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Southern  District  of  New-Yorky  ss. 

BE  IT  REMEMBERED,  that  on  the  thirteenth  day  of  July,  in  the  forty-first 
year  of  the  Independence  of  the  United  States  of  America,  William  Johv- 
8011,  of  the  said  district,  hath  deposited  in  this  office  the  title  of  a  book,  the  right 
whereof  he  claims  as  author,  in  the  words  and  figures  following,  to  wit: 

"  Reports  of  Cases  adjudged  in  the  Court  of  Chancery  of  New-York.  By  Wll- 
<*  liam  Johnson,  Counsellor  at  Law.  Vol.  f.  Containing  the  Cases  from  March, 
"  1814,  to  December,  1815,  inclusive.'* 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  <<  An  act 
"  for  the  encouragement  of  leaming,  by  securing  the  copies  of  maps,  charts,  and 
^<  books  to  the  authors  and  proprietors  of  such  copies,  during  the  times  therein  men- 
«  tinned  ;**  and  also  to  an  act,  entitled,  *<  An  act,  supplemf^ntary  to  an  act,  enti- 
"  tied,  an  act  for  the  eocouragi*mpnt  of  learning,  by  securing  the  copies  of  maps, 
«(  charts,  and  books  to  the  authors  and  proprietors  of  such  copies,  during  the  times 
<<  therein  mentioned,  and  extending  the  benefits  thereof  to  the  arts  of  designing,  en- 
*<  graving,  and  etching  historical  and  other  prints." 

THERON  RUDD, 
Clerk  of  the  Southern  District  of  New-Tork. 


"lea,  6^ it,  Z(.,  f^^O, 
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CHANCELLORS  OP  THE  STATE  OP  NEW-YORK, 

Since  1776. 


ROBERT  R.  LIVINGSTON,  Esq.  appointed  October  17, 1777. 
JOHN  LANSING,  Jun.  Esq.  appointed  October  28, 1801. 
JAMES  KENT,  Esq.  appointed  FOmutry  25, 1814. 


PREFACE. 


The  system  o{ Equity  forms  a  most  valuable  portion 
of  that  noble  inheritance  of  Law  and  Liberty  derived 
from  our  ancestors.  A  Court  of  Equity,  as  distinct 
from  the  Courts  of  Law,  is  to  be  found  in  the  earliest 
records  of  our  juridical  history.  It  was  one  of  the  first 
acts  of  the  Asiembly,  after  the  people  of  the  colony 
were  admitted  to  a  share  in  the  legislative  power,  to 
declare  that  there  should  be  a  court  of  chancery, 
which  should  hear  and  determine  all  matters  of  Equity, 
and  be  esteemed  the  Supreme  Court  of  the  Colony.* 

Though  the  Gaeemar  and  his  Council  refused  to 
concur  with  the  Assembly,  it  was  not  owing  to  any  dif- 
ference of  opinion  between  them,  as  to  the  necessity 
or  utility  of  such  a  court.f  The  erecting  of  a  Court  of 
Chancery,  afterwards,  by  an  ordinance  of  the  2d  Sep- 
tember, 1701,  to  consist  of  the  Governor  and  Coun- 
cil, rendered  it  extremely  unpopular ;  and  frequent, 
but  fruitless  attempts  were  made  by  the  Assembly  to 
destroy  the  Court.  It  continued  to  be  held  under  that 
ordinance,  though  little  business  appears  to  have  been 

*  Vid.  SmUk'9  Bitt  qfMw-Tark,  (Carey's  Ed.)  87,88, 112, 118. 

t<«A  cooit  of  equity,"  says  Smiihy  (Hist,  of  New- York,  «74,  £76,)  «  is 
absolutely  necessary ;  but  whether  private  property  ought  to  be  in  the  bauds 
of  the  Gtovemof,  I  leare  it  to  others  to  determine.*' 

In  175£,  the  officers  of  the  Court  were  two  masters,  two  clerks,  one  ey 
amtoer,  a  register,  and  a  sergeant  at  arms. 
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transacted  in  it  until  its  organizationi  in  March,  1778, 
under  the  Conititutian  of  the  State.  Since  that  pe- 
riod the  businessi  of  the  Court  of  Chftnoeiy  has  eon- 
tittued  to  increase,  and  it  hba  enjoyedi  equally  with  the 
other  Courts,  the  public  confidence  and  favour. 

That  its  decisions  should  not  befol'e  ba?o  been  mad^ 
public  in  an  authentic  and  durable  form,  has  beea 
matter  of  surprise,  eonsideriDg  the  spirit  of  public  dis- 
cussion and  freedom  of  inquiry  which  pervade  every 
braneh  of  our  gover&ment,  and  Which  require  that  every 
thiog  that  concerns  the  commtelty  should  not  oaly  be 
generally  known,  but  fully  understobd* 

By  an  act  of  the  legislature,  passed  the  13th  April, 
1814,  it  has  been  made '^  the  duty  of  thereporter^  from 
time  to  time,  to  report  and  puUteh  such  decisions  of 
t4ie  Court  of  Chaueery^  as  thie  Chancellor  of  the  State 
shall  d^eeh  of  sufficiefit  tmportanee  to  be  reported  and 
pttblished/'  In  eompliaace  with  this  direction,  the 
present  volume  has  been  f^repared  with  all  the  dili- 
gence and  attention  prompted  by  the  respect  due 
to  a  command  emanating  from  such  high  authority* 

The  {rfan  of  works  of  tbis  nature  has  been  too  long  es- 
tablished by  usage,  and  sanctioned  by  general  appro- 
bation, to  permit  any  attempt  at  innovation.  In  extract- 
ing from  voluminous  pleadings  and  proofs,  the  facts  of 
each  case,  it  has  been  the  endeavour  to  be  asooneise  as 
possible,  consistently  with  that  perspicuity  so  essential 
to  the  easy  and  right  understanding  of  the  judgment  of 
the  court.  Some  apology  or  explanation  may  be  expected 


far  the  airoest  Mtir«  oini«aion  of  (he  argumeDts  of 
counsel.    Though  coQsiderationa  of  pefaonal  OQnyeni- 
4BC^  pight  hava  beae  9ufiioiaat  te  pref eat  that  steady 
and  oonataat  attandaace  on  the  oourt,  indispaqmble  for 
tba{  purpose ;  yat  the  omipaioo  haa  aoi  bean  owiag  ta 
a  wbh  te  avoid  my  labour  w  exartion»  however  ae?are 
aad  arduoiia,  which  might  be  neeessary  to  a  faithful  perr 
formance  of  duty.  It  has  been  the  result  of  a  deliberate 
judgrneDty  confirmed  by  the  opinion  of  persons  entitled 
to  very  great  respect,  and  which,  if  necessary,  might  be 
supported  by  the  highest  legal  authority.  It  is  certainly 
to  be  regretted  that  so  much  learning  and  eloquence  as 
are  often  displayed  in  the  argument  of  causes,  should 
be,  in  a  great  measure,  lost ;  but  works  of  this  kind  are 
not  adapted  to  their  entire  preservation,  and  they  must 
suffer  much  mutilation  by  the  process  of  abridgment- 
As,  in  the  course  of  time,  also,  these  judicial  annals  be- 
come, unavoidably,  voluminous,  the  convenience  of  the 
profession  seems  to  require  that  every  thing  not  essen- 
tial to  the  main  object  of  such  histories  should  be  omit- 
ted :  and  in  the  present  instance,  it  is  hoped  that  any 
omission  of  this  sort,  will  be  less  felt,  from  the  very  full 
discussion  and  examination  of  all  the  points  and  authori- 
ties, by  the  Court,  in  pronouncing  its  decision.    These 
judgments    are    given   exactly   as   they    were   deli- 
vered in  writing,  so  that  all  danger  of  error  or  mis- 
apprehension,  in  this    respect,   is  entirely  avoided 
In  them  is  to  be  found  all  that  is  valuable  in  these 
reports,  which  are  now  offered  to  the  profession,  for 
whose  use  they  are  principally  intended,  with  that  hope 
of  a  fitvourable  reception  from  its  candour  and  libera- 
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lity,  ivhich  the  indulgence  so  long  shown  to  the  author 
naturally  leads  him  to  entertain. 

To  each  case  is  prefixed  an  abstract  of  the  points 
decided ;  and  a  copious  Index  is  subjoined  to  the  work, 
by  which  every  point  may,  by  an  easy  reference,  be 
found.  As  soon  as  the  number  of  cases  decided  shall 
be  sufficient  for  the  purpose,  a  second  volume  will  be 
prepared  and  published  without  delay. 

New- York,  September  6, 1816. 
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In  Chancery^  June  30,  1816. 

Ordered^  That  whenever  a  defendant  shall  cause  his  ap- 
pearance  to  be  entered,  bat  shall  not  cause  his  answer  to  be 
filed  in  due  time,  an  application  maj  thereupon  be  made  to 
the  Chancellor  (without  previous  notice)  by  petition,  stating 
the  circumstances,  for  an  order,  that  the  defendant  answer  the 
plaintiff^s  bill  in  such  time,  after  service  of  a  copj  of  the  order 
for  that  purpose,  as  the  Chancellor  shall  direct,  or,  in  default 
thereof,  that  the  bill  be  taken  pro  confesso.  And,  if  the  de- 
fendant  shall  not  answer  within  the  time  limited  bj  such  order, 
a  rule  for  taking  the  bill  pro  confesso  may  be  entered,  as  of 
course,  on  filing  an  affidavit  of  the  service  of  a  copy  of  the  said 
rule. 
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STATE  OF  NEW- YORK. 


JAMES  KENT,  Esq.  CHANCELLOR. 


Sktmour  against  Hazard;  .g. . 

A  WRIT  of  9U  exeai  republica  cannot  be  granted  for  a  debt  dae  and  reco- 
verable ai  law*  It  it  applied  only  to  equitable  demands.  And  ii  teenu  that 
it  mutt  not  only  be  an  equitable  demand,  but  one  in  the  nature  of  a  debt 
actoally  due.  ' 

THE  billy  which  was  for  a  ne  exeat^  and  sworn  to,  March 
3,  1814,  stated,  that  the  defendant,  on  the  22d  of  Octo- 
ber j  1813,  purchased  of  the  plaintiff  a  house  and  lot  of 
ground  in  Hillsdale^  for  3,300  dollars,  and  for  which  he 
g^ye  ttie  plaintiff  seven  promissory  notes,  and  a  mort- 
gage on  the  premises  to  secure  the  payment ;  that  possession 
of  Ihe  premises  was  immediately  given  to  the  defendant ; 
that  one  of  the  notes  would  become  due  on  the  1 5th  of  Jpril 
next;  that  on  the  20th  of  January  last,  the  defendant  clan- 
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181 4.  desimely  left  the  premises,  haying  put  another  person,  a 
poor  man,  in  possession  ;  that  the  defendant  declared  that 
he  was  about  to  remove  out  of  the  state,  and  did  not  mean 
to  pay  the  notes.  It  was  also  stated,  that  the  defendant 
owed  the  plaintiff  more  than  thirty  dollars,  and  secreted 
himself  to  avoid  the  process  of  law  issued  for  the  recovery 
of  that  sum.  The  plaintiff  prayed  a  writ  of  ne  exeat j  that 
the  defendant  be  compelled  to  give  security,  in  the  sum  of 
7,000  dollars,  not  to  leave  the  state. 

£.  Williams  J  for  the  plaintiff. 

Tbb  Cbavcbllor.  The  writ  of  ne  exeat  cannot  be 
granted  for  a  debt  due  and  recoverable  at  law.  As  a  gene- 
ral rule,  it  is  applicable  only  to  equitable  demands.  (Dick' 
enU  Rep.  83.  154.  503.  609.  Amh.  76.  2Atk.  210.  10 
Vesejfy'yxsk.  165.) 

This  objection  applies  equally  to  the  debt  of  thirty  dol- 
lars as  to  the  demand  on  ttie  notes ;  and  there  is  a  further 
objection  to  granting  the  writ,  as  it  respects  the  notes,  that 
none  of  them  appear  to  be  due ;  and  there  must  be  not  only 
an  equitable  demand,  but  one  in  the  nature  of  a  debt  actual- 
ly due.    {Cook  v.  Ravxe^  6  Vesey,  jun.  383.)  (a) 

(a)  Vide  8haftot  ▼.  Skaftoe^  (7  Va^^  jun.  171.)  Jmus  v.  Sampton^  (8 
Fetey,  jun.593, 594.)  DeManietiUe  ▼.  De  Mandttille,  (10  Fcwy,  jun.  63.) 
Haffey  v.  Haffei^  (10  r«#«y,  jun.  261.) 
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Qmmmt 


The  Children  of  E«  C.  Genet,  hy  himy  as  their  guardian^' 
against  Tallm adge,  administraiorj  ^c. 

A  Ikther,  who  has  b«en  appelated  guardian  to  hii  infant  childrent  by  tbo 
equity  wid  hm  givan  competent  Mcuritjr  under  the  aet,  (mm.  SS»  c  75^) 
and  appioied  Mcorlty  to  acoeoot  to  bis  chiWraa«  on  tbair  coaiias  of  afii|  it 
entitled  to  receive  lef^aciet  and  distributive  shaxes  belon^nf  to  them.  Rat 
as  father,  or  guardian,  }fy  nature  merely,  he  would  not  be  allowed  te  re* 
ceive  legacies,  ftc.  belonging  to  his  children. 

PETITION  for  the  pajTmenty  to  tbe  father,  as  guanlian 
to  hiscbildren,  o(  the  sum  of  17,166  dollars  and  76  cents, 
already  paid  iato  court,  hj  the  defendant,  as  administrator 
of  Gfsor^e  Oftnfon,  deceased,  for  and  on  account  of  the 
dislrUiudye  share  of  that  estate  due  the  petitioners,  who  are 
minors.  The  father  (£•  C  Genet)  was  appointed  guardian 
to  his  children  by  this  court,  in  September j  1813,  and  gave 
the  security  required* 

Van  Vechttnj  (attorney-general,)  for  the  petition. 

T«  A.  Emmetj  cantray  on  behalf  of  the  administrator. 

The  Chancellor*  There  is  one  objection  to  the  de- 
mand of  the  petitioner,  which  must  prevail.  The  statute 
of  sess.  36.  c.  75.,  (1  JV«  S.  L.  p.  314.,)  declares  that 
every  person  entitled  to  any  legacy  -  or  distributive  share, 
shall,  at  tile  time  of  payment  or  delivery,  give  bond  in  dou- 
ble tbe  sum  demanded,  with  two  sufficient  sureties,  to  the 
executor  or  administrator,  to  refund,  &c«  if  assets  should 
iail  for  the  payment  of  debts,  &c.  No  such  bond  is  tender- 
ed, and  the  application,  on  that  ground,  must  faih 

But  if  this  objection  be  removed,  (as  it  probably  may,) 
the  petitioner,  in  his  chajacter  of  guardian^  is  entitled  to 
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1814.      the  money,  thoagh  in  his  character  of  father,  or  gaardtan 
by  nature  merely,  it  seems  that  he  would  nDt  be.      There 
v."'      has,  however,  been  considerable  doubt  and  discussion  in  the 
'^l  books,  even  on  this  point :  how  far  a  legacy  due  to  minors 
could  be  safely  paid  by  the  executor  to  the  father  of  the 
legatees :  but  the  better  opinion  is,  that  the  payment  would 
be  at  the  risk  of  the  executor.     The  oldest  case  I  have  met 
with,  on  this  subject,  is  that  oiHolloway  v.  Collins^  (1  CA« 
Cku.  245.,)  in  which  the  Lord  Keeper  held,  that  a  payment, 
by  the  executor,  of  a  legacy  to  the  father  of  an  infant 
l^atee,  was  a  good  payment,  though  the  father  afterwards 
became  insolvent  But  as  it  appeared  that  the  executor  had 
taken  a  bond  of  indemnity,  he  was  held,  in  that  case,  to 
have  paid  at  his  own  peril.     Afterwards,  in  the  case  of 
Strickland  v.  Hudson,  (3  CA.  Rep.  88.,)  it  was  said,  that 
the  Master  of  the  Rolls  would  never  allow  a  child's  legacy 
to  be  paid  to  the  parent,  upon  any  security  whatever ;  and 
yet,  in  that  case,  on  a  bill  against  the  executor,  by  the 
father,  as  next  friend  and  guardian,  his  children's  legacy 
was  decreed  to  be  paid  to  him,  on  his  giving  security  to  pay 
over  the  same  when  his  children  came  of  age.     The  case 
of  Dagley  v.  Tolferry  (1  P.  Wms.  285.  1  Eq.  Cas.  Abr. 
300.  pi.  2.  Gilbert^ s  Eq.  Qis.  103.)  has  been  referred  to, 
in  the  late  cases,  as  a  leading  one  on  this  point.     It  was 
there  decided,  by  Lord  Chancellor  Cowper,  that  the  pay- 
ment, by  the  executor,  of  a  legacy  to  the  father  of  a  minor 
was  ill,  and  the  executor  was  decreed  to  repay  the  legacy, 
under  circumstances  of  extreme  hardship,  and  after  the  lather 
had  become  bankrupt. .  The  Lord  Chancellor  seemed  to  con- 
sider it  as  a  rule  of  the  court,  that  the  parent  was  not  to 
receive  the  children's  legacies,  though  he  was,  by  {nature, 
guardian  to  his  children.     But  this  case  was  questioned  by 
Lord  Hardwicke,  in  Philips  v.  Pagel,  (2  Atk.  80.,)  and 
he  said  that  the  rule  was  there  laid  down  too  strictly  ;  that 
in  all  cases  where  executors  pay  infants'  l^acies  to  fathers, 
they  shall  be  paid  over  again*      In  Cooper  v»  TTiomton^ 
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(3  Bro.  96. 1 86.,)  fhe  Master  of  the  Rolls  observed,  in  allu-      1814. 
sion  to  tbc  above  cases,  that,  in  early  times,  the  payment  ^^^^^^^^ 
to  the  father  of  a  l^acy  to  the  child  was  held  good,  but  -,^^^ 
fliat  since  Dagley  v.  Tolferry^  the  idea  of  the  court  had  ........^ 

been  otherwise.  He  said  that  the  rule  was  laid  down  veiy 
harshly  in  that  case,  though  he  did  not  mean  to  interfere 
with  the  doctrine ;  and  he'decided  the  case  before  him  upon 
its  special  circumstances ;  but  the  counsel  referred  to  a  de- 
cision in  the  exchequer,  in  1786,  in  the  case  of  Cunmng- 
ham  ¥•  Harris  J  in  which  the  rule  was  declarj&d  to  be  firmly 
settled,  that  a  legacy  to  an  infant  cannot  safely  be  paid  to 
the  fiither. 

In  all  these  cases,  the  question  seems  to  have  been,  whe- 
ther a  legacy  to  a  minor  could  safely  be  paid  to  the  father^ 
as/a<Aer,  or  natural  guardian  merely,  and  it  does  not  appear 
to  be  any  where  denied,  that  a  guardian^  duly  appointed 
by  the  competent  authority,  was  authorized  to  receive  le- 
gacies and  distributive  shares  belonging  to  his  ward.  On 
this  point,  I  do  not  see  that  any  doubt  can  arise*  The 
statute  of  this  state,  to  which  I  have  already  referred,  con- 
templates a  recovery  at  law,  by  the  guardian,  of  legacies 
and  distributive  shares,  on  giving  approved  security  to  ac* 
count  to  the  infant  on  his  coming  of  age.  A  guardian  is, 
by  the  general  nature  of  his  trust,  entitled  to  the  possession 
and  care  of  the  personal,  and  of  the  rents  and  profits  of  the 
real  estate  of  the  infant;  and  I  do  not  feel  myself  at  liberty 
to  deny  to  the  guardian,  on  any  terms  whatever,  the  posses*' 
sion  of  this  distributive  share. 

But  it  appears  that  the  security  given  by  the  petitioner, 
when  appointed  guardian,  is  not  quite  adequate ;  and,  though 
his  claim  may  be  imposing,  when  we  consider  that  he  unites 
the  characters  of  natural  and  of  legal  guardian,  yet  I  think 
&e  security  must  be  increased  to,  at  least,  10,000  dollars 
more,  before  the  petition  can  be  granted. 

Let  it  therefore  be  referred  to  a  master,  to  ascertain  and 
report  proper  and  competent  security  to  the  administrator, 
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1814.  under  the  statute,  and  additional  security  to  the  iniantSy  to 
tlie  amount  of,  at  least,  10,000  dollars,  and  aH  further  direc- 
tion is,  in  the  mean  time,  reserved. 


I»«f4( 


HiNE  against  Hakpt. 

A  creditor  is  not  allovved  to  make  it  a  condition  of  a  loan,  that  he  shall  re- 
ceive a.  compemation  for  hit  terviees  in  procuring  the  money:  and  if  the 
amount  of  such  compensation  is  included  in  the  security  given  for  (be  loan, 
ihe  court  will,  on  the  debtor's  paying  into  court  the  amount  reported  to  ba 
due  by  a  master,  after  deducting  the  sum  charged  for  such  serviceS|  grant 
an  injunction  to  stay  any  proceedings  on  the  mortgage. 

BILL  for  an  injunction  to  stay  the  sale  on  two  mortgages, 
under  a  power  of  sale  contained  in  them.  The  plain- 
tiff  deposited  with  the  register  the  amount  which  he  admitted 
to  be  due.  The  bill  chained  usurj/y  but  which  was  denied 
in  the  answer.  It  appeared,  from  the  answer,  that  the 
plaintiff  had  agreed  to  pay  the  defendant  for  his  trouble 
and  expenses,  in  going  from  OnetVis  county  to  Schahariey 
to  procure  the  money  leaned ;  and  that  the  amount  of  this 
compensation  was  liquidated,  and  agreed  to  by  the  parties, 
at  15  dollars,  which  sum,  with  4  dollars  and  25  cents  jfbr  die 
trouble  of  the  defendant  in  going  to  Utica  to  see  the  writings 
executed,  was  included  in  the  first  bond  and  mortgage 
The  expense  of  the  writings  was  also  included.  And  in 
the  second  bond  and  mortgage,  a  similar  chai^  of  1  dol- 
lar and  25  cents,  for  the  trouble  of  the  defendant,  was  in- 
cluded. 

The  Chancellor.  The  bill  charges  usury  in  the  bonds 
and  mor^ages,  and  the  charge  is  denied  in  the  answer,  and 
the  consideration  of  the  bonds  and  mor^ges  fully  set  forth. 
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The  proof  exhibited  by  the  plaintiff  is  iK)t  sufficient  to 
coiintervail  the  answer. 

The  only  question  is,  whether  the  court  ought  to  permit 
the  charge  of  19  dollars  and  25  cents,  included  in  the  first 
bond,  for  time  and  expenses  of  the  defendant  in  procuring 
the  money,  to  stand.  And  the  same  point  arises  as  to  the 
1  dollar  and  25  cents  included  in  the  second  bond. 

This  court  is  always  jealous  of  collateral  demands  and 
adTautages  claimed  by  a  creditor,  as  a  ecndUwn  of  the 
loan  of  money.  They  have  a  tendency  to  usury  and  op- 
pression. On  this  ground  it  is,  that  a  mortgagee  cannot 
originally  stipulate  for  a  collateral  advantage,  as  that  the 
interest,  if  not  paid  at  the  end  of  the  year,  shall  be  convert- 
ed into  principal,  or  that  the  mortgagee  shall  be  a  receiver 
of  the  rents  and  profits,  with  a  commission;  {ChamJbtrM  v. 
GfoUmn,  9  Fe^ey,  jun.  371.  ScoUy.  Brest,  2TermRep» 
238.)  The  actual  expenses  of  the  writings  ought  to  be  paid. 
But  to  allow  the  creditor  to  make  it  a  condition  of  the  loan, 
that  he  shall  receive  a  compensation  for  his  services j  in 
procuring  the  money,  and  to  include  that  compensation  in 
the  security,  is  against  sound  principle,  and  tends,  most 
manifestly,  to  oppression  and  usury,  if  it  is  not  usury  in 
itself* 

The  amount  of  the  sum  here  charged  is  of  no  moment ; 
but  the  principle  involved  is  important.  I  shall,  therefore, 
decree,  that  it  be  referred  to  a  master  to  ascertain  the 
amount  of  the  bonds,  after  deducting  19  dollars  and  25 
cents  from  the  original  sum  in  the  condition  of  the  first  bond, 
and  1  dollar  and  25  cents  from  the  original  sum  in  the 
condition  of  the  second  bond ;  and  that,  on  the  plain- 
tiff's paying  into  court  sufficient  to  make  up  the  amount 
in  addition  to  the  sum  .already  deposited,  an  injunction 
issue. 

The  ee*tM  of  the 
defendant    werCf 

September  3,  1814.    Afterwards,  on  the  coming  in  of  the  •di  be|paid  by 

^  '  '  °  the    plnintiir,   in 

master's  report,  a  question  was  raised  as  to  the  costs ;  and  {Je  m  ^  for 
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1814.  his  honour  Order ed^  that  the  plaiDtiff  pay  to  the  de* 
fendant  his  costs,  to  be  taxed,  together  with  the  amount 
reported  by  the  master  to  be  due  to  the  defendant. 


JpriliB.     CokjxzliaCxiiseSj  by  kernext  friend,  GitoKQECxiisn^Sjagainst 

Fisher  &  M'Lachlan* 

If  a  defendant,  after  an  appearance,  will  npt  answer,  the  bill  will  be  taken 
pro  eonfeno.  Where  the  bill  is  for  relief  only,  and  states  sufficient  ground, 
it  is  not  DecessaLjr  to  prosecute  a  party  X6  a  contempt  and  sequeitratSon,  be- 
fore taking  the  bill,  pn  eonfesto. 

If,  after  appearance,  no  answer  is  put  in,  according  to  the  rules  of  the  court, 
the  defendant  will  be  ordered  to  file  his  answer  by  the  first  day  of  the  next 
term,  or  that,  on  proof  of  service  of  the  order,  the  bill  will  be  taken  pro 
eonfesso. 

THIS  was  an  application  to  the  court,  by  petition,  that 
the  commissions  issued  to  take  the  answers  of  the  defend- 
ants, in  England,  be  returned,  in  a  short  time,  or  that  the 
bill,  as  against  them,  be  taken  pro  eonfesso. 

The  bill  was  filed  on  the  30th  of  Jti/y,  1808 ;  an  appear- 
ance was  entered  by  the  two  defendants,  being  aUens  resident 
abroad,  on  the  23d  of  Kovtmber,  1808,  hj  MMigan,  as 
their  solicitor.  It  was  alleged  that  notice  of  this  appearance 
was  seired  on  the  plaintiff's  solicitor;  but  the  knowle^ 
of  the  fact  was  denied. 

Oa  the  15&  of  August,  1809,  an  order  was  granted,  that 
the  defendants  appear  and  answer  in  nine  months,  or  that 
the  bill  be  taken  pro  confesso,  and  that  the  order  be  pub- 
lished eight  weeks,  in  two  gazettes.  On  the  29&  of  Octo^ 
ber,  1810,  the  order  was  made  absolute.  On  the  6th  of 
November,  1810,  on  the  petition  of  the  solicitor  of  the  de- 
fendants, commissions  were  granted  to  take  the  answers  of 
the  defendants,  one  of  whom  resided  in  London,  and  the 
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otker  in  the  niaad  of  fiennuib,  and  tlie  comnmsioDs  were 
oideredto  be  peturned  without  delay. 

Ob  the  25th  of  Ftbruaty^  181 1,  the  order  of  the  29th  of 
OeUier^  1810,  for  taking  the  Ull  pro  con/etM,  was  vacated . 
for  irregHiarity  :  and  on  the  26th  of  AugHH^  1 8 1 1 ,  a  motion 
of  the  plaintifis,  for  vacating  the  two  last  orders,  and  for  re- 
estaUishiog  the  order  of  Ihe  29tfa  of  October^  1810,  was 
denied,  witii  coats. 

An  appeal  from  die  order  was  hrou^in  Svfiemlkf^,  1811, 
bat  afterwards  withdrawn. 

On  the  i4th  of  March  last,  an  order  of  flna  court  was  ob- 
tained, requiring  the  defendants  to  show  cause  (20  days 
after  personal  service  of  the  order  on  Ifaeir  solicitor)  why  the 
order  of  the  25thof  Feirtiary,  181 1,  shonld  notbe  set  aside, 
and  the  origifial  orders,  thereby  vacated,  be  restored. 


1814. 


Cautss 

V. 

FitHna. 


Hetiry,  for  the  defesdants,  showed  caose^ 
Cormrf,  contra. 


Thx  Chahcbi#lor«  If  the  defendant,  after  appearance^ 
will  not  answer,  but  stands  out  to  a  contempt^  the  bill  will  be 
taken  pro  wnftMW.  This  is  the  general  role  and  practice 
of  the  court;  (1  Harru.  Ch.  Pr.  274--277.;)  and  it  m  es-* 
sential  to  justice,  for  otherwise  the  plaintiff  never  could 
have  the  benefit  of  his  suit ;  and,  as  was  observed  in  the  case  of 
Himkms  v.  Crooi,  (2  P.  IFms.  $56.,)  and  afterwards  by 
Lord  Hardwkke^  in  Davi$  v.  Davis,  (2  Mk.  21 .,)  it  is  con- 
sonant to  the  rules  and  practice  of  courts  of  law.  Lord 
Hardwicke  was  inclined  to  think,  that  after  Uk  insufficient,  as 
well  as  after  no  answer,  a  bill  might  be  taken  jvro  confesso. 
There  is  no  doubt  of  the  existence  and  necessity  of  the  prac- 
tice, but  the  English  course  is  to  prosecute  the  party  to  a 
contempt  and  seque8tration,before  the  bill  is  thus  to  be  taken 
against  him  by  default.  I  do  not,  however,  perceive  any 
good  reason  for  going  this  length,  before  the  rule  for  taking 
the  bill  j^ro  confisso  is  granted.    If  an  answer  be  essential. 

Vol.  T.       ^  B 
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1814.      as  io  bills  for  discoveiy,  an  answer  must  be  compelled  by  the 

^"^][JJJ]J^  process  for  contempt ;  but  there  is  no  need  of  this  when  the 

▼•         bill  is  for  relief,  and  states  sufficient  ground.    All  that  is 

..............^  wanting  is  the  admission  of  the  facts  ;  and  if  the  defendant 

has  appeared,  and  will  not  answer,  he  ought  to  be  concluded 
in  the  same  manner  as  he  is  by  a  n^lect  to  plead  to  a  decla« 
ration  at  law.  The  authority  of  this  court  to  prescribe  rules 
for  taking  bills  pro  confesso,  or  to  entitle  the  party  to  a  de- 
cree or  order  by  default,  is  expressly  recc^nised  by  the  statute 
of  1813,  (1  KR.  L.  491.) 

In  the  present  case  the  defendants  have  bad  very  great 
indulgence.  The  bill  was  filed,  and  an  appearance  entered, 
in  1808,  and  to  this  day  the  plaintiff  has  been  striving  to 
obtain  an  answer,  or  for  a  decree.  Any  further  delay,  with- 
out some  good  cause,  cannot  be  permitted.  The  court  has 
competent  power  to  bring  this  case  to  a  hearing,  and  from 
the  authorities  referred  to,  and  from  the  reason  of  the  thing, 
especially  as  the  defendants  are  not  within  the  power  of  the 
court,  I  think  the  proper  course  would  be  to  take  the  bill 
pro  amfesso.  There  is  no  reasonable  excuse  for  this  delay. 
A  commission  to  take  the  answer  of  the  defendants  was 
awarded  in  1810 :  one  of  them  resides  in  Bermuda^  and  the 
other  in  England*  We  cannot  listen  to  the  su^estion  that 
war  intervened  twenty  montiis  afterwards  ;  and  this  is  the 
only  excuse  offered. 

I  shall,  therefore,  adopt  a  rule  for  this  case,  and  which  I 
mean  to  apply  hereafter  to  other  cases  of  appearance  and  no 
answer ;  that  the  defendants  file  their  answer  by  the  first  day 
of  the  next  term,  or,  on  proof  of  the  due  service  of  this  rule* 
the  bill  will  be  taken  pro  confesso. 

Rule  accordingly. 
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Kane  against  Vanderburgh  akd  others. 


Ad  iDJunction  to  stay  waste  will  be  granted  ,thougb  there  is  np  suit  pendiog,     ^pril  26f/i. 
and  tliough  no  action  can  be  maintained  against  the  tenant  at  law. 

THE  bill,  which  was  for  an  injunction  to  stay  waste, 
stated,  that  Abraham  Tenbroeck,  being  seised  in  fee  of  the 
premises,  devised  them  in  fee  to  his  daughter,  Margaret^ 
who  devised  them  to  her  sister,  Elizabtth  Schuyler,  for  life, 
remainder  to  her  children  living  at  her  death,  and  in  default 
of  such  children,  remainder  to  the  children  of  her  brother, 
Dirck  Tenbroecky  in  fee.  After  the  death  of  the  two  tes- 
tators, Elizabeth  Schuyler^  and  her  husband,  released  her  in- 
terest to  the  plaintiff.  Elizabeth  is  still  living,  but  with- 
out issue ;  and  the  defendants  are  tenants  from  year  to  year. 
The  bill  furtherstated,  that  actions  of  ejectment  were  intended 
to  be  brought  against  the  defendants,  who  had  been  served 
with  notices  to  quit,  which  would  expire  on  the  Ist  May  next ; 
and  it  charged,  also,  '^  that  the  defendants,  by  themselves, 
and  others  hired  by  them,  are  daily  committing  great  waste 
OR  the  premises,  by  cutting  down  lai^e  quantities  of  valuable 
wood  and  timber,  for  sale,  and  carrying  the  same  to  market, 
to  the  great  and  irreparable  injury  of  the  land,  and  of  the 
estate  of  the  plaintiff.^' 

No  answer  had  yet  been  put  in  to  the  bill. 

Woodworth,  for  the  defendants,  now  moved  to  dissolve 
the  injunction,  for  want  of  sufficient  matter  stated  in  the  bill. 

ffeni^,  contra. 

The  Chancellor.  The  waste  is  explicitly  and  suffi- 
ciently chaiiged  in  the  bill  to  support  the  injunction.  Nor 
is  it  essential  to  this  remedy  that  there  should  be  an  actual  lie 
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2814.  pendens  in  a  court  of  law.  There  are  numerous  cases  iii 
chancery,  as  Lord  Hardwicke  has  frequently  observed, 
{Perrot  v.  Perrot^  3  Atk.  94.  Robinson  v.  Litton,  3  ^*A. 
210.  Farrmi  v.  LoveZi,  3  ^iA.  723.  Qarth  ▼.  Co/ton« 
1  Ves*  556.,)  in  which  the  court  has  interposed  to  stay  waste, 
by  the  tenant,  where  no  action  can  be  maintained  against 
him  at  law.  Thus,  where  there  is  lessee  for  life,  .re- 
mainder for  life,  remainder  in  fee ;  the  mesne  remainder* 
man  cannot  bring  waste,  nor  the  remainder-man  in  fee^  but 
chancery  will  interpose  and  stay  the  waste. 

So  equity  will,  in  many  cases,  restrain  waste,  though  the 
lease  contain  the  clause  without  impeachment  of  waste^  and 
which  takes  away  the  remedy  at  law,  as  where  this  power  is 
exercised  in  an  unreasonable  manner,  and  against  conscience. 
(Aston  y.  Aston^  1  Ves.  264.  Stratkmore  t.  Bowesj  2 
Bro.  88.) 

Chancery  goes  greater  lengths  than  the  courts  of  law  in 
staying  waste.  It  is  a  wholesome  jurisdiction,  to  be  liberally 
exercised  in  the  prevention  of  irreparable  injury,  and  de- 
pends on  much  latitude  of  discretion  in  the  court. 

The  tenant  for  life  is  here  suflering  injury  to  his  own  inte- 
rest, and  he,  by  his  tenants,  is  doing  great  injury  to  the  inhe- 
ritance, which  it  is  his  duty  to  prevent.  He  is  bound  to  stop 
the  mischief,  or  be  responsible  himself.  To  suppose  that  an 
ejectment  must  be  actually  com(Q|nced  before  the  injunction  * 
can  issue,  is  certainly  an  error ;  this  would  be  placing  the 
operation  of  waste  beyond  the  reach  of  control  during  the 
period  of  the  six  months'  notice.  Indeed,  the  notice  to  quit 
may  be  considered  as  the  commencement  of  an  adverse  pro- 
ceeding at  law,  and  sufficient  to  bring  the  case  within  the 
spirit  of  the  decision  in  Lathrop  v.  Marshy  (5  Ves.  259.) 

Motion  denied,  with  costs. 
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V. 

Thb  Stats  of  Couwcticut  against  Jacksok.  ^ 

^pril  S9/A. 
Interest  upon  interest,  or  comparand intertsty  is  never  allowed,  unless  In  special 
eases ;  a9  where  there  is  a  settlement  of  accounts  between  the  parties  after 
interest  has  betome  due,  or  there  has  been  an  agreement  for  that  parpose 
subsequent  to  the  original  contract ;  or  a  master's  repoft,  compatiog  the 
amount  of  principal  and  interest,  has  been  confirmed. 

THE  Ttport  of  ihe  master,  to  whom  it  had  been  referred 
to  compute  the  amount  of  principal  and  interest  due  on  the 
bond  and  mortgage  executed  hy  the  defendant,  contained  a 
calculation  allowing  compound  interest,  or  intere&t  upon  in- 
terest, without  anj  special  agreement  of  the  parties,  or  any 
settlement  of  accounts*  (a) 

(a)  The  eakulation  of  the  master  was  as  follows : 
BoDd»  f35,00e 

Interest  to  5th  March^  1806,  %9Si  50 

|27,2SS  60 
1806,  March  othy'paid  1,320 

fi6,042S0 
Interest  to  11th  March,  1806,  is  2  months  and  6  days,  280  46 

496,328  96 
nth  Matchy  1806,  payment  8S4  64 

J26.494  32 
tntarest  to  the  15th  Juncy  1808,  2  years,  1  month,  and  4  days,  3,203  86 

128,698  18 
180$,  15th  June,  payments  of  May  and  July,  458  96 

|28,23»  22 
Interest  to  the  12th  Odobery  1808,  being  3  months  and  27  days,  550  64 

^28,789  86 
1808,  I2lh  October,  payment  850 

$27,939  86 
Inttrest  to  this  day,  {Aprils  1814,)  5  years,  6  months,  and 

lOdaya^  9,266  61 

Ammmtdne,  $37,206  47 
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1814.  Sedgwick  J  for  the  plaintiff,  moved  that  the  report  be  con- 

finned. 


COHRXCTIGUT. 
V. 

Jacksoh. 


The  Chancellor.  This  allowance  of  compound  inte- 
rest is  inadmissible,  and  the  report  must  be  sent  back  to  the 
master  for  correction.  There  are  cases  in  which  interest  is 
considered  as  changed  into  principal,  and  permitted  to  carry 
interest ;  as  where  a  settlement  of  accounts  takes  place  after 
interest  has  become  due,  or  an  agreement  is  then  made  that 
the  interest  due  shall  carry  interest,  or  the  principal  and  in- 
terest are  computed  in  a  master^s  report,  and  the  same  is 
confirmed.  But,  except  in  some  such  special  cases,  interest 
upon  interest  is  not  allowed,  and  the  uniform  course  of  the 
decisions  is  against  it,  as  being  a  hard  and  oppressive  exac- 
tion, and  tending  to  usury.  Even  an  original  agreement,  at 
the  time  of  the  loan  or  contract,  that  if  interest  be  not  paid 
at  the  end  of  the  year,  it  shall  be  deemed  principal,  and  car- 
ry interest,  will  not  be  recognised  as  valid.  Such  a  provision 
would  not  amount  to  usury,  so  as  to  render  the  contract  con- 
nected with  it  illegal  and  void  at  law  ^  (Le  Grange  v.  Ha- 
mUtan,  4  Term  Rep.  613.  2  H,  Black.  144.;)  but  this 
court,  certainly,  and,  perhaps,  a  court  of  law,  would  not  give 
effect  to  such  a  provision. 

It  will  be  useful  to  look  into  the  decisions  on  this  question 
of  compound  interest. 

As  early  as  the  case  of  Davis  v.  Higford^  4  Car.  L, 
(1  Chan,  Rep.  15.,)  the  court  laid  down  the  rule  that  inte- 
rest upon  interest  was  not  allowed ;  and  that  has  been  the 
general  language  of  the  court  of  chancery  down  to  this  day, 
with  but  few  exceptions.  In  Smith  v.  Pemberton^  17  Car. 
II.,  (1  Chan.  Caus^  67.,)  an  exception  was  allowed  in  favour 
of  the  assignee  of  a  mortgage,  and  the  amount  of  the  princi- 
pal and  interest,  really  and  bona  fide  due,  and  paid  by  him, 
was  allowed  to  carry  interest.  The  entire  sum  was  consider- 
ed as  principal.  But  this  case  was  afterwards  overruled  in 
Potter  V.  Hubbelln  24  Car.  IK,  (2  Chan.  Rep.  44.  3  Chan^ 
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Rep.  43.,)  for  it  was  there  decided,  by  Lord  Chancellor  1814. 
Shafiesbun/j  assisted  by  the  Judges  Vaughan  and  Rainsford^  y^''\r^ 
that  the  assignee  of  a  mortgagee  ought  not  to  be  in  a  better  v. 
condition  than  the  mortgagee,  and  no  interest  was  allowed  but  ^ 
on  the  original  principal  sum.  Afterwards,  in  MaccU$fitld 
V.  FUton^  36  Car.  IL,  (1  Vtm.  168.,)  the  Lord  Keeper  ex- 
pressed his  disapprobation  of  this  precedent,  and  said  that 
the  allowance  of  interest  on  interest,  in  the  case  of  an  as* 
signee  of  the  mortgagee,  was  reasonable.  It  does  not  appear, 
howeyer,  that  he  ventured  to  overrule  it,  though,  in  the  sub- 
sequent case  of  Gladman  v.  Henchman^  (2  Vem.  135.,)  such 
interest  wfts  allowed  ;  and  the  loose  dicta  in  the  ancient  books 
are  contradictory  on  the  point.  (1  Chan.  Cas.  266.  1  Free' 
man^s  Rep.  303.  2  Freeman? s  Rep.  142.)  Perhaps,  there- 
fore, it  may  be  considered  as  a  doubtful  question,  on  the 
ground  of  these  ancient  authorities,  whether  the  assignee  of  a 
mor^agee,  on  a  bill  to  redeem,  be  not  entitled  to  interest  on 
the  whole  sum  which  he  paid.  Nor  are  the  imperfect  cases, 
in  the  reign  of  Charles  IL,  uniform  or  consistent,  even  on 
the  general  question  whether  compound  interest  can  be  al- 
lowed, for  the  dkia  are  both  ways.  (2  Chan*  Rep.  148, 
Bradbury  v.  Bucks.  2  Chan.  Cases,  147.  Howard  v. 
Harris.  1  Chan.  Cases,  256.  Chamberlain  v.  Chamber- 
lain. 2  Freeman'* s  Rep.  142.  Anonymous^  in  favour  of, 
and  2  Chan.  Cases,  153.' Ranelagh  v.  Thomhil,  against 
such  interest. )  But  those  cases  are  too  loose,  and  imperfect- 
ly reported,  to  be  deemed  of  authority ;  and  the  cases  since 
the  Eng/isA  revolution,  in  1688,  have  established,  beyond 
controversy,  the  general  rule  which  has  been  mentioned,  and 
those  cases  are  so  well  reported,  and  have  the  sanction  of 
such  eminent  names,  as  to  be  entitled  to  confidence. 

In  Chesterfield  y.  Cromwell,  in  1701,  (1  Eq.  Cas.  Abr. 
287.  B.,)  Lord  Keeper  Wright  admitted  the  general  rule, 
that  interest  could  not  carry  interest,  but  held  that,  in  some 
cases,  it  would  be  injustice  not  to  rc^rd  the  interest  due  as 
principal ;  as  where  the  defendant's  mother,  with  her  assent. 
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1814.  (ihe  beiognear  of  age,)  Btmtedanaccount  of  the  interest  loirg 
^^'^^r^^  IB  arrears,  and  the  account  was  fair,  and  the  settienent  neces- 
"^^^  sary  for  the  infant's  maintenance.  In  Brawn  v.  Backhamj 
JAOMoy^  1730,  (I  P.  Wmi.  652.,)  Lord  Chancellor  Parker  question- 
ed whether,  if  the  mortgagor  ever  signed  an  account,  admit- 
ting  so  much  due  for  interest,  it  would  make  the  interest 
principal,  as  it  did  not  show  an  agreement  for  that  purpose, 
and  he  tfaou^t  a  writing  would  be  requisite.  And  in  Waring 
V.  Cwdiffej  (1  Ve$.  jun.  99.,)  Lord  Thurltno  said,  that  he 
found  the  court  of  chancery  in  the  constant  habit  of  thinking 
that  interest  ought  not  to  carry  interest,  and  that  he  must 
overturn  all  the  proceedings  of  that  court,  if  he  allowed  it.  In 
short,  chancery  will  not  allow  compound  interest,  unless 
where  there  is  the  settlement  of  an  account  between  the  par- 
ties after  the  interest  has  become  due ;  or  there  has  been  an 
agreement  for  that  purpose,  subsequent  to  the  original  con- 
tract, or  where  the  master's  report,  computing  the  sum  due 
for  principal  and  interest,  is  confirmed ;  for  it  is  then  in  the 
nature  of  a  judgment.  {Mostly,  27.  246.  2  Vts.  471. 
1  P.  Wms.  653.)  The  cases  and  language  in  the  books  are 
clear  in  acknowledging  the  rule,  that  even  an  agreement  made 
at  the  time  of  the  original  contract,  to  allow  interest  upon  in- 
terest, as  it  should  become  due,  is  not  to  be  supported. 
{L9rd  Ossulston  v.  Lord  Yarmouth,  2  Salk.  449.  Case  of 
Sir  T%oma$  Meers,  cited  in  Cases  Temp.  Talbotj  40.  and 
1  Atk.  304.  Lord  Eldan,  in  Chambers  v.  Goldmn,  9  Ves, 
271.) 

This  review  of  the  current  of  decisions  shows  the  exist- 
ence of  the  general  principle,  and  the  exceptions  and  limita- 
tions by  which  it  is  attended.  And  though  creditors  wiU 
be  very  apt  to  think,  with  Lord  Thurlow,  that  there  is 
nothing  ui^ust  in  compelKng  a  debtor,  who  neglects  to  pay  in- 
terest when  it  becomes  due,  to  pay  interest  upon  diat  inteipstr 
yet  the  wisdom  of  our  law  has  ordained  otherwise.  9he 
Roman  law  was  constant  in  its  condemnation  of  compound 
interest.     Mdlo  modo   ustir(e  usurarum  a  debitorihtis  eri- 
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ganluff  tt  veUribm  fuidtm  Ugitm  eemikmhtm /uertU^  ki^.      1814. 
(Codi  4.  52.  28.     Voti.  Com.  ad  Pond,  lib.  22.  lit.  U  wL  ^-^'"^^"^^ 
20.)    And  it  aq^petrs  to  me  that  this  prcmaion  in^the  hm  m        v. 
not  destitute  of  retson  and  MM«d  policy.    Intetoil  upo«  ' 

interest,  promptly  and  incesssntljr  aGCruiog,  wouldy  an  a 
g«neral  nde,  become  harsh  and  oppMBsive.  DAk  woidd  ac- 
cumulate with  a  rapidity  beyond  all  ordinary  calcnlationand 
endurance.  Common  business  cannot  sustain  such  over- 
whelming accumulation.  It  would  tend  also  to  inflame  the 
avarice,  and  harden  the  heart  of  the  creditor.  Some  allow- 
ance  must  be  made  for  the  indolence  of  mankind,  and  the 
casualties  and  delays  incident  to  the  best  regulated  industry  ; 
and  the  law  is  reasonable  and  humane  which  gives  to  the 
debtor's  infirmity,  or  want  of  precise  punctuality,  some  re- 
lief in  the  same  infirmity  of  the  creditor.  If  the  one  does 
not  pay  his  interest  to  the  uttermost  farthing,  at  the  very  mo- 
ment it  falls  due,  the  other  will  equally  fail  to  demand  it  with 
punctuality.  He  ca»^  however,  demand  it,  and  tony  it  into 
principal,  when  he  pleases ;  and  we  may  safely  leave  this  be- 
nefit to  resC  upoft  bis  own  vigilance  or  his  own  indulgence.  Hur 
herus  saySf  that  neither  the  law  of  benevolence,  nor  of  pub- 
lic utility,  will  peraut  interest  upon  interest.  Sed  lex  ehari- 
Mt#  ei  fubUcaS'  uMkt^  n&npaiUur,  ui  mukii  debitor,  qui  in 
mora  sohendi  usuram  ob  angusiiam  reipectmiarics  deprehen" 
dittar,  nova  usura  adfiigatur,  qua  re  familia  ad  incitas  redi- 
guniur  ;  idwqne  Ugibut  mb  poma  infamim  prohibehar*  kno 
nee  si  cansenserit  ddritorjUtusura^commissa  m  sortem  trantfe- 
roiur,  vel  obligationi  principali  adjictatur,  licita  est  usura. 
{Pr^lu.  Juris.  ^Mwlib.  22.  tit.  1.  6.) 

The  ride  for  casting;  interest,  when  partial  paynoenta  have  '"<«  a»*  eaflKns 
beeU'Diade,. is te> apply  tfve ps^fment,  inthe fiMt  pkce,  to  the  {[Jlf^^S^'^"^^ 
diachail^  of  the  interest  then  doe.  If  the  payment,  exceeds 
the  istereat,  the  suifAus  goes  towafds  dischaiging  the  princi- 
pal, and  the  subsefoeait  interest  is  to  be  computed  on  the 
bakMce  of  poAcipa)  remaining  due.  If  the  paymeal  be 
l«n  than  the  interest,  the  surpluaof  interest  must  not  be 
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taken  to  augment  the  principal ;  but  interest  continues  on  the 
ibrmer  principal  until  the  period  when  the  payments,  taken 
together,  exceed  the  interest  due,  and  then  the  surplus  is  to 
.  be  applied  towards  discharging  the  principal ;  and  interest  is 
to  be  computed  on  the  balance,  as  aforesaid. 

'  Let  the  master,  therefore,  take  back  the  report,  and  correct 
the  calculation.(a) 

(a)  Vide  Raphael  v.  Bothm^  (11  Vttey^  jun.  93.)  In  thB  caie  of  Lewis' 
exeetUor  v.  Bacon's  legatee^  (3  Hening  and  Munford^s  Rep,  89. 116.,)  where 
an  interest  account  was  stated,  and  a  balance  struck,  and  carried  to  the  debit 
of  the  party  in  a  new  account,  and  interest  charged  on  the  balance,  the  su- 
preme court  of  appeals,  in  VirgrniOy  held  it  to  be  compound  interest,  and 
refused  to  allow  it. 


»^« 


MayU. 


Haioht  and  others  against  Day  and  others. 


Where  an  act  of  the  legislature,  for  the  incorporation  of  a  bank,  appointed  cer- 
tain commissioners^  fot  the  special  and  sole  purpose  of  receiving  subscrip- 
tions, and  they  were  directed  "  to  apportion  the  excess  of  shares  amon^ 
the  several  subscribers,  as  they  should  judge  discreet  and  proper  i^itseemig 
that  chancery  will  not  interpose,  to  stay  all  proceedings,  under  the  act,  by 
an  injunction,  on  a  bilf  charging  that  the  commissioners,  in  the  exercise  of 
their  discretion,  acted  partially  and  improperly,  where  the  charge  of  bad 
faith  is  fully  repeHed  by  the  answer. 

//  Mfifif,  that  where  a  statute  gives  tb  certain  persons  a  discretion  in  a  par- 
ticular case,  and  for  a  special  purpose,  a  mistake  of  judgment,  in  that  case, 
cannot  be  reviewed  and  corrected  by  the  court. 

THE  bill,  on  which  an  injunction  had  been  granted,  file  J 
21st  o(May,  1813,  recited  the  act  of  the  l^slature,  passed 
the  26th  of  March,  1813,  (sess.  36.  ch.  80.,)  for  the  in- 
corporation of  the  Catskill  Bank.  The  plaintiffs  were 
subscribers.  All  the  subscriptions  amounted  to  36,433 
shares.  The  number  of  shares  to  be  subscribed,  exclusive 
of  those  to  be  subscribed  by  the  bank  of  Hudson,  was  limit- 
ed to  6,000 ;  and  the  commissioners  were  to  apportion  the 
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excess  among  the  several  subscribers,  as  they  should  jud^e  1814. 
discreet  Md'  proper.  The  bill  chai^ged  that  the  comniissiob- 
ers  proceeded  to  apportion  the  excess,  and  arbitrarily,  and 
'against  the  consent  of  haae  Dubois^  one  of  the  commis- . 
sioners,  and  a  piaintifl*,  assigned  the  6,000  shares  pre* 
scribed  by  the  act,  among  tkemsehesj  their  relaiian$i  and 
favourites,  &c. ;  and  that  the  apportionment  was  made  cor- 
ruptly and  fraudulently,  &c. ;  and  prayed  a  discovery,  and 
an  injunction  from  holding  the  first  election  under  the  act* 

A  supplemental  bill  was  filed  the  27th  of  ^ay,  1813, 
stating,  that  the  defendants  had  not  appeared,  nor  had  the 
subpijmas  been  served ;  that  the  first  election  of  directors 
had  been  held  under  the  corrupt  d^tribution  of  the  shares, 
as  stated  above,  and  making  the  directors  parties,  and  pray- 
ing an  injunction,  &c. 

The  defendants,  in  their  answer,  put  in  on  the  16th  of 
Jim€,  1813,  stated,  that  the  subscription  books  were  opened 
to  all  persons,  &c. ;  that  the  commissioners  apportioned  the 
excess,  as  they  judged  discreet  and  proper,  according  to  a 
schedule  annexed  to  the  answer ;  and  they  denied  that  they 
distributed  the  shares  without  the  assent  of  Dubois,  who 
subscribed  his  name  to  the  distribution ;  but  they  refused  to 
apportion  as  he  wished,  because  S.  Haight  was  hostile  to 
the  incorporation,  and  the  other  persons  were  his  connexions" 
and  dependants,  or  poor,  or  hostile  to  the  institution ;  and 
Aey  did  believe  that  there  was  a  combination,  by  S.  Haighi, 
and  others,  to  procure  a  majority  of  the  shares,  and  suppress 
the  bank,  or  manage  it  improperly;  and  they  believed  that 
the  apportionment,  made  by  them,  was  best  calculated  to 
promote  the  interest  of  the  village  of  CatskUl,  and  of  the ' 
community  at  large ;  that  after  the  directors  were  chosen, 
the  subscription  book,  and  deposite  money,  were^delivered 
over  to  the  directors,  who  ordered  the  cashier  to  refund  the 
surplus  deposites,  which  he  continued  to  do,  until  the  injunc- 
tion was  served ;  that  two  thirds  of  the  whole  deposites  had 
been  refunded ;  and  certificates  of  stock  were  issued  to  the 


20  CASES  IN  CHANCERY. 

IIU.     TkM^ts  for  tbeir  th%geM ;  «id  ttiejr  denied  tfaiitiiey  were  in- 
flifiifffrt  1^  iMtivee  of  faFOoriliafli,  or  thet  Uiey  aeted  bom 
mj  dgnemeot,  or  concert,  ae  alleged  indie  bill,  ^. 
A  M^o»  wai  Mw  made  U>  diMoive  the  iajonctioD. 


£.  WiUiami,  and  Tim  Fed^ft,  ior  the  defendaiitB. 
Bmfjfj  contra* 

TflE  CfijuroBLLOE*  The  bill  chaigei  Uie  conuniesioiiers 
witfa  an  uB)«9t,  fraudolent,  and  corrupt  apportioniBent  of  the 
shatea  lubieribed  to  (be  CaiikiU  Banb.  The  fihares,  ex- 
chMHre  of  tlMNse  to  be  aabicribed  by  the  bank  of  Hudson^ 
were  limited  to  the  number  of  69OOO,  and  tbere  were  sub- 
scribed 36,432.  The  commissioners  were  to  ^^  apportion 
the  excesa  among  the  sereral  subscribers,  aa  they  should 
judge  discreet  and  proper.'^  The  bill  cbaiges  a  gross  ine- 
quality in  tihe  apportionment  among  the  subscribers,  and  that 
the  distribution  was  principally  confined  to  the  commission- 
eif  tfaemselres,  their  relations,  and  favourites. 

Tbedefendants,in  their  answers,  denyallimpropermotives, 
in  the  OKeeqtion  of  their  trust,  and  aver  that  they  made  such 
an  apportionment  as  they  deemed  discreet  and  proper,  and 
b«it  ^aknlated  to  promote  the  interest  of  the  villsige  of  Cats- 
IdU^  and  of  the  community  at  laige ;  and  that  they  believed 
there  was  a  combination  formed  to  suppress,  or  injure,  the 
institution ;  and  that  this  was  the  governing  motive  for  that  es- 
treme  inequality  in  the  distribution,  which  is  not  denied, 
but  admitted.  The  question  arises,  whether  the  injunction, 
under  these  circumstances,  ou^t  to  be  continued  to  the  final 
bearing  of  the  cause.  The  next  annual  election  of  direc- 
tprsi  under  the  charter,  ought  to  take  place  on  the  last  Tius* 
d^iji  of  this  month,  and  if  that  be  not  permitted,  the  institu- 
tion will  be  dissolved.  So  fiu*,  at  least,  the  injunction  ought 
to  be  withdrawn ;  and  since  all  bad  ftith  in  the  commission- 
ers is  denied,  and  their  motives  may  have  beoi  not  only 


Day* 
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pure  bat  eonmendable,  it  becoom   a  leiioiis   inqQiry^     1014* 
whether  the  opemtion  of  the  imtitotionovglit  to  be  Mtpend*  ^JJ^*^^ 
ed  dttring  the  further  pregreat  of  this  suit    The  iegiekiure       ^t^ 
nivst  hare  considered  the  establishment  of  the  bank  in  CSsIt- , 
kill  of  public  utility,  or  they  would  not  have  passed  Ae 
law  ;  and  so  long  as  the  operation  of  die  bank  is  prohybited^ 
so  long  that  public  utility  is  defeated. 

The  point  raised,  whether  the  exercise  of  the  power  of 
tiiecoininissionerB,  in  making  the  apportionment,  be  subject 
to  judicial  correction,  need  not,  necessarily,  be  decided  upon 
the  present  motion.  I  have  no  doubt  it  may  be  controlled,  if 
exercised  in  bad  faith,  and  against  conscience ;  but  whether  a 
mere  error  in  judgment  oaght  to  be  reviewed,  is  a  question 
deserving  of  much  consideration* 

Where  a  statute  gives  to  commissioners  a  discretion,  in  a 
particular  case,  and  for  a  special  purpose,!  doubt,  exceeding- 
ly, whether  a  mistake  of  judgment,  in  that  case,  can  be  cor- 
rected. The  supreme  court  seemed  to  think  it  could  not,  in 
the  case  of  Lawton  v.  The  Commissioners  of  Highways^  (2 
Caines^  Rep.  1 83«)  In  the  case  of  a  special  power  granted  to 
an  individual  by  a  will,  to  be  exercised  according  to  discre- 
tion, the  court  of  chancery  has  repeatedly  refused  to  interfere, 
and  to  judge  of  the  motive,  where  there  was  great  inequality 
in  the  distribution  of  property  under  the  trust.  {Vevil  v. 
Richf  1  Ch.  Cas.  309.  Maddison  v.  Andrew,  1  Ves.  bt.) 
This  is  a  stronger  case  than  that  of  a  private  trust,  created 
by  the  act  of  the  party,  or  of  a  public  trust,  created  for  ge- 
neral purposes,  and  the  courts  would  certainly  interfere,  in 
this  case,  with  much  greater  reserve  and  caution.  Here, 
the  l^slature  selected  the  trustees,  by  name,  for  a  special 
purpose,  and  for  no  other,  and  confided  to  fliem  to  act,  in  the 
gjiven  case,  as  they  should  jiidge  discreet  and  proper  ;  and 
after  the  act  was  performed,  they  were  to  become  yicncti 
qfieio* 

These  words,  *<  as  they  should  judge  discreet  and  pro- 
per," gave  an  undefined  discretion,  and  would  be  utterly 
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1814.      flenselesB,  upon  the  coiiBtniction  that  the  apportionment  was 

i^«^^'  intended  to  be,  to  each  subscriber,  in  a  rafto  to  the  amount 

Mattsr  of     ^ , .        ,       .     .  ^,  , ,  , 

SovTHwicK.  of  bis  subscnption.    That  would  have  been  a  plam  mathe* 

matical  rule,  without  the  exercise  of  any  discretion  ;  and  if 
ttiat  had  been  the  meaning  of  the  law,  it  would,  undoubtedly, 
have  said  so.  The  word  apportion  must  mean,  here,  to  as- 
sign  to  each  subscriberj,,^/^fi.giye  him,  such  portion  as  the  com- 
missioners should  deem  meet. 

Assuming,  then,  for  the  present,  that  the  charge  of  cor- 
ruption, or  of  a  wanton  and  unworthy  exercise  of  discretion, 
is  repelled  by  the  answer,  I  am  of  opinion  that  the  in- 
junction ought  to  be  dissolved. 

Motion  granted.  . 


»^« 


May  13th.  ^^  '^  matter  of  Southwick,  a  lunatic. 

This  court  doei  not,  ordinarily,  and  of  course,  interfere  to  compel  the  paynieot 
of  soHcitof  s*  fees. 

Where  a  commission  of  lunacy  bad  been  executed,  and  tbe  lunatic,  afterwards, 
discharged  from  it ;  but,  on  the  disease  returning,  a  new  colMnittee  was  ap- 
pointed, under  a  new  commission,  the  court  refused,  on  the  petition  of  the  so> 
Iicitors  who  sued  out  and  executed  tbe  first  commission,  to  order  the  first 
committee  to  pay  their  costs ;  there  being  uo  special  reasons  for  the  sumroa* 
ry  interference  of  the  court. 
.• 

DICKIJ^OJ^  and  MITCHELL,  solicitors,  applied  to 
the  court,  by  petition,  stating  that  they  had  procured  a  com- 
mission of  lunacy  to  be  sued  out  and  executed  in  this  case, 
and  that  A.  Staples  was  appointed  committee  of  the  lunatic's 
estate,  and  that  they  had  done  other  business  for  and  in  be- 
half of  the  said  committee ;  that  the  lunatic  had  since  been 
discharged  from  the  operation  of  the  commission,  but  the 


CASES  IN  CHANCERY.  23 

disease  retaroiDg,  a  new  committee,  apoD  a  new  commission,      1814. 
had  again  been  appointed ;  and  £hat  Staples  was  about  trans-  ^^^^^^^^ 
ferring  his  custody  of  the  estate  to  the  new  committee,  and  Sovtr^ck. 
had  refused  to  pay  their  costs  and  expenses ;  a  jid  they  con-  — ^■*-— 
claded  with  praying  the  aid  of  the  court  to  compel  payment. 

The  Chancellor.  The  court  does  not,  ordinarily,  and 
of  course,  interfere  to  compel  the  payment  of  solicitors'  fees. 
In  certain  cases  'such  interference  may  be  requisite,  as  where 
the  committee  becomes  insolvent,  and  the  costs  would  be  lost 
unless  ipade  "a  chaise  upon  the  fund.  Such  was  the  case  tx 
parte  Price,  (2  Fes.  407* ;)  and  in  the  case  also  o(  Bamaly 
y.  Powell,  ^mb.  102.,)  the  Chancellor  declared,  that  the 
solicitor  should  stand  in  the  place  of  the  committee,  so  far 
as  to  enjoy  the  benefit  of  the  committee's  lien  on  the  estate, 
as  to  the  costs  of  a  suit  prosecuted  for  the  lunatic.  The 
solicitor  has  his  remedy  by  suit,  for  fees,  in  this,  as  in  other 
cases.  If  the  committee  was  before  the  court,  asking  a  set- 
tlement of  Us  trust,  and  to  be  discharged  from  his  responsibi- 
lity, and  from  the  bond  which  the  court  had  taken,  the  court 
would,  undoubtedly,  require  these  costs  and  chaises  to  be 
previously  paid.  Here  are  no  special  reasons  assigned  for 
this  summary  aid  of  the  court,  and  the  solicitor  must  be  left 
to  his  ordinary  remedy. 

Motion  denied. 


/ 
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Itl4. 


JlfdtylSth. 


PjisiVK  againsi  Swaine  and  his  mft^  and  Dtnm. 

If  a  feme  covert^  who  is  a  defendant,  paU  in  an  answer  separately  from 
her  husbaa<l>  wiithom  lea?*,  the  caart,  oa  notioo,  vill  qoatb  it. 

THE  anawcT  of  Dwothf  Smame^  one  of  the  defendants, 
If  aA  p«l  in  sepacately  firom  her  husband,  and  witboat  leave. 

Eigg9i  for  tbte  plauitifi;  now  moved  to  quash  the  answer, 
oa  thft  groiuidi  of  irf^alaritjr.  He  cited  Bohun^s  Clu  Pr, 
U6,  %P.  Wn^.  371.  WjgatiU  Prac*  Beg.  53.  Co^per^s 
£g»Pi.  24. 

Btaldrnm^  eootra,  admitted  the  giMieral  nife,  that  a  wife 
cattnot  answer  alone,  without  kave ;  but  be  oiered  to  procure 
the  eoBawt  ef  the  husband,  to  the  separate  answei  of  the  wife. 

Tnn  CutfcCLLon.  The  rule  i*  well  settled,  that  the 
wife  camiet  anawer,  separate!  j,  wilhoul  leave  or  order  of  the 
court  The  husband  iu  her  legal  guardian  and  pralcator; 
and  if  there  were  reasons  for  her  answering  sepaiatelj,  Ibey 
ought  to  have  been  made  known  to  the  court,  that  it  might 
judge  of  ttieir  feice.  Here  is  no  evidence  of  the  previous 
consent  of  the  husband  to  the  answer,  and  the  rule  is  well 
calculated  to  prevent  the  wifefkom  being  misled. 

« 

Motion  granted. 
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1814. 


/n  the  matter  of  William  Nigoll,  an  Infant* 

A  guardian  appointed  bj  this  court,  during  minority,  continuei  until  the  in- 
fant arrives  at  21,  unlen  changed  by  order  of  the  court,  on  good  cause 
shown.  An  infant  is  not  entitled,  as  of  course,  on  arriving  at  the  age  of 
14,  to  elect  a  new  guardian. 

IN  1799,  Selah  Strong  and  Richard  Udall,  were  ap- 
pointed, by  this  court,  guardians  of  the  person  and  estate  of 
the  infant  during  his  minority.  Udall  was,  some  time  since, 
discharged  from  his  trust,  to  enable  hip  to  become  a  witness 
in  certain  suits  in  which  the  righls  of  the  infant  were  con- 
cerned. In  October  last,  the  infant  arrived  at  the  age  of 
14  years. 

Colden,  in  behalf  of  the  infant,  moved  for  the  appoint- 
ment oiMedad  Rogers  and  Joshua  Smith,  as  his  guardians, 
in  the  place  of  Selah  Strong,  on  the  ground  that  they  were 
the  choice  of  the  infant,  who,  he  contended,  had  a  right  to 
change  his  guardian,  at  his  election,  on  arriving  at  the  age  of 
14  years.  And  to  show  that  the  authority  of  a  guardian  in 
socage  ceased,  on  the  infantas  arriving  at  the  age  of  14,  when 
he  might  call  his  guardian  to  an  account,  and  choose  a  new 
guardian,  he  cited  Bac.  Ah.  Guardian.  (E.)  Co.  Litt.  123. 
n.  67.  Vat^h.  177. 

Riggs,  contra,  relied  on  the  authority  of  the  opinion  of 
Dodderidge,  J.,  in  Palmer,  33.,  that  an  infant  cannot  revoke 
or  change  a  guardian  appointed  by  chancery.  Such  a 
guardianship  does  not  cease  until  the  infant  arrives  at  full 
age,  unless  another  guardian  is  appointed  by  the  court :  and 
it  was  the  same  as  to  a  guardian  in  socage,  who  continued 
until  the  age  of  31.  Andrews^  Rep,  313.  5  Johns.  Rep. 
66,  67. 

Vol.  I.  D 


MATTB&  0> 

NiCOLL. 

May  16th. 
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1614.  Jiiggs,  also,  made  a  cross  motion  for  an  attachment  against 

Rogers  and  Smithy  for  interfering  with  the  ward,  taking  him 
from  school,  and  exciting  him  against  his  lawful  guardian, 
.  without  just  cause.  He  read  the  affidavit  of  Strovg^  and 
cited  2  P,  Wms.  102.  Eyre  ?.  Shaftshury^  to  show  the 
power  of  the  court  in  such  cases. 

The  Chancellor.  A  guardian  appointed  hy  this  court, 
during  minorit/,  continues  until  the  infant  arrives  to  the  age 
of  31  years,  unless  removed  hy  the  court,  on  good  cause 
shown.  The  infant  is  not  entitled  to  come  in,  as  of  course^ 
at  the  age  of  14,  and  set  aside  the  guardian  at  his  pleasure. 
This  court  has  the  carte  and  protection  of  infants  during  their 
minority  -,  and  they  have  not,  nor  ought  to  have,  any  such 
power  in  regard  to  guardians  appointed  by  this  court.  The 
motion  to  change  the  guardian  must,  therefore,  be  denied. 

N.  B.  The  cross  motion  for  an  attachment  was  withdrawn* 
on  the  suggestion  that  the  parties  charged  with  the  contempt, 
acted  under  an  impression  that  the  infant  had  a  right  to  elect 
a  new  guardian. 


»^« 


May  17th.  TEMPERANCE  GrEEN  AND  OTHERS  against  JoSEPH 

Winter. 

Where  G.,  being  indebted  to  H-,  conveyed  to  W.  certain  bonds  and  mortgages^ 
and  part  of  the  lande  sold  under  the  mortgages,  and  purchased  in  by  W., 
in  trusty  to  sell  the  same  as  H.  might  direct ;  and  ^<  upon  payment  of  such 
sums  as  might  be  justly  due  to  W.  in  relation  to  the  execution  of  his  trust, 
or  that  be  might  advance  or  become  liable  for,''  to  convey  to  H.  the  lands 
and  proceeds  thereof,  and  to  assign  over  to  H.  the  bonds  and  mortgages, 
taken  by  W.,  and  which  might  remain  in  his  hands,  <^after  his  said  advances 
and  responsibilities  were  secured  and  satisfied;'*  H.afterwards  assigned  over 
all  his  interest  in  the  trust  estate  to  his  sister  T.,  the  wife  of  G.;  to  her  scpa- 
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ffiie  use,  for  Hfe,  irith  power  to  dispose  of  the  same  to,  and  amoog  her       181 4. 
chtidren : 

It  was  held,  that  payments  made  by  the  trustee  to  G.,  the  husband  of  T., 
the  eetlut/  queirtut,  were  not  chargeable  on  the  trust  fund ;  nor,  if  author- 
ized by  T.,  could  the  trustee  be  allowed  the  benefit  of  them,  in'his  account,  , 
further  than  what  was  actually  necessary  for  the  support  of  herself  and 
children  ;  unless  it  appeared  that  the  husband  had  applied  thepajrmenu  to 
the  specific  purposes  of  the  trust. 

A  trustee  cannot  act  for  bis  own  benefit  in  a  contract  oh^the  subject  of  the 
trust. 

So,  a  trustee,  who  purchases  a  mortgage  or  a  judgmeot^which  was  a  lioo  oa  tlie 
trust  estate,  at  a  discount,  is  not  allowed  to  turn  such  purchase  to  his  own 
advantage. 

A  trustee  cannot  demand  a  compensation  for  services,  beyond  what  is  foandod 
on  the  positive  agreement  of  the  parties.  And  where  a  trustee,  who  was  a 
couDselJor  at  law,  was  to  be  allowed  for  <<  all  his  advances  and  responsibili* 
ties ;""  it  was  held,  that  though  he  was  entitled  to  a  libera]  indemnity  for  his 
expenses  and  responsibilities  incurred  in  the  due  and  faithful  execution  of  his 
trust,  yet  he  was  not  entitled  to  a  counsel  fee,  as  a  general  retainer,  nor  for 
any  thing  more  than  what  is  understood,in  the  language  of  a  court  of  eqaity, 
to  be  "just  allowances.'^ 

A  trustee  is  not  entitled  to  eommutions  on  sales  of  the  trust  property,  or  ou 
moneys  received  and  paid  by  him,  or  any  compensation  for  his  care  and 
pains  in  executing  the  trust ;  but  he  is  entitled  to  an  allowance  per  eftemfor 
his  tinuy  and  expenses  of  travel,  &c. 

Nor  will  a  trustee  be  allowed  for  expenditures  for  improvements  of  the 
trust  estate,  though  made  btmajide^  as  in  building  bouses  and  mills,  clear* 
ing  land,  making  roads,  &c.,  such  expenses  not  being  within  the  purview  of 
the  trust,  which  was  to  sell  landj  to  raise  money,  to  pay  off  encumbran- 
ces, &c.,  and  to  restore  the  residue.  Me  is  entitled  only  to  necessary  expen- 
ditures, as  for  repairs,  &c. 

Nor  will  the  purchase  and  sale  of  stocky  hay^  grainy  and  farming  utensils, 
&c.,  be  taken  into  the  account  of  the  trust  estate. 

Where  a  trustee, though  called  on  for  that  purpose,  refused  to  exhibit  to  referees 
appointed  by  the  court,  by  consent  of  parties,  an  account  of  the  rents  and 
profits  of  certain  parts  of  the  trust  estate,  he  was  held  chargeable  with  what, 
in  the  opinion  of  the  referees,  such  parts  of  the  estate  would  reasonably  have 
produced. 

Where  a  trustee  agreed  to  purchase  and  pay  for  a  farm,  at  the  request  and 
for  the  use  of  the  cestui/  que  trust,  out  of  the  proceeds  of  the  trust  estate; 
and  he  purchased  the  farm,  for  which  he  gave  his  bond,  secured  by  a  mort- 
gage on  the  premises ;  but  when  the  bond  became  due,  he  refused  to  pay  it, 
but  procured  a  foreclosure  and  sale  of  the  farm,  by  the  mortgagee,  at  a  loss 
of  above  4,000  dollars,  the  trustee  was  held  chargeable  for  this  loss,  and  all 
the  costs  of  the  suits. 

WILLIAM  GREEN,  one  of  the  plaintiffs,  and  the  bus- 
hand  of  Temptranct  Green,  in  1792,  purchased  certain  lands 
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1814.       in  Coshy^s  manor,  and  in  the  patent  of  Springjieldj  under  a 
contract  of  purchase,  made  in  1791,  from  the  heirs  of  John 


Q] 


V.  Morin  Scott  ^  and,  in  1794,  he  purchased  three  tracts  of 
„J^J^^i^  land  in  the  Oriikany  patent,  of  the  trustees  of  Governor 
Livingston,  deceased.  A  considerable  part  of  the  purchase 
money  was  paid  by  him ;  and,  to  secure  the  residue,  he  gave 
mortgages  on  the  property.  In  1796,  and  1798,  he  sold 
the  whole  of  the  lands  so  purchased,  to  persons  who  gave 
their  notes,  and  bonds  and  mortgages,  for  the  purchase 
money  ;  but  they,  afterwards,  became  insolvent,  and  Green^ 
in  consequence,  became  embarrassed,  and  was  imprisoned 
for  debt. 

Patrick  Heatley J  oijjondon,  Great  Britain^  the  brother  of 
Mrs.  Green,  advanced,  at  different  times,  various  sums  of 
money  for  the  support  of  herself  and  family ;  to  secure  which, 
as  well  as  such  further  sums  as  he  mi^t  afterwards  advance, 
JVilliam  Green,  in  August,  1803,  conveyed  to  the  defend- 
ant the  bonds,  notes,  and  mortgages,  of  the  purchasers  of 
the  lands  above  mentioned ;  and  the  defendant  executed  a 
declaration  of  trust,  that  he  held  the  same  in  trust,  to  collect 
and  receive  the  proceeds,  and  to  pay  Patrick  Heatley  all 
moneys  then  due,  or  that  might  hereafter  become  due  to  him, 
from  William  Green,  in  any  manner  whatever ;  and  the 
balance  in  trust  for  Green.  Heatley,  afterwards,  advanced  a 
sum  to  pay  off  the  mortgage  to  the  trustees  of  Governor 
Livingston, 

Winter  proceeded  to  foreclose  the  mortgages  on  the  lands, 
which  Were  sold,  except  two  lots,  by  the  master,  under  de- 
crees for  that  purpose,  subject  to  prior  encumbrances,  to  the 
defendant,  Joseph  Winter,  for  7,000  dollars,  in  trust  for 
Heatley,  to  whom  there  were  then  due  above  10,000  dol- 
lars. 

On  the  13th  of  August,  1805,  the  defendant  executed  a 
deed  of  trust,  reciting,  among  other  things,  that  William 
Green  being  indebted  to  Patrick  Heatley,  of  London,  had 
given  him  a  lien  on  lands  purchased  of  the  executors  of 
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Scott^  and  had  assigned  to  the  defendant,  in  trust,  to  secure  1814. 
Heatle}/,  certain  mor^ages  on  land  purchased  by  Chreen 
from  the  representatives  of  Livingston^  &c.,  and  part  of 
which  lands  had  been  sold  undei"  those  mortgages,  and  pur- . 
chased  by  the  defendant,  for  the  benefit  of  Heailey  ;  and  the 
defendant,  therefore,  covenanted  and  agreed  with  Htatlty^ 
that  he,  and  his  heirs,  would  stand  seised  of  those  lands,  in 
trusty  to  sell  the  same,  in  such  small  parcels,  and  for  such 
prices,  and  on  such  terms  of  credit,  as  should  be  most  bene- 
ficial to  Heailftfy  or  as  he  should  in  writing  direct ;  provided, 
that  it  should  be  lawful  for  the  defendant,  with  the  approba- 
tionof  C.  5.,  .AT.  P.,  and  R.  .Af.,  or  any  two  of  them,  or  the 
survivors,  if  given  in  writing,  to  sell  so  much  of  the  said  lands 
as  might  be  necessary  "  to  reimburse  himself  of  all  such 
moneys  as  he  might  advance,  pay,  or  expend,  in  execution 
of  the  trust  ;'^  or  to  discharge  the  notes,  &c.,  which  he  might 
give  to  discharge  the  prior  mortgages  of  Green :  the  defend- 
ant, also,  further  covenanted,  that,  ^'  upon  payment  of  such 
sums  of  money  as  might  justly  be  due  to  him,  in  relation  to  the 
execution  of  his  trust,  or  that  he  might  advance  or  become 
liable  for,^^  he  would,  upon  request  of  Heatly^  &c.,  convey  to 
Heatley  the  lands,  or  the  proceeds  thereof,  after  deducting 
as  aforesaid  ;  and  that  he  would  also  assign  to  Heatley  the 
bonds  and  securities  taken  by  him,  the  defendant,  and  which 
might  remain  "  after  his  said  advances  and  responsibilities 
were  secured  and  satisfied.'^  The  deed  of  trust  £irther 
provided,  in  case  any  dissatisfaction  should  arise  as  to  any 
matter  or  thing  relating  to  the  trust,  the  same  should  be  sub- 
mitted to  the  determination  of  C.  S.,  N.  P.,  and  R.  M*, 
whose  decision,  or  that  of  any  two  of  them,  or  of  the  survi- 
vor of  them,  should  be  conclusive  ;  and  that,  in  case  the  de- 
fendant should  die,  or  becoming  incapable  of  executing  the 
trusts,  the  property  should  vest  in  jR.  P.,  to  the  same  uses, 
who  should,  out  of  the  lands,  or  the  proceeds  thereof,  pay 
to  the  defendant  "  all  his  real  bona  fide  charges,  advances, 
and  responsibilities." 
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1814.  Heailm/^  dlerwards,  on  the  8th  of  August^  1806,  assigned 
over  all  his  interest  in  the  trust,  to  his  sister,  Mrs.  Green^ 
for  her  life,  and  to  her  separate  use,  independent  of  her  hus- 
.  band,  and  with  power  to  dispose  of  the  same  among  the  chil- 
dren ;  and  from  that  time  Mrs.  Orten  has  been  the  ceatinf  que 
trust. 

It  appeared,  also,  that  the  defendant  executed  another  de- 
claration of  trust,  stating  that  the  purchase  of  lot  No*  74,  in 
Cosbtf^s  Manor,  and  the  Oriskany  farm,  under  a  decree, 
was  to  be  considered  as  made  and  held  under  the  above 
trust 

In  June,  1809,  the  plaintiffs  filed  their  bill  against  the  de- 
fendant, and  supplemental  and  amended  bills,  in  October  and 
December  following,  stating,  among  many  other  thii^, 
the  facts  abore  mentioned,  and  charging  the  defendant  with 
various  breaches  of  trusts,  &:c.  To  these  bills  answers  were 
put  in  by  the  defendant. 

On  the  8th  of  June,  1 8 11 ,  by  consent  of  the  parties,  an 
order  of  reference  was  made  in  the  cause,  to  Morris  S.  Mil- 
ler, Abraham  Varxck,'yxr\.,  and  Charles  Broadhead,  or  any 
two  of  them,  to  take  an  account  of  the  receipts  and  payments, 
and  responsibilities  of  the  defendant,  concerning  the  matters 
in  issue,  making  him  all  just  allowances  ;  and  that,  in  taking 
such  account,  the  referees  were  to  proceed  on  the  same  prin- 
ciples  and  evidence  as  would  be  proper  before  a  master ; 
and  they  were  directed  to  state,^specially,'  all  matters  of 
fact. 

The  referees  met  in  August,  October,  and  December, 
1811,  having  adjourned  twice,  at  the  request  of  the  defend- 
ant, to  give  him  an  opportunity  to  produce  his  accounts, 
vouchers,  and  evidence.  Having  completed  their  report, 
about  the  1st  of  March,  1812,  the  referees  caused  a  copy 
to  be  delivered  to  the  counsel  of  each  of  the  parties,  and  ap- 
pointed a  day  for  the  parties  to  appear  before  them,  to  hear 
their  report,  and  make  their  objections.  At  the  day  appoint- 
ed, on  the  request  of  the  defendant's  counsel,  the  referees 


CASES  IN  CHANCERY. 


31 


adjourned  to  a  further  day,  to  give  the  defendant  time  to 
make  his  objections.  At  such  further  daj,  the  counsel  for 
the  plaintiffs  appeared,  and  stated  various  objections  to  the 
report ;  but  no  person  appeared  on  the  part  of  the  defendant. 

The  report  of  the  referees  was  signed  by  them  the  21  st 
of  ^pril^  1812,  and  filed  in  court. 

This  report,  with  the  documents  accompanying  it,  was 
very  voluminous.  Such  parts  as  are  material  to  the  under- 
standing of  the  decision  of  the  court,  are  as  follows : 

That  on  the  Ist  of  Junuary,  1811,  the  dejCendant  had  re- 
ceived on  the  trust  estate,  viz. 

On  sales  of  land,  $25,739  73 

On  sales  which  failed,  460 

On  bills  of  exchange,  3,277  60 

Of  Christopher  Roberts^  and  others,  165  b5 

On  rents,  2,311  bQ 

On  stock,  hay,  and  grain,  &c.  1 ,789 


1814. 


$33,743  44 

Interest  on  the  above  sums, 

10,239  56 

$43,982  99 

And  that  the  defendant  had  entitled  himself  to  the  follow- 

ing credits,  viz. 
On  the  real  estate, 

$14,336  80 

Paid  to  Temperance  Greetij  Sic, 

1,255  47 

For  surveys, 

167  75 

For  taxes, 

177  58 

For  law  charges, 

4,195  11 

Costs  relative  to  the  Gore, 

170  11 

Costs  in  suits  against  Btrmetj  &c. 

520  14 

For  commissions, 

3,516  37 

For  time  and  expenses, 

1,589  52 

For  improvements, 

6,018  22 

For  stock,  hay,  grain,  &c. 

2,885  50 
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1814.      On  Bay  side  Farm, 


Interest  on  the  above  sums, 


1,699  88 

^36,532  67 
9,406  56 


^45,939  23 

The  referees  rejected,  from  the  account  of  the  defendant, 
various  sums  for  commissions^  brokerage,  interest,  compen- 
sations for  time,  travelling  expenses,  losses,  postages,  clerk 
hire,  law  charges,  which,  with  the  interest  thereon,  amount- 
ed to  about  19,000  dollars. 

And  they  allowed  him,  under  the  head  of  commissions, 
10  per  cent,  on  sales  of  land  ;  7  per  cent*  on  moneys  receiv- 
ed on  contracts  which  failed;  and  2  1*2  per  cent,  on  the 
amount  received  on  bills  of  exchange. 

Among  the  law  charges  allowed  by  them,  was  500  dollars, 
as  a  general  retainer ;  beside  numerous  particular  fees,  and 
bills  of  costs. 

The  chaise  allowed,  for  costs  of  suits  against  Bennet  and 
others,  were  on  judgments,  as  in  case  of  nonsuit,  for  not 
bringing  on  the  causes  to  trial,  pursuant  to  notice,  at  the  Ot* 
sego  circuit,  in  June,  1809;  the  defendant  not  having 
attended  the  circuit,  the  causes  went  off. 

Both  parties  being  dissatisfied  with  the  report,  exhibited 
and  filed  their  exceptions  in  Jlugust,  1813. 

The  exceptions,  on  the  part  of  the  plaintiffs,  were  eight  in 
number ;  and  in  substance  as  follows : 

1  •  That  the  general  retainer  of  500  dollars  as  counsel ;  the 
costs  in  the  suits  against  Bennet  and  others,  and  sundry  bills 
of  costs,  fees,  &c.,  amounting  in  the  whole  to  18,668  dollars 
and  5  cents,  ought  not  to  have  been  allowed. 

2.  That  none  of  the  chaises  for  commissions  ought  to 
have  been  allowed,  nor  his  time  and  travelling  expenses,  ex- 
cept {or  actual  disbursements  and  expenses. 

3.  That  no  part  of  the  sum  allowed  for  improvements, 
building  mills,  houses,  making  roads,  &c«,  ought  to  have  been 
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allowed,  except,  perhaps,  the  costs  of  necessary  repairs, 
amounting  to  about  700  dollars. 

4.  The  allowance  for  stock,  hay,  grain,  iic.  ought  not  to 
hare  been  made,  as  those  chaiges  could  not  concern  the  trust . 
estate. 

5.  That  the  defendant  having  refused  to  exhibit,  though 
required  to  do  so,  to  the  referees,  an  account  of  the  rents, 
profits,  and  leases,  he  ought  to  have  been  charged  with 
such  rents  and  profits  as  they  would  have  reasonably  pro- 
duced without  neglect  or  wilful  default,  which  would  have 
been  seven  or  eight  hundred  dollars  ;  and,  also,  that  he  ought 
to  be  charged  with  waste  and  destruction  of  wood  and  timber, 
to  the  amount  of  1,000  dollars. 

6.  That  as  the  defendant  had  caused  the  Bayside  Farm, 
in  Quetn^s  county,  which  had  been  purchased  for  the  resi- 
dence of  Mrs.  Green  and  her  family,  out  of  the  proceeds  of 
the  trust  estate,  and  conveyed  to  P.  Htatley^  subject  to  a 
mortgage  of  the  purchase  money,  to  be  sold  under  the  mort- 
gage, and  thereby  broke  up  the  establishment  of  Mrs.  Green 
and  her  family,  which  had  occasioned  a  loss  of  more  than 
4,000  dollars  ;  and  had  purchased  a  judgment  against  WU- 
liam  Green,  on  which  he  took  out  an  execution,  and  caused 
it  to  be  levied  on  the  furniture  and  other  personal  pro- 
perty on  the  farm,  and  sold,  and  which  he  had  before 
purchased  as  trustee  for  Mrs.  Green,  and  been  allowed  for, 
he  ought  to  have  been  charged  with  this  stock,  &c.  and 
the  coats,  in  addition  to  the  loss  produced  by  his  causing 
the  sale  of  the  farm,  &c. 

7.  and  Sth  exceptions  not  being  particularly  noticed  in 
the  opinion  of  the  Chancellor,  it  is  unnecessary  to  state  them. 

The  defendant  made  thirty-seven  exceptions  to  the  re- 
port ;  but  as  most  of  them  related  to  charges,  resting  wholly 
on  matters  of  fact  and  evidence,  it  is  necessary,  here,  to 
state  only  the  two  following : 

1.  Because  the  referees  rejected  about  19,000  dollars,  in- 
cluding interest,  from  the  sums  charged  in  the  defendant's 

Vol.  I.  E 
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1614.     account,  and  wlikh  were  duiy  proved,  and  did  not  state  the 
matters  of  fact  specially  relating  thereto. 

2.  Because  tbe  referees  have  reported  concerning  amort- 
gtige  given  by  William  Crrien,  and  his  wife,  to  Isaac  Ogdm 
and  Philip  I.  Hoffman^  for  securing  two  bonds ;  when,  at  Ae 
time  of  the  reference,  the  defendant  had  no  interest  in  ttiem, 
and  he  so  informed  the  referees,  and  he  made  no  charge 
against  the  tnut  estate  on  account  of  the  mortgage  or  bonds ; 
but  that  if  it  was  a  proper  subject  for  the  referees  to  report 
on,  they  have  not  credited  the  amount  paid  for  the  mort- 
gage, by  about  350  dollars. 

Aiber  a  postponement  of  a  hearing  of  the  argument  on  the 
exceptions,  on  the  petition  of  the  defendant,  they  were  again 
set  down  for  aigument  in  January ^  in  1 81 3,  when  the  defend- 
ant petitioned  to  have  the  report  referred  back  to  tlie  same 
referees  on  the  exceptions,  and  the  petition  was  postponed 
for  the  next  term.  He  then  applied  for  a  further  postpone- 
ment of  the  argument  and  decision  on  the  petition  and  ex- 
ceptions, which  being  denied,  he  declined  aiguing  the  ex- 
ceptions; and  on  the  30th  of  January,  1813,  the  late  Chan- 
cellor made  a  decretal  order,  overruling  the  defendant's  ex- 
ceptions, and  allowing  those  of  the  piaintifis,  and  confirming 
tbe  report  in  other  respects.  On  the  32d  of  January^  an 
injunction  was  issued  to  restrain  the  appellant  from  inter- 
meddling with  the  trust  estates. 

Pursuant  to  the  decretal  order  of  the  20th  of  Janaary^ 
1813,  an  account  was  taken  before  a  master,  before  whom 
the  plaintiffs  appeared,  but  the  defendant  neglected  to  at- 
tend ;  and  the  master,  on  the  8th  of  February^  reported  the 
sum  of  20,510  dollars  and  1  cent  due  to  the  plaintiffs. 

In  jipril^  1813,  the  defendant  gave  notice  of  a  petition 
for  a  bearing  on  his  exceptions,  which  had  been  overruled, 
and  a  rehearing  on  his  petition  for  a  re-reference  of  &e  re- 
port to  the  same  referees.  In  August^  1813,  the  Chancellor 
ofdered  a  hearing,  in  the  nature  of  a  rehearing  of  the  excep- 
tions and  the  petition,  on  payment  of  certain  costs. 
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On  a^lkation  of  the  defendaat,  the  hearing  was  put  offv      181 4# 
and  in  April,  1814,  the  cause  came  on  to  be  heard  before  ^"^"^^'^^ 
the  present  Chancellor,  when  the  exceptions  and  petitions'         v. 
were  all  argued  at  the  same  time.  .•.ii.i.«i»«i»» 


Pendletony  for  the  plaintiffs. 
Harisan,  for  the  defendant. 

The  Chancbi^lgk.  This  case  is  brought  to  a  heating 
on  exceptions,  taken  on  each  side,  to  the  report  of  the  re- 
ferees. The  defendant  is  charged  as  a  trustee,  and  this 
trost  appears  in  the  declaration  of  trust,  executed  hj  the 
defendant  on  the  13tb  o(  August,  1805. 

The  objects  of  this  trust  are  to  be  kept  steadily  in  view 
in  the  examination  of  this  case.  The  whole  subject  mattertn 
controversj  depends  upon  the  construction  of  it,  and  the 
principles  by  which  it  is  governed. 

I  shofll  first  consider  the  principal  exceptions  tak^n  on  the 
part  of  the  defendant. 

[Most  of  the  exceptions  relating  to  charges  depending  alto- 
gether upon  fact  and  evidence,  it  has  been  thought  unneces- 
sary to  state  the  observations  of  his  honour  on  those  points,  j 

It  is  objected,  that  the  defendant,  having  exhibited  an 
account  of  payments  to  1 9,000  dollars,  the  referees  rejected 
about  17,000  dollars  of  the  same.  1'he  question  is  not  atf 
to  the  feet  of  the  payments,  but  whether  they  were  made 
on  account  o^  the  trust.  I  think  they  were  properly  reject- 
ed. They  were  payments  to  W*  Green,  and  may  be  just, 
as  against  him.  The  trust  wa^  creatod  for  the  benefit  of 
P.  Heatley,  and  was  afterwards  transferred  to  Mrs.  Green 
and  her  children.  Payments  to  W.  Green  were  clearly 
dehors  the  trust,  and  not  chargeable  upon  the  trust  fund. 
There  is  no  sufficient  evidence  that  Mrs.  Green  authorized 
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1814.  these  payments  to  her  husband ;  and  having  but  a  life  estate 
herself,  she  could  not  hare  authorized  them,  to  any  extent, 
beyond  the  requisite  support  of  herself  and  children.  As 
_  far  as  the  referees  could  determine  them  to  have  been  ad- 
vances on  the  trust  account,  they  allowed  them,  to  the 
amount  of  about  2,000  dollars.  The  cou  rt  cannot  allow  any 
such  misapplication  of  the  trust  fund,  even  to  the  husband  of 
the  cestty  que  trust.  (Thayer  v.  Gould,  1  ^tk.  615.  3 
Atk,  245.)  If  the  husband  had  applied  the  payments  to  any 
specific  trust  purpose,  the  trustee  might  have  been  entitled 
to  the  benefit  of  such  application ;  but  we  have  no  evidence 
of  any  such  appropriation. 

The  facts  stated  in  the  report  are  conclusive  against  the 
claim  of  the  defendant,  in  respect  to  the  mortgage  given  by 
Green  and  his  wife  to  Ogden  ir  Hoffman.  It  appears  that 
this  mortgage  was  executed  in  July,  1 794,  on  part  of  the 
trust  estate,  to  secure  the  payment  of  two  bonds;  that 
the  mortgage  was  not  registered  until  after  a  conveyance  to 
Sands  ^  Loihrop  ;  that,  after  judgment  was  entered  on  the 
bonds,  the  defendant  bought  in  the  same)  in  January,  18tO, 
at  a  discount,  and  issued  execution  against  Green.  The 
defendant  refused  to  answer  before  the  referees  whether  he 
had  the  mor^ge  as  a  Hen  on  the  trust  estate. 

This  purchase  ought,  justly,  and  upon  all  sound  principles 
of  equitable  policy,  to  enure  to  the  benefit  of  the  trust,  and 
not  to  the  benefit  of  the  trustee.  A  trustee  is  not  permitted 
to  use  the  information  he  gains  as  trustee,  by  purchasing  in 
for  himself.  It  would  be  an  extremely  wrong  thing,  as  the 
Lord  Chancellor  said,  in  J^orris  v.  Le  Neve,  (3  Atk.  37.) 
The  principle  is  the  same  as  to  buying  in  the  tmst  estate, 
or  buying  securities  upon  it.  A  trustee  cannot  act  for  his 
own  benefit,  in  a  contract  on  the  subject  of  the  trust.  {Mor- 
ret  V.  Paske,  2  Atk.  52.  Forbes  v.  Ross,  2  Bro.  430.) 
The  object  of  the  rule  is  to  keep  trustees  within  the  line  of 
their  duty.  A  court  of  equity  watches  the  conduct  of  a 
trustee  with  jealousy  ;  and  if  he  compounds  debts  or  mort- 
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gages,  or  purchases  ihem  in  at  a  discount,  he  shall  not  be      1814. 
suffered  to  turn  the  speculation  to  his  own  advantage.  (3  P. 
Wms.  249.  n.(a.)     1  Salk.  155.) 

The  objections  taken  on  the  part  of  the  plaintiffs  to  the  ^ 
report,  involve  much  more  important  considerations  than 
those  I  have  been  examining ;  because  thej  principally  refer 
to  the  general  rights  and  duties  of  a  trustee. 

1st.  The  plaintifi&  object  to  the  allowance  of  a  number  of 
chaiges,  for  costs,  accrued  to,  or  paid  by  the  defendant  in 
execution  of  the  trust,  amounting,  in  the  whole,  to  1,863 
dollars  and  5  cents.  I  think  they  may  all  be  deemed  just 
chaiges  and  allowances,  except  the  first  charge  of  500  dol- 
lars, for  '^  a  counsel  fee  as  a  general  retainer.^'  This  is 
clearly  inadmissible.  The  trust  was  a  voluntary  under- 
taking for  the  benefit  of  Healley^  and  voluntarily  continued 
for  the  benefit  of  his  sister  and  children.  The  trustee  is  en- 
titled toa  liberal  indemnity  for  his  expenses  and  responsibilities 
incurred  iu  the  due  and  faithful  execution  of  the  trust ;  but 
he  cannot  demand  compensation  beyond  what  may  be 
founded  on  the  positive  agreement  of  the  party.  The  de- 
claration of  trust  contains  no  stipulation,  or  provision,  for 
such  compensation.  It  is  cautiously  worded  throughout, 
and  speaks  only  oi  allowances  for  all  his  "  advances  and 
responsibilities.'^  The  trustee  cannot,  therefore,  charge  any 
thing  more  than  what  is  understood,  in  the  language  of  this 
court,  by  just  allowances.  I  am  obliged,  therefore,  not  only 
to  reject  this  general  retainer,  but,  also,  to  admit  the  force 
of  the 

2d.  Exception  to  the  commissidns  of  10,  and  7,  and  2  1-2 
per  cent.,  allowed  in  the  report.  The  4  dollars  a  day,  for 
his  time  and  expenses,  may  be  allowed  on  the  ground  of  a 
fair  indemnity ;  but  I  cannot  go  further,  without  shaking  the 
best  settled  principles,  in  respect  to  the  nature  and  character 
of  the  duties  of  a  trustee.  Nothing  can  be  stronger,  or 
more  explicit,  than  the  uniform  language  of  the  English 
court  of  chancery  upon  this  point,  or,  if  I  were  even  free 
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1U4.'  fnim  the  wdght  of  authority,  I  sbMM  hesitate  grei^tly  be- 
fore I  undertook  to  question  the  poUcj  or  wiedoan  of  the 
rule. 

We  find  the  principle  advanced  as  earl  j  as  the  tiiae  of  Lord 
Jiottinghamy  in  the  case  of  Horn  ▼•  Godfrey^  30  Car*  IK, 
{Rtp.  temp.  Finchy  36  K,)  in  which  the  defendants,  as  guar* 
dians,  "  demanded  20/.  for  their  care  and  pains  in  managing 
the  trostJ'  The  Chancellor  decreed,  that  they  should  have 
their  costs  and  charges,  and  all  just  allowances,  but  not  any 
&ing  for  their  care  or  pains.  And  in  the  next  year,  in  the  case 
of  Hethersell  v.  HaUsj  (2  Ch.  Rep.  83.,)  we  find  the  same 
distinguished  Lord  Chancellor  making  a  liberal  allowance  to 
a  trustee,  under  the  head  of  ''  chaises  and  expenses  in 
managing  the  trust ;''  thereby  not  only  settling  the  general 
rule,  but,  also,  defining  the  limitations  by  which  it  was  to  be 
governed.  The  same  doctrine  has  been  continued  through 
all  the  books,  down  to  this  day,  whatever  might  be  the  na- 
ture of  the  trust,  or  the  relative  character  of  the  trustee. 
{Palmer  v.  Jones j  1  Vem.  144.  Boniihon  v.  Hockmore, 
1  Vern.  316,  SccUtergood  v.  Harrison,  Mosely,  128. 
Read  v,  Snell,  9  Mtk.  643.  Godfrey  v.  Watsonj  3  AiL 
517.  In  the  matter  of  Jinnesley,  a  lunatic,  Amb*  78.)  In 
one  of  the  latest  cases,  Fearns  v.  Young,  (10  Fes.  184.,) 
Lord  Eldon  admits,  that  where  a  trustee  has  fairly  expend- 
ed money  by  reasonably  taking  opinions,  and  procuring  di- 
rections necessary  to  the  due  execution  of  the  trust,  he  was 
entitled  to  such  chaises,  under  the  head  of  just  allowances. 
In  Robinson  v,  Peti,  (3  P.  IVms.  249.,)  Lord  Talbot 
declares  the  reasons  of  the  rule  refusing  an  allowance  to  a 
trustee  for  his  care  and  trouble,  viz.  that,  under  that  pretext, 
the  trust  estate  might  be  loaded  and  rendered  of  little  value ; 
and,  also,  because  of  the  great  difficulty  there  might  be  in 
scttUng  and  adjusting  the  quantum  of  such  allowance,  as 
one  man's  time  might  be  more  valuable  than  that  of  another, 
and  that  the  rule  was  no  hardship  upon  the  trustee,  since  the 
acceptance  of  the  trust  was  of  his  own  choice.     In  another 
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case,  Aylifft  v.  Murray^  (3  Aik.  58.,)  Lord  Hardwkke 
observed,  that  chancery  looked  uponirusts  as  honorary,  and 
a  burden  upon  the  honour  and  conscience  of  the  trostee,  and 
not  undertaken  upon  mercenary  motives,  though  a  fiir  and 
open  bai^n  with  the  cestvy  que  trust,  for  compensation, 
woukl  be  admissible. 

3.  The  same  principle  supports  the  exception  to  the  al- 
lowance of  8,482  dollars  G9  cents,  including  interest,  for  ex- 
penditures for  improvements  of  the  trust  estate,  as  by  build- 
ing houses  and  mills,  clearing  land,  making  roads,  &c.  Tliese 
expenses  were  not  within  the  purview  of  the  trust,  which 
went  only  to  authorize  the  defendant  to  sell  tiie  land,  to  raise 
money  to  pay  off  the  encumbrances,  and  to  restore  the  resi- 
due of  the  estate.  The  referees  report  that  the  iroppoye- 
ments  were  made  in  good  faith,  but  that,  in  general,  they 
were  of  no  real  or  substantial  value  to  the  trust  property. 
These  charges  appear  to  be  still  more  exceptionable  tiian 
those  under  the  head  of  compensation ;  and  to  tolerate  sach 
wide  deviations  from  tiie  nature  and  terms  c^the  trust  would 
be  creating  a  most  dangerous  precedent.  It  would  be  placing 
trust  property  in  the  greatest  jeopardy,  and,  peihaps,  incum- 
bering it  with  burthens  too  grievous  to  be  borne.  I  cannot, 
therefore,  admit  of  any  allowances  under  this  head,  but  sach 
as  may  justly  be  considered  as  reasonable  reparations  or  re- 
pairs, and  these  do  not  appear,  from  the  report,  to  exceed 
much,  if  any,  the  sum  of  700  dollars.  Nor  is  this  point  left 
without  a  clear  and  explicit  sanction  in  the  decisions  of  the 
court  of  chancery.  It  is  the  established  doctrine,  that  a 
trustee  can  only  be  allowed  for  necessary  expenditures ; 
{Fountaine  v.  Pellet,  1  Fes,  jun.  337.;)  and  the  cestty  qtu 
trust  has  always  his  option  to  take,  or  refuse,  the  benefit  or 
loss  of  the  unauthorized  act  of  his  trustee.  {Harrison  v. 
Harrison,  2  Atk.  120.  2  Bro.  656 — 8.)  The  case  of 
Bosiock  V.  Blakeney,  (2  Bro.  653.,)  is  quite  analogous  to 
the  present.  That  was  a  trust  to  purchase  land,  and  the 
land  was  purchased,  and  money  expended  in  repairs  and  im- 
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1814.  provements  ;and  though  the  improvements  were  substantial 
and  lasting,  the  Chancellor  would  notadmit  of  such  a  misap- 
plication of  the  funds  of  the  trust.  It  must  be,  and  always  has 
.  been,  the  anxious  wish  of  a  court  of  chancery,  to  save  a  trus- 
tee from  harm  while  acting  in  good  faith  ;  but  a  misapplica- 
tion of  the  trust  property,  by  going  out  of  the  trust,  can  never 
be  permitted  to  injure  the  cestuy  que  trust,  without  his  assent. 
(2  P.  Wms.  453.     3  Jlik.  441.) 

4.  The  next  exception  on  the  part  of  the  plaintiffs,  is 
equally  well  taken.  The  report  states  that  the  defendant 
paid,  on  account  of  the  trust  estate,  for  stock,  hay,  farming 
utensils,  &c.  to  3,729  dollars  37  cents,  including  interest, 
and  that  on  the  purchase  and  resale  of  stock  for  the  &rm, 
such  as  cattle,  hogs,  &c.  he  lost  1,300  dollars,  and  for  which 
the  report  states  the  defendant  was  entitled  to  a  credit.  It 
appears  further,  that  while  the  reference  was  pending,  the 
defendant  sold  stock,  farming  utensils,  &c.  and  refused  to 
render  an  account,  and  that  when  examined  before  the  refe- 
rees, he  said  it  was  a  question  whether  this  agricultural  stock 
was  trust  property,  and  that,  if  he  was  allowed  the  cost  of  it, 
he  would  credit  the  sales,  and  declined  further  to  answer 
about  the  sales.  The  whole  of  this  account,  both  debtor 
and  creditor,  ought  to  be  struck  out  of  the  report,  and  not 
to  be  taken  into  the  computation  of  the  balance  due.  It 
was  a  business  altogether  out  of  the  trust ;  as  much  so  as 
if  the  defendant  had  engaged  in  commercial  or  manufacturing 
business  on  the  estate. 

5.  Another  objection  by  the  plaintiffs  is,  that  the  defend- 
ant ought  to  have  been  charged  with  such  rents  as  the  re- 
port states  that  the  trust  estate  would  reasonably  have  pro- 
duced ;  inasmuch  as  the  defendant  refused  to  exhibit  to  the 
referees,  though  repeatedly  called  on  for  the  purpose,  a 
statement  of  leases,  or  other  contracts,  for  renting  the  farms 
belonging  to  the  trust  estate.  This  appears  to  me  to 
be  perfectly  just,  under  the  circumstances  of  this  refusal, 
and  the  defendant  ought  to  be  charged  with  such  reasonable 
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rents,  from  and  after  his  assumption  of  the  trust,  in  those       1814. 
cases  in  which  the  report  states  what  would  be  a  reasonable 
rent,  and  except  in  the  special  cases  already  mentioned. 

6.  The  last  objection  relates  to  what  is  termed  the  Bay* . 
side  farm,  on  Long  Island.  It  appears  that  the  defendant 
agreed  to  purchase  this  farm  for  Mrs.  Green^  and  to  pay  for 
the  same  out  of  the  proceeds  of  the  trust  estate ;  that  he 
purchased  it  in  March^  1806,  and  gave  his  bond  and  mort- 
gage ;  that  when  the  bonds  fell  due,  the  defendant  refused 
to  pay  for  the  same,  and  caused  the  mortgage  to  be  fore- 
closed, and  also  a  suit  in  ejectment  to  be  instituted,  by 
means  of  which  Mrs.  Green  was  obl^ed  to  abandon  the  farm. 
The  referees  report,  that  the  defendant  had  paid,  on  account 
of  this  farm,  6,751  dollars  44  cents,  and  had  received,  on  the 
sale  of  it,  4,31 5  dollars  78  cents,  and  they  charge  the  costs 
of  the  suits,  and  the  loss  on  the  sale  of  the  farm,  to  the  trust 
estate.  The  question  is,  on  whom  this  heavy  loss  ought  to 
&11 ;  on  the  defendant,  or  on  the  cestuy  que  trust  ?  Here 
was  a  trust  voluntarily  undertaken  by  the  defendant,  and  he 
refused,  eventually,  to  pay  for  the  farm,  according  to  his 
original  undertaking,  out  of  the  trust  estate,  when  he  eittier 
had  funds  in  hand  to  pay,  or  the  means  in  his  power  to  raise 
them.  It  appears  to  be  an  inequitable  proceeding  on  the 
part  of  the  defendant,  and  no  just  reason  is  given  fisr  the  non- 
fulfilment  of  the  trust.  The  farm  had,  in  1807,  been  con- 
veyed to  Heatley,  subject  to  the  mortgage.  The  conduct 
of  the  defendant,  in  suffering  the  farm  to  be  taken  for  the 
debt,  and  in  buying  a  judgment  against  William  Green^ 
and  seizing,  under  it,  the  personal  estate  in  possession  of  Mrs. 
Green^  on  ttiat  farm,  (which  facts  are  specially  set  forth 
in  the  report,)  has  strongly  the  appearance  of  a  design  to 
coerce  the  cestiy  que  trust  to  some  undue  accommodation. 
I  am,  accordingly,  of  opinion,  that  this  exception  ought  to 
be  allowed,  so  that  the  loss  on  the  farm,  and  the  costs  of  the 
suits,  may  not  be  chargeable  to  the  trust  estate. 

Vol.  I.  F 
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I  have  tl^uft  fioished  9tp  ei^ao^ination  of  the  npm^roua  ox- 
cepHoQ^)  tal^e^  op  the  ofid  §ide  aa4  on  t)ie  other,  to  the  re- 
port of  tbe  refisr^Si  ap4  if  Q^y  concluBioiis  may  ^eem  rigorouK 
towards  thft  d^feadaot,  it  is  becauge  I  found  myielf  aece^sa- 
rily  led  to  tl^at  result,  by  tl^e  facts  in  the  case,  aad  the 
kpQwn  ^nd  settled  principles  of  equity,  in  respect  to  the  re- 
sponsibility of  a  trustee.  Those  principles  will  appear  a^l- 
important  to  the  community  when  we  cqnsider  the  neces^- 
tj  of  strict  guards  upon  the  powers  of  trustees,  to  whom  are 
usually  confided  the  interests  of  those  who  are  incompetent 
to  help  themselves,  an<i|  who  are  thrown,  destitute  and  feeble, 
upob  the  protection  of  others.  Individual  hardship  bad  bet- 
ter be  endured  in  ^  p^irticularcase,  by  a  strict  adherence  tp 
rule,  than  to  tolerate  a  relaxation,  which  might  be  productive 
of  great  pubUc  inconvenience. 

I  shall,  therefore,  direct  the  report  of  the  referees  to  be 
referred  tp  a  master,  to  state  an  accoiint  upon  the  basis  of 
that  report,  but  subject  to  puch  varifttjons  and  corrections 
as  I  have  herein  suggested. 

The  following  order  was  thereupon  entered : 

^^  That  the  third  exception  of  the  defendant  be  allowed, 
so  far  only  as  respects  the  sum  of  three  hundred  doll^urs, 
therein  stated  by  the  defendant,  and  in  the  report,  to 
have  been  paid  by  him  to  Jame^  Battles^  to  vHB^^ind  a 
contract  therein  mentioned,  for  the  purchase,  by  him,  of  per- 
tain lands  from  the  defendant,  as  trustee  for  the  ptai&tifiii,  or 
some  of  them,  whereby  the  lands  became  again  vesited 
in  the  said  Winter^  as  trustee,  in  the  same  manner  as  other 
parts  of  the  said  trust  estates,  and  that  the  said  Joseph  Win' 
ter  be  allowed  the  said  sum  of  three  hundred  dollars,  with 
interest  thereqn  \  aind  that  s^U  the  other  exceptions  of  the 
defendant,  to  the  report  of  the  said  referees,  be  over- 
ruled. 

*'  And  in  relation  to  the  exceptions  taken  by  the  plaintiffs 
to  the  report,  it  is  further  ordered,  the  first  of  the 
said  exceptions  be  allowed,  a^  far  as  respects  the  sum  of 
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ftvt  IranAred  ^Hitra,  ^ni  (he  ilrteYefst  tber^(>r,  altered  hi  tho  1S14. 
ttfottj  tb  the  trttdtee,  ai  A  ^etaimng  fee^  #bicfa  sttOr 
id  not  toi  be  fllky^ed  to  hh^  on  the  aecoutit  faerelH  di- 
r^ted  to  be  taken ;  a»d  that  the  fihrt  exception,  M  ftr. 
te  it  rehltes  to  aH  crthe^  cb^ta  and  charges  therein  objects 
to,  be  disallowed;  and  that  the  eosto  slnd  charges  (ex- 
cept the  said  five  hundred  dollars,  and  interest)  be  altoWM 
to  the  t^ust^,  on  taking  the  iaid  amount ;  that  all  the 
o&er  e<cepti6«9  takte  by  the  phintifls  to  (be  import  b6 
allowed,  except  as  foltows,  Vis. 

^  Ist.  That  in  relation  to  the  r^kits  and  profits  chai^esible 
agaitoi^t  the  defendant,  a^  trustee  of  (he  estat^^s  nMntidtted  in 
the  report,  he  shall,  for  flie  r^hts  of  the  O^skAm/  fitrm 
therein  mentioned,  for  the  years  ia09',  lftl(y,and  1811,  b«f 
chained  only  with  the  sums  stated  in  his  accounts,  filed  with 
the  said  report,  to  have  been  received  by  him  for  those 
years ;  and  that,  in  relation  to  the  rents  and  profits  of  the 
same  farm  for  other  years,  and  of  the  remaining  parts  of  the 
trust  estates,  the  defendant  shall  account  and  be  charged* 
with  what  might  reasonably  have  been  obtained  for  the  same, 
from  the  time  he  took  chaise  of  the  said  trust  estates  to  the 
date  of  the  report,  which  account  is  to  be  taken  accord- 
ii^  to  th6  htts  therein  stated,  aAd  interest  aHowed  on  them 
from  the  respective  periods  when  the  sattie  would  have  been 
receivable,  in  the  manner  i^erest  is  calculated  in  the  re- 
port oH  &6  debits  aiid  credits  Qierein  mentioned. 

^  2dly.  That  the  defendant  shall  be  allowed  the  sum  of 
6ti^  thousand  seven  hundred  and  seventy  dollars,  and  iik- 
terebt  crt^ted  in  the  t^Ort ;  to  be  allowed  the  daid  trus- 
tee for  his  time  and  expenses  in  and  about  the  execution  &( 
the  trust,  and  no  more* 

^'  And  it  is  further  ordered  and  decreed,  that  it  be  refer- 
red to  Mr.  Hansen^  one  of  the  masters  of  this  court,  to  take 
aiid' state  aii  Account  of  the  aioilbut^t  diie  to  the  plaintiffs  from 
the  defendant,  Joseph  Winter^  and  that,  in  taking  such 
account,  the  master  proceed  according  to  the  report  of  the 
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1814.  referees,  and  the  facts  therein  contained,  subject  to  the 
yariations  and  alterations  herein  directed,  in  relation  to  the 
exceptions  and  parts  of  exceptions  herein  before  mentioned, 
_  as  allowed  or  varied ;  in  relation  to  which,  he  is  to  be  go- 
verned by  the  said  exceptions,  and  the  said  alterations  and 
variations  thereof,  as  part  of  this  order  for  taking  the  said 
account. 

"  And  it  is  farther  ordered,  that  the  costs  upon  the  said 
exceptions  be  allowed  to  the  prevailing  party,  where  they 
have  been  allowed,  and  to  the  opposite  party,  where  they 
have  been  disallowed,  to  be  taxed  by  the  master ;  and 
that  the  sum  taxed  in  favour  of  the  party  having  the  smallest 
sum,  be  set  off  against  the  amount  taxed  in  favour  of  the 
other  party,  and  that  the  balance  be  paid," 
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It  is  too  late,  after  two  terms  have  intervened,  and  the  decree  is  signed,  to 
move  for  a  retazation  of  costs. 

Pendleton,  for  the  defendants,  moved  for  a  retaxation  of 
the  costs  in  this  cause. 

The  notice  for  taxation  was  of  the  17th  of  August  last ; 
and  was  received  on  the  morning  of  that  day,  too  late  to  at- 
tend before  the  master.  No  application  for  retaxation  was 
made  at  the  subsequent  terms,  in  Ai^ust  and  October  ;  and 
the  decree  in  the  cause  was  made  up,  and  signed  in  October 
last. 

Riggs,  contra. 

Per  Curiam.  The  application  comes  too  late,  and  must 
be  denied. 

Motion  denied. 
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Tabelc  against  Tabkle  and  others.  May  i8tb. 

Wberst  on  a  bill  of  foreclosure,  the  widow  of  the  mortgagor  was  made  a 
party,  and  answered,  and  submitted  to  the  decree  of  the  court,  she  was 
held  entitled  to  the  use  of  one  third  of  the  surplus  proceeds  of  the  sale  of 
the  mortgaged  premises,  remaining  in  court,  after  satisfying  the  mortgage 
debt,  as  her  equitable  dower ;  and  to  her  costs,  to  be  paid  out  of  the  other 
two  thirdt.  And  the  one  third  was  ordered  to  be  put  out  at  interest,  by  the 
assistant  register,  for  her  benefit. 

WILLIAM  TABELE  died  in  July,  1808,  intestate, 
and  indebted  on  a  promissory  note  to  the  plaintiff;  and  John 
Tahth,  his  partner,  died  in  1810,  intestate,  and  insolvent ; 
and  the  firm  of  John  and  William  Tabele  was  indebted  to 
the  plaintiff. 

The  widow  of  William  Tabele  took  out  letters  of  admi- 
nistration on  his  estate,  and  has  fally  administered  the  as- 
sets. 

In  1806,  William  Tabele,  and  his  wife,  mortgaged  his 
separate  property  to  Thomas  Gardner,  for  a  debt,  which 
mortgage  has  been  foreclosed  in  this  court ;  and  the  widow 
and  heirs,  who  were  made  parties  to  the  bill,  appeared,  an« 
swered,  and  submitted  to  the  decree.  The  mortgaged  pre- 
mises were  sold  under  the  decree,  and  the  debt  paid  ;  and 
the  costs  of  the  widow,  in  her  answer  to  the  bill  of  foreclo- 
sure, were  paid  out  of  surplus  proceeds  of  the  sale. 

The  plaintiff  now  applied  to  the  court  for  payment  of  his 
debt  out  of  the  surplus  moneys,  after  first  satisfying  the  mort- 
gage- 

The  widow  claimed  her  dower  in  the  surplus,  but,  after 
deducting  her  third,  the  remaining  two  thirds  would  not  be 
sufficient  to  pay  the  plaintiff's  demand,  if  the  costs  received 
by  the  widow  were  not  chained  upon  her  third. 
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1814.  Riggs,  (or  the  fhiniiffy  contended,  that  the  costs  o(  the 

widow's  answer  ought  to  be  charged  on  her  third  of  the 


V.         surplus  proceeds  of  the  sale. 


Boydj  contra. 

The  Chancellor.  The  widow  is  entitled  to  the  use 
of  one  third  as  the  surplus  moneys,  after  satisfying  the  mort- 
gage debt,  as  her  equitable  dower  ;  the  same  arising  out  of 
the  real  estate,  in  which  she  would  have  been  entitled  to  her 
dower,  at  law,  subject  to  the  mortgage. 

As  she  was  necessarily  made  a  party,  and  by  her  answer, 
submitted  to  the  court,she  was  entitled  to  her  costs  outof  the 
two  thirds  of  the  surplus  moneys  then  in  court,  without  pre- 
judice to  her  claim  of  dower  out  of  the  gross  amount  of  the 
surplus.  The  costs  are  not  to  be  charged  on  her  dower 
fund.  The  one  third  of  the  surplus  must  be  put  out  at 
interest  by  the  assistant  register,  and  the  interest  paid  to  the 
widow. 


*^f« 


jifay  18th.     Ellison,  survivor,  ire.  against    Moppatt  and  others, 

representatives  of  Mo  TF AT. 

A  bill,  filed  in  1809,  for  an  account  as  to  transactions  before  and  at  the  com- 
mencement of  the  American  war,  was  dismissed  on  the  ground  of  the  stale- 
ness  of  the  demand ;  26  years  having  elapsed  from  the  end  of  the  war,  before 
the  bill  was  filed,  and  no  cause  shown  for  the  delay  ;  and  especially,  as 
against  the  representatives  of  the  opposite  party,  who  had  no  knowledge  of 
the  original  transactions. 

THE  plaintiff  filed  a  bill,  in  1809,  against  the  defendants, 
as  the  executors,  heirs,  and  devisees  of  Thomas  Moffat, 
deceased,  for  an  account,  staling  an  agreement,  under  seal, 
dated  in  April,  1769,  between  JoAn  and  William  ElKsoii 
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and  the  testator,  bj  which  thej  agreed  to  furnish  the  testa-  1814. 
tor  with  a  store  of  goods,  which  be  was  to  sell  on  certain 
terms ;  and  the  agreement  was  to  continue  for  three  years* 
InAprtl^  1773,  the  agreement  was  renewed  for  six  years,  _ 
and  it  was  unexpired  when  the  American  revolutionary  war 
broke  out,  in  1775,  and  interrupted  the  business.  The 
parties  lived  in  the  county  of  Orange.  J.  ^  W.  EllHson 
took  the  goods  remaining  unsold,  and  the  books.  The  ob- 
ject in  taking  the  books  was  said  to  be,  to  prevent  the  debts 
being  paid  in  continental  money.  They  returned  them  to 
Moffat,  at  the  end  of  the  war,  and  after  some  of  fh^  debts 
had  been  collected  by  J.  ^  W,  EUisfm.  Meffaii  died  in 
1805,  and  in  October ,  1808,  the  books  were  redelivered 
to  the  plaintiffs,  by  the  executors.  By  the  books,  it  ap- 
peared that  the  testator  had  received  debts  as  late  as  in  the 
year  1791.  The  bill  charged  that  the  executors  bad  offer- 
ed to  pay  2,500  dollars,  which  was  refused. 

The  answer  stated,  that  the  executors  were  unable  to  state 
an  account,  having  no  books  nor  vouchers  for  that  purpose  ; 
that  they  were  ready  to  deliver  over  the  bonds,  notes,  &c., 
which  were  in  their  hands,  when  required  ;  that  the  execu- 
tors did  make  such  an  offer  of  payment  in  satisfaction  of  the 
plaintiff's  demand ;  but  that  it  was  made  under  a  belief  that 
nothing  was  due,  and  with  a  view  to  purchase  peace,  and  to 
avoid  the  expense  of  litigation  with  rich  men,  which  the 
estate  of  the  testator  was  unable  to  bear ;  and  they  insisted 
on  the  staleness  of  the  demand,  and  that  it  was  barred  by 
lapse  of  time. 

R^g^y  for  ^e  defendants,  moved  to  dismiss  the  bill,  on 
the  ground  of  the  staleness  of  the  demand.  He  cited  2  Ve- 
self,  jun.,  1 1.     Ray  v.  Bogart,  2  Johns.  Caa.  432. 

S.  /on€*,  jun.,  contra,  cited  Huiton^s  Rep.  109.  2  Vesei/. 
483. 
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1814.  The  Chancellor.    The  parties  lived  in  the  same  coun- 

ty, and,  without  accounting  for  the  delay,  the  plaintiffsofifered 
a  period  of  26  years  to  elapse,  from  the  termination  of  the 
American  war,  to  the  time  of  filing  his  bill.  The  <^er 
made  by  the  executors  being  for  peace,  and  without  any  re- 
cognition of  the  justness  of  the  demand,  and  being  rejected 
by  the  plaintiff,  cannot  affect  the  question. 

It  would  not  be  sound  discretion  to  overhale  accounts,  in 
favour  of  a  party  who  has  slept  on  his  rights  for  such  a  length 
of  time ;  especially,  against  the  representatives  of  the  other 
party,  who  have  no  knowledge  of  the  original  transactions. 
It  is  against  the  principles  of  public  policy,  to  require  an 
account,  after  the  plaintiff  has  been  guilty  of  so  great 
laches. 

The  bill  must  be  dismissed  on  the  ground  of  the  staleness 
of  the  demand ;  but  without  costs. 


*«•« 


Maif  18/A.  Travis  and  others  against  Waters. 

A  rehearing  rests  in  the  diserttion  of  the  court,  and  it  not  granted  on  a  de- 
cree for  e9$U  only,  unless  under  special  circumstances. 

RIGGSj  for  the  defendant,  moved  for  a  rehearing  on  a 
decree  of  last  October j  for  costs,  on  the  usual  certificate  of 
counsel,  and  on  an  affidavit  stating  the  grounds  of  the  alleged 
grievance  and  error ;  that  costs  of  an  action  of  ejectment,  at 
law,  had  been  allowed,  though  not  asked  for  on  the  argument 
of  the  cause;  and  that  costs  which  had  accrued  before  the 
death  of  the  testator,  had  also  been  allowed,  fhou^  his 
personal  representatives  were  not  before  the  court  in  their 
representative  character. 


ESJDT. 
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Henry,  contra,  conteoded  that  a  rehearing  rested  in  the      1814. 
Jtffcrelionof  the  court  and  was  not  of  course;  (3  P.  Wtns.  ^^^v^^ 
8.    ^m6.  9K     1  Har.  Ch.  Pr.  647—652. ;)  and  that  it  is       ^t. 
not  granted  on  a  decree  for  costs  merely.     {Dickens^  Rep^ , 
594.    IjBto.C.  C.141;n.) 

The  Chaitckllor.  The  general  rule  is  as  stated  by 
the  counsel  for  the  plaintiffs  $  but  a  rehearing  is  usually 
granted,  if  there  be  colourable  ground  for  the  application. 
Even  in  cases  of  decrees  for  costs  only,  there  are  excep- 
tions to  the  general  rule  ;  and  it  is  so  admitted  in  one  of  the 
cases  referred  to.  The  facts  alleged  in  the  petition  for  a 
rehearing,  in  this  case,  are  such  as  to  render  it  proper  and 
expedient  that  the  case  should  be  reconsidered. 

Motion  granted. 


Lansing  against  J.  and  T.  Eddt.  Jim^sd, 

An  if^tmciian  wiW  not  be  granted^  to  stay  a  sale  under  an  execution,  on  the 
ground  that  the  judgment  has  been  fully  paid  and  satisfied;  for  the  party 
has  a  prompt  and  adequate  remedy  at  law. 

Nor  will  it  be  granted  on  the  charge  of  usury,  and  the  party  seeks  a  diseore^ 
ry  of  the  usury,  and  a  return  of  the  excess  beyond  the  lawful  interest ;  for 
the  usury  would  have  been  a  good  defence  at  law ;  and  no  reason  was  given 
why  the  defendant  did  not  seek  the  discovery  while  the  suit  at  law  was 
pending. 

Chancery  will  not  relieve  against  a  judgment  at  law,  unless  the  defendant  was 
ignorant  of  the  fact  in  question  pending  the  suit,  or  it  could  not  be  received 
as  a  defence. 

THE  bill,  which  was  for  an  injunction^  stated,  tiiat  the 
plaintiff,  as  security  for  Jacob  L  Vanderheyden,  and  with 
him,  gave  a  promissory  note  for  511  dollars  and  70  cents,  on 
the  14th  of  March,  1811,  to  John  Eddy.    That  judgment 

Vol.  I.  G 


SB  CASES  IN  CHANCERY. 

1814;      wfts  recoyered  on  the  note,  in  flie supreme cooit,  agaiiiatboth 

^^^'^^^  ti>€  makers,  in  October  term,  181 1,  on  which  a^«  fa.  was 

r.         issaed  itnoiediately  thereafter*     Vdnderheyden  died  insol- 

^^      ^'      vent,  the  6di  of  ./fpri/,  1813,  and  the  property  was  adver* 


tised  for  sale,  under  the  execution,  on  the  6th  of  June  instant. 

On  the  21  St  of  Jti/y,  1813,  the  plaintiflf  paid  the  sheriff, 
on  tiikeji.fa,,  one  hundred  and  fifty  doiiars,  and  on  the  7th 
of  March,  1814,  he  paid  to  7.  Eddy,  the  assignee  of  the 
jo^^ent,  74  dollars ;  on  the  18th  of  March,  100  dollars ; 
and  on  the  25thof  JIfarcA,  1814,  400  doiiars,  amounting  to 
7S4  dollars,  on  the  judgment* 

The  bill  further  stated,  that  the  above  mentioned  note  was 
given  to  take  up  a  former  note,  between  the  same  parties, 
which  former  note  was  also  given  to  take  up  anothei;  note ; 
and  that  the  original  note  was  for  a  loan  of  money  to  Fan- 
derheyden,  on  which  John  Eddy  had  exacted  usurious  inte- 
rest. That  before,  or  after  the  commencement  of  the  suit 
in  the  supreme  court,  John  Eddy  assigned  the  note,  or  judg- 
ment, to  his  brother,  Tisdale  Eddy  ;  and  that,  in  the  begin- 
ning of  the  year  1812,  T*  Eddy  exacted,  and  received  of 
the  plaintiff,  a  note  (ot  fifty  dollars,  for  forbearance  and  de- 
lay of  execution,  and  which  note  he  still  holds. 

The  plaintiff  prayed  for  a  discovery,  as  to  all  the  above 
chatges,  and  for  an  injunction  to  stay  the  sale  under  the 
execution. 

Foote^  [or  the  plaintiff. 

The  Chancellor*  The  injunction  can  only  be  granted 
upon  one  of  these  two  grounds  :  1.  That  the  plaintiff  has 
already  fully  paid  and  satisfied  the  execution  ;  2.  That  he 
aeeks  for  a  discovery  of  usury  in  the  debt,  and  to  obtain  a 
nbun  of  the  excess  beyond  the  principal  sum  loaned,  toge- 
ther wi&  tiie  lawful  bterest. 

1 .  If  the  execution  has  been  paid,  the  sale  can  be  stopped 
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by  a  judge's  order,  and  there  is  no  need  of  the  interference      1914* 
of  this  court.    The  remedy  at  law  is  prompt  and  adequate.  ^'^J^jJJ'Jj^ 

3.  Nor  does  there  appear  sufficient  cause  for  allowing         ▼• 
the  writ  on  the  other  ground.     The  first  impression  is,  that  , 

the  plaintiff  comes  too  late  even  for  the  aid  of  this  court* 
He  was  sued,  at  law,  nearly  three  years  ago,  and  it  does  not 
appear  but  that  he  was  as  well  acquainted  with  the  transac- 
tion, then  as  he  is  now ;  and  why  was  not  the  discovery 
sought  for  pending  the  suit  at  law  ?  The  usury  would  have 
been  a  good  defence  to  the  action.  The  general  rule  is, 
that  this  court  will  not  relieve  against  a  judgment  at  law,  on 
the  groulid  of  its  being  contrary  to  equity,  unless  the  de^ 
fendant  below  was  ignorant  of  the  fact  in  question,  pending 
the  suit,  or  it  could  not  have  been  received  as  a  defence*  If 
a  party  will  suffer  judgment  to  pass  against  him  by  neglect, 
he  cannot  have  relief  here  for  a  matter  which  he  might  have 
availed  himself  of  at.  law.  {Lee  and  Uxor  v.  Bolc^f  2  Ch. 
Cos.  95.  fVUltams  v.  Lee,  3  AlL  223.  bcott  v.  ScoU, 
Mich.  1769.,  cited  in  1  HalPs  Law  Journal^  305.  Le 
Guen  v.  Govemeur  and  Kemble^  1  Johns.  Ca$.  436.) 
Lord  Hardwickt  says,  it  must  appear  that  the  defendant 
was  ignorant,  at  the  time  of  the  trial,  of  the  fact  which  renders 
the  verdict  at  law  contrary  to  equity  ;  and  even  then,  chan- 
cery will  not  relieve  where  the  defendant  submits  to  tty  it 
at  law  first,  when  he  might  by  a  bill  of  discovery  have  come 
at  the  fact,  by  the  plaintiif 's  answer,  before  trial  at  law. 

There  may  be  cases,  perhaps,  in  which  this  general  rale 
would  be  subject  to  some  modification,  but,  generally,  where 
a  party  has  neglected  his  means  of  defence  at  law,  eqoitf 
will  not  interfere;  and  the  present  case  has  certainly  so 
strong  an  appearance  of  neglect,  that  I  do  not  feel  warrant- 
ed to  allow  the  injunction. 

Motion  denied. 
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BoGART  against  Perry  and  others. 

The  4th  tection  of  the  statute  of  Uses,  (seas.  10.  cb.  87.  1  A*.  R.  L.  72.,) 
renderiog  lands  liable  to  execution  against  the  eestuy  que  tue^  or  ctttuy  que 
tnut,  applies  onlj  to  those  fraudulent  and  covenous  trusts,  in  which  the 
€e$iuy  que  ute,  or  tntst,  has  the  whole  real  beneficial  interest  in  the  land, 
and  the  trustee  the  mere  naked  and  formal  legal  title. 

A  judgment,  at  law,  is  not  a  lien  on  a  mere  equitable  interest  in  land  ;  and  the 
execution,  under  it,  will  not  pass  an  interest  which  a  court  of  law  cannot 
protect  and  enforce. 

A.  being  seized  of  land,  agreed  to  sell  and  convey  the  same  to  B.,yor  a  certain 
turn,  part  of  which  was  to  be  paid  down,  and  the  residue  in  three  annual  in- 
stalments ;  and  A.  was  to  execute  a  deed  to  B.,  on  his  paying  the  second 
instalment,  and  securing  the  residue  by  mortgage.  B.  paid  the  part 
down,  and  entered  into  possession,  but  neglected  to  pay  the  instalments ; 
and  more  than  two  years  after  they  had  become  due,  and  payable,  B. 
assigned  the  contract  to  S.,  who  took  possession  of  the  land,  and  made 
valuable  improvements  thereon  ;  and  S.,  without  performing  the  con- 
tract with  A*,  assigned  it,  and  all  his  interest,  to  P.,  with  knowledge,  how- 
ever, of  a  judgment  existing  against  S.,  before  such  assignment.  It  was 
held,  that  the  mere  right,  in  equity,  of  S.,  as  assignee  of  B.,  against  A.,  on 
the  contract  for  the  sale  of  the  land,  was  not  the  subject  of /ten,  or  judg- 
ment and  execution. 

\ 

JOHX  ATKIKSON,  being  seized  in  fee  of  lot  No.  98, 
in  Jumus^  9n  the  4th  of  Junt^  1804,  by  a  written  contract, 
agreed  to  sell  to  Lewis  Birdsall,  parts  of  the  lot,  or  296 
acres,  at  4  dollars  per  acre ;  400  dollars  of  the  purchase 
money  to  be  paid  down,  and  the  residue  in  three  annual 
payments  ;  and  a  deed  to  be  executed  and  delivered,  on 
payment  of  the  second  instalment,  with  a  mortgage  for  the 
residue  of  the  purchase  money.  Birdsall  paid  down  the 
400  dollars,  and,  on  the  30th  of  September j  1804,  paid  At" 
kinson  the  further  sum  of  1 72  dollars.  Birdsall  went  into 
immediate  possession  of  the  land,  under  the  contract ;  and, 
'soon  after  contracted  to  sell  200  acres  to  Asa  Smithy  {one 
of  the  defendants,)  who  agreed  to  pay  the  balance  due  on 
tjkt  contract  to  Atkinson^  and  took  possession  of  the  land 
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so  purchased,  and  erected  a  dwelling  hoase  thereon,  and  1814. 
mad^large  and  valuable  improvements*  Richard  Barison 
recovered  a  judgment  against  Smithy  in  the  supreme  court, 
for  450  dollars,  of  debt,  which  was  docketed  the  19th  of. 
October y  1808.  In  April j  JIfay,  or  June,  1809,  Smith 
contracted  to  sell  the  200  acres  to  Perry^  for  abeve  2,000 
dollars,  who  agreed  to  pay  off  the  balance  due  to  Atkinson^ 
and  to  pay  the  residue  to  Smith,  when  the  judgment  of 
Harisan^  and  any  other  judgments  binding  the  premises, 
were  paid  off;  and  gave  his  note  payable  accordingly. 

The  bill  charged,  that  Perry,  when  he  purchased  of 
Smithj  had  full  knowledge  of  HarisorCs  judgment.  Soon 
after  this  purchase,  and  before  the  28th  of  May,  1809, 
Birdiall  sold  to  Perry  his  contract  with  Atkinson,  and 
Perry  immediately  surrendered  it  up  to  Atkinson,  paid  him 
1,050  dollars,  the  balance  due,  and  took  a  conveyance,  in 
fee,  from  Atkinson,  for  the  296  acres;  the  legal  title  having 
remained  in  Atkinson  until  the  time  of  this  conveyance. 

On  the  25th  of  October,  1808,  a  test*  Ji.  fa.  was  issued^ 
on  the  judgment  of  Harison,  against  the  property  of  Smith, 
by  virtue  of  which,  Birdsall,  who  was  then  sheriff  of  the 
county  of  Seneca,  sold  the  200  acres  at  public  auction,  to 
the  plaintiff,  Bogart,  who  was  the  highest  bidder,  and  exe- 
cuted a  deed  to  him,  under  the  judgment  and  execution, 
Adied  August  1,  1809.  On  the  18th  o[  September,  1809, 
the  plaintiff  tendered  to  Perry  1,063  dollars  and  40  cents, 
in  full  of  the  money  paid  to  Atkinson,  and  demanded  a 
deed. 

On  the  9ih  of  May,  1811,  Perry  sold  to  John  Van  Tuyl, 
(one  of  the  defendants,)  the  whole  300  acres  for  5,000  dol- 
lars, who  paid  down  1,000  dollars,  the  residue  being  payable 
in  future  instalments.  The  bill  allied,  that  Van  Tuyl 
purchased  with  full  knowledge  of  all  the  preceding  facts. 
On  the  26th  of  July,  1811,  the  plaintiff  tendered  to  Van 
Tuyl  1,215  dollars,  and  demanded  a  deed  for  the  200  acres, 
which  was  refused. 
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BooAWr 
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PULftT. 


The  bill  was  taken, /^ro  confessoy  against  Sm»(A. 
Vitn  Tuyly  in  his  answer,  denied  all  knowledge  of  the 
facts  chajTged  in  the  plaintiff's  bill. 

Perry y  in  bis  answer,  admitted  most  of  the  facts  stated  in 
the  bill.  Readmitted  thatSmi^A,  on  or  aboattbe  Ist  of 
Aprilf  1809,  sold  to  him  the  200  acres,  &^.  and  that  he 
agreed  to  pay  the  balance  to  Atkinson ;  that  he  paid  65 
dollars  down  to  Smithy  and,  afterwards,  on  the  24th  of  May, 
gave  Smith  his  note,  bat  he  denied  that  it  was  intended  to 
provide^  against  Harison^s  judgment.  That  soon  after  he 
purchased  of  Smith,  he  purchased  the  contract  of  Birdsall, 
and  gave  it  up  to  Atkinson,  though,  when  he  purchased  of 
Smith  and  Birdsall,  the  contract  with  Atkinson  had  become 
forfeited  for  non-payment.  The  contract  was  surrendered 
to  Atkinson,  the  28th  of  May,  1809,  and  in  Jtdy  following, 
he  received  a  deed,  and  paid  the  balance  due  to  A.  He 
admitted  the  sale  on  Ji»  fa.  the  1st  of  August,  1809,  to 
the  plaintiff,  for  30  dollars,  and  the  tender  made  to  him  the 
1 8thof  £>e/>/em6er  following ;  but  he  denied  any  knowledge 
of //anson'f  judgment,  until  after  he  made  his  contract  with 
Smith,  and  had  entered  into  possession  of  the  200  acnes, 
and  had  paid  Smith  65  dollars. 

Birdsall  deposed,  that  in  1808  and  1809,  he  was  sheriff 
of  the  county,  and  had  frequent  conversations,  when  sheriff, 
with  Perry,  respecting  the  Ji.  fa.,  in  favour  of  Harison, 
against  Smith.  That  such  conversation  was  "  a  considera- 
ble time  previous  to  the  purchase,  made  by  Perry,  of  tiie 
200  acres  of  Smith,  and  that  Perry  often  conversed  with 
him,  before  the  purchase,  as  to  the  propriety  of  making  it." 

Another  witness  stated,  that  he  heard  Perry  say,  in  the 
early  part  of  May,  1809,  after  he  had  taken  possession  of 
the  land,  that  there  were  judgments  against  Smt^A,  which  he 
was  afraid  would  give  trouble.  The  note  given  by  Perry 
to  SmUh,  which  was  exhibited,  dated  the  24th  of  Mcuf, 
1809,  was  for  885  dollars,  to  be  paid  ^'  when  all  judgments 
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against  said  lot,  No.  98,  in  Junius  j  are  settled^rcspecting  tbe      1 814. 
said  300  acres,"  &c.  Bo«AaT 


JS.  Williams^  for  tbe  plaintifiT. 

Henrjfj  contra. 

The  Chancellor.     If  a  question  of  notice  was  mate- 
rial in  this  case,  I  should  have  no  hesitation  in  deciding  that 
Perry  J  when  be  took  an  assignment  of  Smithes  interest,  was 
chargeable,  not  only  with  constructive  notice  of  HarUonfs 
judgment,  by  means  of  tbe  docket  of  tbe  judgment,  but  with 
notice  in  fact.     It  does  not  appear  to  me,  however,  that  Per- 
ry is  to  be  affected  by  the  notice,  because  5mt7A  had  no 
interest  in  the  land  on  which  the  judgment  could  attach,  or 
the  execution  operate.      When  Perry  purchased,  neither 
Birdsall^  nor  his  assignee,  had  performed  the  contract  with 
Atkinson.     There  had  been  not  only  a  default  in  paying  the 
instalments,  but  nearly  two  years  had  elapsed  after  the  last 
instalment  had  been  due ;  no  reason  appears  in  the  case 
for  this  gross  default ;  and  if  Atkinson  had  insisted  on  the 
failure,  it  is  not  certain  that  Birdsallj  or  his  assignee,  would 
have  been  entitled  to  a  specific  performance  of  the  contract. 
But  the  mere  right  in  equity,  that  5mt7A,  as  assignee  otBird- 
sally  might  have  had  against  Atkinson^  under  the  contract, 
was  not  the  subject  of  the  judgment  and  execution,  as  "  reial 
estate.''     No  case  has  gone  that  length,  and  though  an  equity 
•  of  redemption  has  been  held  liable  to  a  sale  on  a/./a.,  (  fVa- 
itrs  V.  Stetoartj   1  Caines^  Cases  in  Error,  47.,)  yet  that 
was  in  a  case  in  which  the  mortgagor  was  still  in  possession, 
and  before  any  foreclosure  of  the  mortgage,  and  on  grounds 
peculiar  to  the  case  of  a  mortgage,  in  which  the  mortgagor  is 
regarded,  at  law,  as  well  as  in  equity,  as  the  real  owner  of  the 
land.     It  is  on  the  same  principle,  that  the  interest  of  the 
mortgagee,  before  possession  taken  on  foreclosure,  is  not  sub- 
ject to  sale  on  execution.     (Jackson  ▼,   Willard^  4  Johns, 


PsRav. 


56  CASES  IN  CHANCERY. 

1814.  Rep.  41.)  The  provision  in  our  statute  of  uses,  (1  A*.  /Z.  L. 
74.,)  rendering  lands  liable  to  execution  against  the  ceaiwf 
que  trust,  has  no  application  here ;  for  that  provision  was 
.  taken  from  a  branch  of  the  English  statute  of  frauds,  and  it 
relates  only  to  those  fraudulent  and  covenous  trusts,  in  which 
the  cestuy  que  use  has  the  whole  real  beneficial  interest,  and 
the  trustee  onlj  the  naked  formal  legal  title.  The  statute, 
accordingly,  provides,  that,  on  such  sales,  the  land  shall  be 
held  and  enjoyed,  ^'  freed  and  dischai^ed  of  all  encum- 
brances of  the  trustee ;''  which  provision  shows,  that  the 
statute  cannot  apply  to  this  case.  If  the  contract  had  been 
fulfilled,  so  as  that  Smith  had  been  entitled  to  a  deed, 
when  the  judgment  was  obtained,  and  the  sale  made  to  Per- 
rtf,  the  statute  might  have  applied,  and  there  would  have 
been  reason  and  fitness  in  the  application* 

But,uponthe  facts  in  this  case,I  cannot  perceive  any  interest 
in  Smith  which  could  be  sold  under  the  execution.  Perry 
purchased  only  an  equitable  chose  in  action,  and  if,  from  the 
circumstance  of  part  payment  by  Birdsall,  and  of  SmitVs 
possession  and  improvements,  under  the  implied  assent  of  Jlt- 
kinson,  a  specific  performance  might  have  been  enforced ;  y^et 
above  half  of  the  purchase  money  was  unpaid,  and  the  equi* 
table  interest  of  Smith,  in  the  land,  at  the  time  of  the  judg- 
ment, could  not  have  exceeded  the  proportion  between  the 
amount  of  the  original  consideration,  and  the  sum  actually 
paid,  which  was  less  than  half  of  the  purchase  money. 

But  judgments  and  executions  at  law  were  not  intended  by 
the  statute  to  reach,  nor  have  they  been  considered  in  prac- 
tice as  touching,  such  complicated  and  delicate  interests. 
There  is  no  more  objection  to  this  exemption  than  to  that  of 
ckoses  in  action,  in  general,  and  it  is  well  known  that  they 
are  not  the  subject  of  sale  on  execution.  There  must  be 
either  a  real  estate,  or  an  interest  known  and  recognised  at  law, 
or  an  equitable  title  within  the  purview  of  the  provision  in  the 
statute  of  uses,  to  which  I  have  alluded,  or  an  execution  at 
law  will  not  reach  it.     A  judgment  at  law  is  not  a  lien  on  a 
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mere  eqaitable  interest  in  land,  and  the  execution  under  it       1814. 
will  not  pass  an  interest  which  a  court  of  law  cannot  protect 
and  enforce. 

I  am,  accordingly,  of  opinion,  that  the  plaintiff  has  not  en- 
titled himself  to  call  the  defendant,  Perry,  to  account  for  the 
amount  of  his  sale  to  Van  Tuyl^  and  that  the  bill  ought  to  be 
dismissed  with  costs. 

Bill  dismissed* 


YsarLASK 

T. 
CAUIfli. 


Vkkplank  and  others  against  Cainbs  avd  his  wif«.     '^vne  istin 

A  demurrer  to  a  bill  in  equity  must  be  founded  on  tome  dry  point  of  law, 

which  goes  to  the  absolute  denial  of  the  relief  sought. 
If  the  demurrer  is  bad  in  part,  it  is  bad  in  Mo. 
The  appointing  a  reeewer  rests  in  the  sound  discretion  of  the  court ;  and 

forms  no  ground  for  a  demurrer  to  a  bill  praying  for  the  appointment. 

THE  bill  stated,  that  Gulian  Verplank  was  seized,  at  the 
time  of  his  death,  of  real  estate  in  the  counties  of  Delaware^ 
Sullivan,  and  Dutchess}  that,  on  the  16th  of  October,  1792, 
F»  made  a  will,  devising  all  his  real  and  personal  estate  to 
his  wife,  (now  the  wife  of  Caines,)  for  life,  and  after  her 
death,  to  such  of  his  children  as  should  be  then  living;  and 
appointed  his  wife  executrix,  and  John  Johnston,  and  Fran- 
cis IJ^ton,  executors  of  his  will,  with  power  to  them,  or  any 
two  of  them,  to  sell  any  part  of  the  said  real  estate  which  they 
might  think  proper.  The  testator  died  in  J^ovember,  1799, 
ieavii^  his  children,  the  plaintiffs,  his  heirs  and  devisees,  in 
remainder,  of  his  real  and  personal  estate.  In  pursuance  of 
the  power  in  the  will,  John  Johnston,  one  of  the  executon, 
and  the  executrix,  sold  parts  of  the  real  estate,  and  took 
bonds  and  mortgages  for  the  security  of  the  purchase  money. 

In  May,  1802,  the  executrix  intermarried  with  the  defend- 
ant, Caifus ;  and,  in  consequence  of  which,  some  of  the 

Vol.  I.  H 
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16(4.      bonds  and  mortgigeB  cum  into  his  poaaesiioii,  or  under  his 


control ;  and  he  had  received  some  of  the  principal  ationejs 
V.         doe  thereon,  for  which  he  had  refased  to  give  anj  account 


(Unas. 


to  the  plaintiflk 

The  fail]  prayed  for  a  discoveiy  of  the  payments  made  bj 
the  purchasers,  the  amount  of  them,  and  when  made,  distin- 
guishing what  had  been  received  for  interest,  and  what  for 
principal ;  and  that  all  the  said  bonds  and  mor^ges  might 
be  assigned  to  John  Johnston,  with  power  to  receive  the 
moneys,  and  to  pay  the  interest  thereon,  annually,  to  the  de- 
fendants, daring  the  life  of  the  wife,  or  that  some  other  fit 
person  be  appointed  receiver  of  the  moneys,  &c. 

The  defendants  drnvumtd  to  so  much  of  the  bill  as  sought 
a  discovery  of  the  sums  received  by  the  defendants  for  in- 
terest, and  to  that  part  which  prayed  for  the  appointment  of 
a  receiver^  be, 

Pendleton,  for  the  plaintiffs.  (2  Atk.  387.  389.  3  Ves. 
jun.  253.) 

Cbme5,  contra.  (9  Johm.  Rep.  $1 1 .  MU/ori^ePl.  ]0S« 
I3S.     Cooper^s  Ef.  PL  166.     2  f'es.  247.) 

Thb  CHAitcE&Loii.  The  defendants  are  not  bound  to 
account  for,  or,  perhaps,  to  disclose  the  amount  ol  in- 
terest which  has  been  received  by  them,  as  the  plaintiffs 
have  no  right  to  the  same.  The  interest  belongs  exchisively 
to  Ae  defendants,  under  the  will  of  the  former  husband  of 
Cornelia  Comes,  aad  is  a  substitute  for  the  rents  and  profits 
of  the  lands  sold.  But  the  defendants  admit,  in  their  answer, 
that  tbey  have  received  part  of  the  principal  due  on  the  sales 
of  the  real  estate  of  the  testator,  and  for  this  they  are  ac- 
ooMtaUe  'j  and  it  may  form  ground  for  the  interference  of 
the  court  in  appointing  a  receiver. '  The  exercise  of  this 
powernrast  depend  upon  sound  discretion,  and  in  a  case  in 
which  it  most  appear  fit  and  reasonable,  that  some  indifldrent 
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person,  under  approved  security,  should  receive  and  distri-  igi4. 
bute  the  issues  and  profits,  for  the  greater  safety  of  all  the  v^^^V^^i^ 
parties  concerned.  Such  a  question  is  not  ripe  for  decision  t. 
until  the  hearing,  and  it  cannot  be  the  ground  of  a  demurrer,  at  ^*'***V 
least,  upon  the  facts  chaiged  in  this  bill.  A  demurrer,  as 
Lford  Loughborough  observed,  in  the  case  of  Brooke  v. 
HewUt,  (3  Fes.  jun.  253.,)  must  be  founded  upon  some 
certam  and  absolute  proposition,  destructive  to  the  relief 
sottgl&t  .for.  It  must  be  founded  upon  some  dry  point  of  law, 
and  not  on  circumstances  in  which  a  minute  variation  may 
incline  the  court  either  to  grant,  or  modify,  or  refuse,  the  ap- 
plication.  The  demurrer  is,  as  to  this  object,  clearly  bad  $ 
and  the  rule  seems  to  be  settled,  that  a  demurrer  is  not  like  a 
plea,  which  can  be  allowed  in  part :  it  cannot  be  separated ; 
and  if  bad  in  part,  it  is  void  in  Mo.  {Earl  of  Si^oik  v. 
Green^  1  jStk.  449.  Huggim  v.  York  Buildings,  2  Aik. 
44.  Dormer  v.  Fortesque,  2  Aik,  382.  Baker  v.  PrU^ 
chard,  2  Aik.  S89.  Baker  v.  MMiMh,  11  Vee.ym.  70.) 
Lord  Eldon  sajs,  that  where  a  demurrer  is  to  be  over« 
ruled  for  generality,  it  depends  upon  the  leave  of  the  court, 
whether  the  defendant  shall  put  in  another  demurrer  oiore 
limited  ;  or,  perhaps,  the  defendant,  during  the  pendency  of 
the  alignment,  may  apply  for  leave  to  amend,when  the  demor- 
rer  applies  to  part  of  the  bill  only.  Under  these  e^laoa^ 
tionf .  be  admits  and  enforces  the  general  nile. 

DeoMtrrer  overruled. 
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1814. 


Jmu  20th.  Gkben  and  others  against  Winter. 

Wbere  a  iruitee  was  restrained,  by  injunction,  from  interfering  with  the  trust 
estate,  and  a  receiver  appointed  by  the  court,  and  it  became  necessary  to 
bring  suits  at  law,  to  recover  the  possession  of  lands,  and  collect  moneys  be- 
longing to  the  trust  estate  ;  the  court,  on  application  of  the  ecMtvjf  que  tnuit 
ordered  the  receiver  to  bring  the  suiu  in  the  name  of  the  trustee,  on  giving 
security  to  indemnify  the  trustee,  on  account  of  such  suits;  and  that  the 
receiver  should  hold  the  possession  of  the  lands  recovered,  and  moneys  re- 
ceived by  him,  subject  to  the  further  order  of  the  court. 

THE  petition,  in  this  case,  stated,  that  the  defendant, 
in  1809,  contracted  to  sell  to  Jacob  Mutter  50  acres  in  lot 
No.  45,  in  Cosby* 8  manor,  (held  by  defendant  in  trust  for 
plaintiffs;  see  S.  C«,  ante,  p.  26 — 44.,)  for  750  dollars,  with 
interest,  payable  in  seven  annual  instalments,  the  whole  of 
which,  with  the  interest,  except  for  one  year,  remained  un- 
paid ;  that  6.  W,  Murray  was  appointed,  by  this  court,  a 
reenter  of  all  moneys  due  to  the  trust  estate,  in  trust  for  the 
plailitiffs.  Multer  was  wholly  unable  to  perform  his  con- 
tract, and  had  assigned  it  to  one  flnster,  who  was  able, 
but  refused  to  pay  :  that  an  injunction  was  issued,  in  Janvr 
ary,  1813,  prohibiting  the  defendant  from  interfering  with 
the  trust  estate,  or  receiving  any  moneys  thereon,  of  which 
personal  notice  was  given  to  Fins  ter,  and  public  notice 
thereof  given  in  the  Utica  Gazette  ;  that  there  is  no  way  of 
enforcing  the  payment  of  the  money  due  on  the  contract, 
but  by  an  action  of  ejectment ;  that  the  declaration  of  trust, 
executed  by  the  defendant,  provided,  that  if  he  should  be- 
eome  incapable  of  executing  the  trust,  the  same  should  be 
vested  in  Richard  Piatt  or  his  assigns  ;  that  the  defendant 
is  now  confined  on  execution,  and  Piatt  has  assigned  over 
the  trust  to  George  W.  Murray ;  that  many  parts  of  the 
h:u8t  estate  are  in  possession  of  mere  occupants,  and  advene 
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claimants ;  and  some  of  the  tenants  of  the  defendant  hold       1814. 
over.  ^"^S^ 

The  plaintiffs  prayed  that  Murray  might  be  authorized  to    ^^ 
commence  actions  of  ejectment  on  the  title  of  the  defendant, . 


Wn«ML 


as  trustee,  to  recover  the  trust  estate,  in  the  cases  mention- 
ed, and  to  recover  the  lot  sold  to  Multerj  unless  he,  or 
thoseclaiming  under  him,  should,  within  a  limited  time,  pay 
the  amount  due  on  the  contract,  and  give  a  mortgage  for  the 
residue ;  and  that,  on  such  payment,  Murray  should  be 
authorized  to  give  a  deed. 

Pendleton^  for  the  piaintifis. 

Harison  and  Baldwin^  contra. 

The  Chancellor.  Some  person  ought  to  be  authorized 
to  act  in  this  case,  for  the  security  and  benefit  of  the  trust. 
The  defendant  cannot  act ;  for  if  the  trust  has  not  passed 
into  the  hands  of  Murray,  yet  the  injunction  restrains  the 
defendant  from  acting ;  and  the  special  order  of  the  court 
seems  requisite,  to  authorize  Murray,  in  the  character  of 
receiver,  to  institute  actions  of  ejectment.  (3  Bro.  C.  C  88, 
1  Veseyjjutk.  164.) 

No  injury  can  arise  to  the  defendant  in  granting  the  appli- 
cation,  since  Murray  will  be  required  to  give  security  to 
indemnify  the  defendant,  on  account  of  any  suit  which  he 
may  institute  in  his  name  ;  for  that  is  the  course  in  such 
cases;  {^Aik.  213.;)  and  he  will  have  the  possession  of 
the  lands  to  be  recovered,  as  well  as  the  moneys  he  may 
receive,  in  the  case  of  MulUr,  subject  to  the  further  order 
of  the  court.    On  these  terms,  the  motion  is  granted. 

Motion  granted.' 


SVBBmV 
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RoBCRT  Stsrrt  and  Louisa  Ann,  his  wife,  against 
Arden  and  others. 

Eliza  B.  Servant,  survivor ,  &c.  against  Arden  and 
others. 

In  two  causes  ■gainst  the  same  defendant,  depending  on  the  same  fisctSy 
the  plaintiffs  were  respectively  witnesses  for  each  other  ;  and  after  pub- 
lication had  passed,  and  the  causes  had  been  set  down  for  a  hearing,  tha 
defendant  filed  eroMS  bills  for  discovery,  on  the  ground  that  the  witnesses 
had  not  fully  and  satisfactorily  answered  one  of  the  cross  interrogatories* 
A  motion  made  to  put  off  the  hearing  of  the  causes,  until  answers  were  put 
in  to  the  cross  bills^  was  refused,  it  being  too  late  for  such  an  application, 
and  the  answers  not  appearing  to  be  evasive. 

ft  seems  that  a  cross  bill  must  be  filed  before  publication  is  passed  in  the  first 
cause. 

BILLS  were  tiled  for  an  account  of  rents  and  profits,  &c. 
of  two  lots  of  land,  conveyed  by  James  Arden,  the  defend- 
ant, to  De  Wilt  Clinton  and  others,  in  trust j  for  the  plain- 
tiffs,  Louisa  Jlnn^  and  ElizOj  who  are  the  daughters  of 
the  defendant,  Arden,  by  deeds  delivered  to  them,  the 
25th  of  December,  1805,  and,  afterwards,  in  1807,  re- 
delivered by  them  to  their  father,  and  in  1809,  deposited^ 
by  him,  with  Clinton.  Louisa  Ann  married  with  the  plaintiff, 
Sterry^  in  December,  1809.  The  defendant,  jfriZ^  then 
sold  the  lot  to  Philip  Verplank, 

Rules  for  publication  were  passed  in  the  cause,  about  the 
1st  of  JUby  last  -,  and  the  cause  was  set  down  for  hearing,  on 
due  notice,  at  the  last  May  term,  and  continued  over  to  this 
day. 

Cross  bills  were  filed  by  the  defendant,  Arden,  on  the 
9th  of  June  instant,  stating  the  circumstances  under  which 
the  deeds  in  controversy  were  made  and  delivered;  and  that 
the  plaintiff,  Louisa  Ann^  and  her  sister  Eliza,  who  was  a 
plaintiff  in  another  bill,  in  this  court,  on  a  similar  deed,  were 
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witnesses  for  each  others ;  and  that  the  plaintifif^  LouiM  Ann^      1814* 
had  evaded  the  question  put  to  her  on  the  first  cross  interro*  ^"^m^^ 
gatorj,  and  had  not  given  a  satisfactorj  answer  to  the  same ;      ^_y. 
and,  in  order  to  obtain  a  fuller  discoverj  on  that  point,  the . 
cross  bill  was  filed. 

Tbe  first  cross  interrogatory  was :  "  Have  joo  ever  beard 
the  defendant,  in  the  presence  of  the  plaintiff,  ahout  the 
time  of  signing  tbe  deed,  or  at  any  other  time,  and  when, 
declare  that  the  property  was  intended  for  the  use  of  the 
plaintiff,  after  the  death  of  the  defendant,  and  not  bdore ; 
and  that  he  was  to  take  the  rents  and  profits  during  his  Kfe, 
or  words  in  substance  thereto ;  and  that,  in  case  she  married 
without  his  consent,  the  deed  was  to  be  void  ?" 

Hanson  and  EmmeHj  for  tbe  defendants,  now  moved  to 
postpone  the  hearing  of  the  causes,  until  answers  were  put 
in  to  the  cross  bills.     They  cited  Cooper^ s  Bq%i*  PL  85. 

Riggs  and  Chiffin^  contra.  They  cited  WyaWs  Pr. 
Reg.  60.  86. 

The  Chancellor.  This  is  an  application  to  tbe  discre- 
tion of  tbe  court,  like  tbe  application  to  2put  off  a  trial  at 
law ;  and  if  I  could  perceive  any  thing  like  evasion  in  the 
deposition  alluded  to,  I  should  feel  strongly  inclined  to  grant 
the  motion  ;  and,  especially,  considering  that  the  plainltIA, 
in  tbe  two  suits,  arc  witnesses  for  each  other,  and  have  simi- 
lar interests,  dependii^  upon  the  same  poi  nt,  in  litigation.  But 
I  do  not  discover  any  just  groiind  for  the  charge  of  inten- 
tional evasion,  in  the  answer  to  the  first  cross  interrogatory^ 
The  interrogatory  was  quite  general,  and  not  pointed  to  any 
particular  conversation  or  declaration  of  the  defendant,  as  to 
the  limitation  of  the  deed.  The  answer  of  one  of  the  plain- 
tiffi,  EHza  B.  Servant^  states  a  conversation  and  declara- 
tions of  the  defendant,  on  the  matter  rn  question,  and  the 
time  when,  and  declares,  t^kt  was  all  she  remembered  rtla- 
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1814«  live  to  the  nuUters  inquired  of  in  that  interrogator]/^  and 
^^HJI^  that  further  thereto  she  could  not  depose.  The  other  plain- 
v>  tiff,  Louisa  Ann  Sierrtfj  states,  that  the  Jirst  time  she  ever 
^  had  any  idea  that  the  conveyance  of  the  property^  in  the  in- 
tention of  her  father,  was  accompanied  zoith  any  condition, 
or  restriction,  was  in  January,  1 809,  on  the  delivery  of  the 
deed  to  Mr.  Clinton;  and  she  details  what  declarations  of  the 
defendant  were  then  made ;  and  adds,  that  further  to  that 
interrogatory  she  could  not  depose. 

The  omission  to  add  a  more  particular  and  pointed  nega- 
tive of  any  further  knowledge  on  the  subject,  so  as  to  meet 
the  very  words  of  the  question,  was  probably  the  act  of  the 
examiner^  since  the  39th  rule  of  the  court,  as  published  in 
June,  1809,  directs  the  examiner,  after  taking  the  deposition 
to  what  the  witness  can  depose,  to  add  one  general  clause, 
indicating  that  to  the  remainder  of  the  interrogatory  the 
witness  cannot  depose. 

If  the  answers  to  the  interrogatory  have  not  the  appear- 
ance of  evasion,  it  is  not  a  sufficient  cause  for  granting  the 
motion,  that  the  answers  are  not  quite  satisfactory,  and  that 
a  more  direct  and  particular  denial  of  any  recollection  or 
knowledge  of  other  and  further  declarations  of  the  party, 
might  be  desirable*  The  party  should  have  been  more 
vigilant  in  seeking  relief,  and  not  have  waited  several  weeks 
after  publication,  and  after  the  causes  have  been  set  down 
for  hearing.  It  is  believed  that  there  is  no  instance  in  which, 
after  so  late  a  period  of  a  cause,  it  has  been  permitted  to  be 
suspended  by  a  cross  bill.  It  is  said  to  be  an  invariable  rule, 
that  a  cross  bill  must  be  brought  before  publication  is  passed 
in  the  first  cause.  The  defendant  might  have  sought  a  disco- 
very from  the  plaintiffs,  by  a  cross  bill,  in  the  commencement 
of  the  suits ;  but  he  elected  to  examine  them  as  witneses  in 
their  respective  suits,  as  against  each  other,  and  he  was  pro- 
bably correct  in  supposing  that  what  they  deposed,  as  wit- 
nesses, might  be  adduced  as  testimony  against  them  in  their 
own  causes.    But  after  a  party  has  examined  a  witness,  in 
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the  r^ular  course,  there  must  be  soHiethiQg  special  to  justify     1814. 
are-examiiiatioQofthatwitiiessiaiidthoudifiiedaneertobe  ):^''^^^^ 
apprehended  from  such  a  practice  may  not  applj  here,  yet  ens.CHcrKCH 
it  would  be  unreasonable  to  grant  this  double  examination,  in     jawmb. 

tfiis  case,  without  someyery  strong  grounds  ;  for  it  necessa- 

rily  leads  to  much  delay  and  expense,  and  would  be  incon* 
▼anient  as  a  precedent. 

Motion,  in  each  case,  denied. 


*i/^* 


The  Trustees  of  the  Mxthodist  Episcopal  Church,  in  JuneiSib, 
J^ea-York,  and    the   Children  of  T.   Brown,  against 
JoHir  D.  Jaques  and  •thees. 

If  a  defeiMlRDt  tubmitt  to  aniwer  a  bill  of  discorery,  ftc.  he  mutt  aatwei  fully, 
except  in  ceruin  caiety  as  when  the  discovery  may  tend  to  crimioate  him, 
or  where  he  is  a  purchaser  for  a  valuable  consideration. 

If  the  defendant  rests  himself  on  a  fact,  as  an  objection  to  a  further  discovery, 
it  ought  to  be  such  a  fact  as,  if  true,  would,  at  ones,  be  a  clear,  decided,  and 
inevitable  bar  to  the  plaintiff's  demand. 

A  defoodant  is  bound,  in  his  answer,  to  admit,  or  deny,  all  the  facts  stated  in 
the  bill,  with  all  their  material  circumstances,  without  any  special  inter- 
rogatories in  the  bill  for  that  purpose. 

The  general  interrogatory,  or  requisition,  in  the  bill :  **  that  the  defendant 
may  iuil  answer  make,  to  all  and  singular  the  premises,  fully  and  partien* 
larly,  as  though  the  same  were  repeated,  and  he  specially  interrogated, 
paragraph  by  paragraph,  with  sums,  dates,  and  all  attending  circumstances 
and  incidental  transactions, **  is  sufficient  to  entitle  the  plaintiff  to  a  full 
dtieloeure  of  the  whole  subject  matter  of  the  bill,  equally  as  if  he  had  spe- 
cially Interrogated  the  defendant  to  every  lact  stated  in  the  bill. 

Where  a  woman,  before  her  marriage,  executed  a  deed,  to  which  her  intend- 
ed husband  was  a  party,  by  which  she  conveyed  all  her  estate,  real  and 
personal,  to  C,  in  /nit/,  to  her  use,ontil  her  marriage,  and  then  to  such  per- 
sons and  OSes  as  she,  with  the  consent  of  her  intended  husband,  should  ap- 
point by  deed,  or  by  her  last  will,  without  his  consent,  and  the  wife  retained 
the  deed  during  life,  and  executed  a  deed  to  her  husband's  brother,  and, 
also,  made  a  will,  disposing  of  her  estate,  ftc.  t7  seems,  that  this  deed, 

Vol.  I.  I 
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1814.  tkoiigh  it  sig|tnotteto8«liyv«IU»  oil  •eooiintortoM  technical  obJtclioB 

V^^V^^/      to  iu  duo  dolWoffy,  would  b»  food  e? idoMO  of  tbo  a^rooaiont,  and  bindios 

Y.  The  costs  on  ezceptiooi,  like  costs  in  all  other  cases  in  chancery,  are  subject 

Jamtbi.  to  the  discretion  of  the  conrt.  Bat  the  general  rule  is,  that  if  the  delbndaot 

**'"'"*^"'"~*     submits  to  the  exeeption,  the  ptaintUMias  his  ooste ;  and  if  they  be  referred 

to  a  master,  the  plaintiff  shall  have  costs  on  the  exceptions  allowed,  and 

the  defendant  his  costs  on  the  exceptions  disallowed|   and  the  balance 

struck  is  to  be  paid. 

THE  bill  stated,  among  other  things,  that  Mary  Jaques, 
deceased,  late  the  wife  of  /•  D.  Jctques^  defendant,  was, 
while  the  widow  of  William  Alexander^  her  former  hasband, 
seised  of  real  and  personal  estate  to  the  amount  of  50,000 
dollars,  derived,  principally,  from  the  will  of  her  former 
husband  ;  that  before  her  marriage  with  the  defendant,  and 
in  contemplation  thereof,  an  indenture  was  entered  into  be- 
tween her  and  the  defendant,  and  Henry  Cruger^  on  the 
25th  of  September  J  1805,  by  which  she  conveyed  all  her 
estate,  real  and  personali  to  Cn^er,  in  trust,  for  her  use, 
until  her  marriage  with  the  defendant,  Jaquesy  and  then  to 
such  persons  and  uses,  as  she,  with  the  consent  of  the  de- 
fendant, should  appoint,  by  deed,  or  by  her  will,  without  his 
consent ;  and  if  no  such  uses  should  be  declared,  then  to 
Crugerj  during  her  life,  in  trust ;  that  she  should  receive  the 
rents,  profits,  &c.  and  to  lease  the  lands,  &c.  and  not  to  be 
subject  to  the  debts  or  control  of  her  husband  ;  that  she  and 
the  defendant  married,  and  she,  afterwards,  died ;  that,  during 
the  marriage,  the  defendant  acquired  the  confidence  of  his 
wife,  and  assumed  considerable  agency  in  managing  her  es- 
tate, both  real  and  personal,  collecting  debts  and  rests, 
loaning  moneys  on  bonds  and  securities,  &c.  And  he  ap- 
propriated moneys  beloi^ng  to  her,  and  took  securities  in 
hi«  own  name^&c. ;  and  invested  moneys  in  real  estate,  and 
took  the  titles  in  his  own  name«  That  she  held  a  bond  and 
mortgage  of  Christian  Heyl^  for  8,000  dollars ;  that  the 
mortgiged  premises  were  sold,  under  the  mortgage,  and 
purchased  by  the  defendant,  and  a  title  taken  in  his  own 
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Dame,  and  Qie  monejr  doe  cm  tbe  nottgnge  alloiMd  to  Um      I814. 
in  payment:  and  he  claimed  ft  ri^  to  ihepremiae»,wbicb  he  MKTHoom 
had  improved  with  otiier  moneys  of  his  wife.  That  among  the  CruuCavacs 
notes  and  secnrities,  tdcen  by  bias  to  his  own  use,  was  a  note     jAavasi 
of  nomas  Duggin,  for  500  doUan,  and,a  note  of  J.  flof.  ' 

den,  for  500  doUais,  ftc. 

That,  a  short  time  before  her  death,  Mrs.  Jaquet^  in  part 
execotionof  the  power,  on  the  13th  of  S^lem&er,  181 3,  con* 
veyed,  with  the  consent  of  her  husband,  certain  real  estate  to 
his  brother,  Robert  Jaquuj  in  tmst,  to  sell  the  same  after  her 
death,  to  ^ve  one  third  of  the  proceeds  to  the  Methodiit 
Episcopal  Ckunhy  of  Jfem-Yorkj  (plaintiffi,)  one  third  to 
the  children  of  Thomas  Brown,  and  flie  other  third  to  her 
husband. 

OntheSlstof&^lemier,  1813,  Mrs.  /a^ues  made  her  will, 
and  gave  legacies  to  the  children  of  I%omas  Brown^  and 
others ;  and  of  the  residue  of  her  personal  estate,  she  gave  one 
third  to  the  said  cAurcA,  one  third  to  ttie  childr»i  of  Brown, 
and  one  third  to  her  husband ;  and  made  a  similar  disposition 
of  her  real  estate.  Her  husband,  J.  D.  Jaques,  was  one  of  the 
executors,  and  hia  two  co-executors  are  plcdntifis.  All  tfie 
executors  proved  the  will*  Allthespecific  legacies  were  paid. 
The  personal  estate  of  which  Mrs«  Jaquts  died  possessed,  was 
alleged  to  consist  of  moneys,  and  secniitics  for  moneys,  out- 
standing  debts,  horses,  carriages,  and  slaves.  The  defendant, 
her  husband,  resided  in  the  house  where  the  testatrix  died, 
and  became  possessed  of  her  papers,  securities,  money,  &c. 
and  refused  to  eihibit  the  same  to  his  co-executors,  so  as  to 
enable  them  to  take  an  inventory ;  setting  up  a  claim  of 
13,000  dollars  against  the  estate,  for  maintaining  her,  her 
horses,  &c. ;  on  which  account,  the  co-executors,  plaintiffii, 
illege,  they  have  not  been  able  to  make  an  inventory,  Itc* 
Theyqpecifically  charge,  that  certain  large  outstanding  debts 
and  securities,  due  to  the  testatrix,  were  in  the  possession  of 
the  defendant,  of  iriikch  he  would  give  no  account ;  and  that 
he  now  lives  on  the  estate  and  income  of  his  late  wife ;  and 
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1814.      has  frauduIeDtlj  collected  debts  due  to  her,  &c.    And  that 


Robert  Jagtus  will  not  me  any  account  of  the  real  estate 
Epii.Chvrch  so  conveyed  to  him,  or  of  the  issues  and  profits  thereof,  &c. 
JaJvks.        ^^  ^^^  <A^  <»^  ^^  ^6  defendants  may  foil  answer  make, 

—  to  all  and  singular  the  premises,  fully  and  particalarly,  as 

though  the  same  were  repeated,  and  they  specially  interro- 
gated, paragraph  by  paragraph,  with  sums,  dates,  and  all  at- 
teoding  circumstances,  and  incidental  transactions ;  and  that 
the  defendant,  J.  D.  Jaques^  may  exhibit  the  residuary  per- 
sonal estate,  in  his  possession,  power,  orknowledge,  and  ac- 
count for  what  he  has  received  during,  or  since  the  cover- 
ture, and  specify  what  real  estate  she  has  purchased,"  &c. 
&c. ;  the  plaintifis  prayed,  &c. ;  and  that  a  receiver  be  ap- 
pointed. Sic. 

To  the  bill,  the  substance  of  which  is  above  stated,  the 
defendants  put  in  their  joint  and  several  answer^  to  which 
fourteen  excq)tions  were  taken  by  the  plaintiffs*  The  fol- 
lowing are  those  parts  of  the  answer  which  were  particularly 
excepted  to,  as  being  imperfect  and  insufficient,  and  as  not 
containii^  that  full,  precise,  and  particular  disclosure,  which 
it  was  the  object  of  the  bill  to  obtain,  viz. 

1.  The  defendants  admitted,  that  Jihry  Jaquet^  before, 
and  at  the  time  of  her  intermarriage  with  John  D.  Jaques, 
was  seised  and  possessed  of  certain  real  estates,  which  they 
particularize ;  and  they,  also,  admitted,  that  the  said  Mary 

•  Jaqtus^  before,  and  at  the  time  of  her  said  intermarriage, 

was,  also,  possessed  of,  or  well  entitled  to,  some  personal  es- 
tate, consisting  of  slaves,  household  furniture,  horses,  car- 
riages, moneys,  securities  for  moneys,  and  choses  in  action, 
but  that  they  did  not  know,  or  believe,  that  the  said  person- 
al estate  was  of  a  lai^  amount  or  value,  or  that  the  whole 
of  the  real  and  personal  estate  was  of  the  value  of  50,000 
dollars,  and  upwards,  though  they  admit  it  was  of  considera- 
ble value. 

2.  John  D.  Jaques  admitted,  that  he  did,  during  his  co- 
habitation with  the  said  Mary^  but  at  her  request,  and  with  her 
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entire  approbation,  assume  and  exercise  a  considerable  agen-      1 8 1 4. 
cy  in  the  management  of  her  money  transactions,  and  other  ^Ji^^!^^^^^ 
property  and  effects,  real  and  personal,  and,  particularly,  in  Efi8.Chvbch 
collecting  rents  and  outstandii^  debts  due  to  the  said  JIfary,     Jamem. 

and  in  receiying  the  interest  and  principal  of  the  debts  due "^ 

to  her,  and  loaning  out  the  money  of  the  said  Mity,  but 
not  on  bonds  and  mortgages ;  that  he  did  not  recollect,  or 
belieTe,  that  any  part  of  the  said  business  was  done  by 
him  in  the  name  of  the  said  Maty  ;  that  he  kept,  and  fur- 
nished to  her,  some  accounts  and  memorandums  of  the  said 
transactions,  and  occasionally  gave  her  explanations  of 
them,  as  &r  as  the  same  were  required,  or  deemed  necessa- 
ry, by  her. 

3.  The  defendant  also  admitted,  that  the  said  Mary  held 
a  bond  from  one  Christian  Het/ij  of  the  city  of  J^ew-York, 
bearing  date  the  first  day  of  Jti/y,  1803,  conditioned  to  pay 
3,430  dollars,  with  a  mortgage  to  secure  the  same,  on  three 
lots  and  houses,  in  the  city  of  ^«t»- Fori,  two  in  Warren- 
street^  and  one  in  Murray-street*  That  the  interest  of  the 
said  Christian  tieyl,  in  the  lot  in  Murray-streety  consisted 
in  a  claim  of  a  right  to  an  unexpired 'lease  on  the  said  lot, 
under  some  agreement  with  an  assignee  of  the  said  lease ;  and 
that  he  also  claimed  a  leasehold  interest  in  one  of  the  lets  in 
fVarren'Streetj  and  the  fee  simple  in  the  other  lot,  subject, 
however,  to  certain  prior  encumbrances,  made  by  Hey  I,  upon 
the  lot  in  Wdrren-streetj  claimed  in  fee-simple. 

4*  That  the  said  Mary  held  another  bond  of  Heyl^ 
dated  on  or  about  the  1st  of  Jti/y,  1806,  conditioned 
to  pay  2|773  dollars  and  75  cents,  upon  which  bond  a  judg- 
ment  had  been  entered.  That  before  ^ny  proceedings 
against  Heyl^  the  said  prior  encumbrances  had  been  duly 
assigned  to  the  defendant,  John  D.  Jaques  ;  and  they  ad- 
mitted that  the  mortgaged  premises  were  sold  under  the  said 
mortgages,  and  that  the  leasehold  interest  of  Heyl  in  the 
lot  in  Warren-street,  was  purchased  by  WUliam  Wtl- 
merding,  and  all  the  interest  of  Heyl  in   the  other  two 
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1814*      loti,   was   parchaied   by   JaAn  A  Jmuuj  and   a  title 

Mbthodht  ^'^^  ^  ^^  name,  and  the  mortgaged  money  was  allowed  in 

£ri8.CMirEOR  payment  of  the  premifles  so  purchased  ;  bat  that  the  same 

Jamtm.     was  done  with  the  knowledge  and  approbation  of  the  said 

Mary. 

5*  That  John  D.  Jaqtui  claims  an  absolute  right  to 
the  house  and  lot  in  Warren-ttreetj  so  purchased  by  him ; 
that  he  received  the  title  therefor,  took  possession,  and  still 
holds  the  possession,  claiming  title  thereto,  in  exclusion  of 
the  plaintiffi,  or  any  of  them;  and  he  denied  that  he 
had,  with  money  belonging  to  the  said  Marg^  or  which  was 
secured  to  her  separate  use,  and  which  had  come  into  his 
hands,  built  upon,  or  improved  the  said  mortgaged  premises 
so  purchased  by  him,  or  rendered  the  same  thereby  of  con- 
siderable value* 

6.  That  after  the  expiration  of  the  lease  of  the  lot  in 
Murray^streetf  or  about  that  .time,  JeAn  />•  Jaques  re- 
ceived a  new  lease  from  the  leasers  in  the  first  lease ; 
and  had,  for  a  fair  and  valuable  consideration,  bona  fidt 
assigned  the  said  lease  to  Robert  Jaques,  one  of  the  de- 
fendants ;  and  that  he  has  no  interest  whatever  in  the  said 
leasehold  property,  nor  baa  he  improved  the  same,  or  built 
on  the  same,  with  his  own  money,  or  the  money  of  any 
other  person. 

7.  The  defendants  furHier  admitted,  that  the  said  Mary, 
at  the  time  of  her  marriage  with  John  D.  Jaquei,  (if 
the  instrument  of  the  36th  of  Septomberj  1805,  was 
legally  executed,  and  is  a  valid  instrument,)  was  possessed 
of,  and'  entitled  to,  in  her  own  right,  stivers  securities  f<Mr 
money,  given  by  persons  who  were  debtors  to  her  at 
the  time  of  the  said  marriage ;  and  before  her  decease,  he 
obtained  from  different  persons  divers  other  securities  for 
mon^  which  belonged  to  the  said  Jlfary,  and  which  she 
had  lent  to  divers  persons,  &e»  And  John  D.  Jaques 
denied  that  he  coBected  the  money  doe  on  the  said  securi- 
ties, and  applied  the  same  to  his  own  use,  as  distinct  from 
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that  of  the  said  JIfary,  or  leat  out  the  nid  money  again,  ia      1814. 
hifl  own  name,  as  hia  own  money,  or  negligently  or  improper-  )ll^^^^^^ 
ly  loit  or  wasted  the  same,  or  di^osed  of  the  same,  in  any  finiXHuacn 
manner,  unknown  to  her,  in  her  lifetime,  or  that  he  prac-     jawmm. 
tised  any  fraud  upon  die  said  Martfytic.  _— — — 

8.  9.  The  defendants  forOier  admitted,  ttiat  the  said 
Mary,  at  the  time  of  her  nmrriage  with  VoAn  D.  Jaques,  or 
shorUy  afterwards,  had,  or  was  interested  in,  the  notes  of 
Thomas  Duggin,  J.  HMm,  WUUam  W.  Rodman,  Doc- 
tor Romagm,  Doctor  JSrucs,  and  a  draft,  or  bill,  of  one 
fltmuni,  as  stated  in  the  bill  of  the  plaintiA  ;  and  that  she 
bad  a  note  of  CotUr$U  ^  Martin,  finr  1,000  doUars, 
but  not  of  CoheU  ^  Man,  as  stated  in  the  said  bill ;  and 
diat  she  had  such  claims  as  before  mentioned,  against  Christ 
Hon  Hey  I,  the  contenia  of  which  notes  and  securities  had 
been  received  by  John  D.  Jaques,  and  applied  as  above 
stated;  and  he  denfed  that  Ihe  said  Maty  had,  to  hn 
knowledge  or  belief,  any  such  bond  and  judgment  against 
the  said  ITiomae  Duggiin,  as  stated  in  the  said  hill ;  and  that 
he  knew  of  no  securities  for  money  acquired  by  the  said 
Jtlsry,  during  her  said  coverture,  as  stated  in  the  said 
bill,  except  those  above  particulariy  mentioned  or  referred 
to. 

10.  The  defendants  further  admitted,  that  John  D. 
JaqiUM,  and  the  said  Mary,  shortly  before  her  death, 
made  and  executed  to  Robert  Jaques,  a  certain  inden- 
ture, described  in  the  bill  of  the  plaintiffi ;  to  which  instru- 
ment diey  referred  for  greater  certainty ;  that  they  do  not 
know  whether  the  said  Mary  did,  or  did  not,  intend,  by  the 
said  instrument,  to  execute  the  power  supposed  to  be  r&- 
aerved  to  her  by  the  instrument  of  the  25th  of  Sspiembsr, 
1805,  as  alleged  in  the  said  bill,  nor  had  they  any 
particular  reason  to  believe  that  die  did  intend  to  execute 
such  power;  that  he,  John  D.  Jaques,  by  a  writing  in  die 
conveyance  to  Robert  Jaques,  intended  to  express  his  con- 
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1814.      currence  in,  and  consent  to,  the  disposition  thereby  m«de 
^jjJ^[^J^^JJ;J  of  the  real  estate  of  the  said  Maryj  without   regard  to 
&it.CHVRCB  any  power  supposed  to  be  reserved  to  her  as  aforesaid. 
Jawmb.         11*  The  defendants  denied  that  all  the  specific  l^acies 

and  bequests,  made  in  and  by  the  last  will  and  testament  of 

the  said  Martfj  have  been  paid,  delivered,  assigned  or  trans- 
ferred to  the  said  respective  legatees,  though  the  defendants 
did  not  know  that  there  was  any  question  remaining,  in  regard 
to  the  said  legacies,  or  any  of  them. 

13.  The  defendants  admitted,  that  the  residuary  personal 
estate  of  the  said  Mary  consisted,  except  so  &r  as  some 
part  thereof  which  may  have  been  changed  since  her  death, 
of  slaves,  carriages,  securities  for  money,  and  outstanding 
debts,  due  to  her  at  the  time  of  her  decease,  and  are 
now  due  to  her  executors.  That  they  do  not  know  which 
of  the  said  debts,  if  any,  have  been  received  by  John 
D.  Jaquesj  (one  of  the  executors  of  the  said  will,)  with- 
out the  concurrence,  and  against  the  wishes  and  consent 
of  the  other  two  executors,  Paul  Hicks  and  Thomas 
Brown ;  but  they  cannot  admit,  if  any  of  the  said  debts 
were  received  by  the  said  John  D.  Jaques^  without  the 
concurrence  or  consent  of  Hicks  and  Brozonj  that  they 
were  therefore  improperly  received  by  him. 

"  13.  The  defendants,  John  £>.  and  Robert  Jaques^  ad- 
mitted, that  the  said  Mary  had,  prior  to  her  decease,  a  note 
o(  Richard  Siud  Isaac  Jaqaes^  for  about  1,800  dollars,  which 
was  settied  prior  to  her  death. 

14.  That  the  said  Mary  had,  some  time  prior  to  her  de- 
cease, a  note  of  Thomas  Nugent^  for  250  dollars,  or  there- 
abouts, which  had  been  delivered  by  her  to  some  person  to 
collect  for  her,  and  never  was  in  the  possession  oiJohn  D. 
Jaques. 

It  is  not  thought  necessary  to  state  the  other  parts  of  the 
answer,  not  excepted  to,  nor  to  set  forth,  particularly,  the 
exceptions  taken. 
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The  exceptions  were  referr^  to  a  master,  who  reported      1814* 
thereon,  and  exceptions  were  taken  to  his  report,  which  J^*^*^^^^ 
were  argued  by  Baldwin^  for  the  defendants,  and  Harisan  Efu.Chorcb 
and  Riggs^  for  the  plaintiiTs.  Jaavbs. 

The  counsel  for  the  defendants  cited  Jlft(/brcr9  PL  43,44.  '" 

1 1  Fesey,  jun.  292,  293.  296.  302,  303.  373.  376.  Bar- 
ton's Suit  in  Equity^  37.  n.  Cooper's  Equ.  PL  315.  2  Ha- 
nson's  Ch.  Pr.  94. 

1  he  plaintitls'  counsel  cited  8  Vesey^  jun.,  193.  11  Fe- 
sey.  jun.,  290 — 302.  Cooper'^s  Equ.  PL  316,  317.  1  Har. 
Ch.  Pr.  302.  Prcc.  in  Ch.  137.  5  Term  Rep.  384,  385. 
2  P.  fVms.  243.     Bunb.  Rep.  127.     MitJordPs  PL  44. 

The  Chancellor.  This  is  a  bill  for  discorerj  and 
account,  called  for  by  the  plaintiffs  as  legatees  and  devi- 
sees under  the  will  of  Mary  Jaquts^  the  former  wife  of  ona 
of  the  defendants.  The  case  comes  before  the  coart  oft 
exceptions  to  the  answer,  as  being,  in  many  respects,  im- 
perfect, and  not  containing  a  full  and  explicit  disclosure. 

Assuming  that  the  answer  contains  only  a  partial  disco* 
very,  and  not  sufficient  to  furnish  materials  for  an  account, 
it  is  alleged,  that  it  contains  the  allegation  of  a  fact  destroy- 
ing the  title  to  a  discovery,  at  least,  to  the  extent  prayed  for, 
and  that,  until  the  truth  of  the  fact  be  ascertained,  no  fur* 
ther  answer  can  be  required.  The  allegation  is,  that  the 
deed  to  Henry  Cruger^  of  the  25th  of  September ,  1805, 
was  never  duly  delivered. 

The  modern  cases  upon  this  point  are  not  uniform,  nor 
consistent. 

In  Cookson  v.  Ellison^  (2  Bro.  252.,)  Lord  Chancellor  • 
ThurloTD  laid  down  the  rule,  that  where  a  defendant  had 
submitted  to  answer,  he  must  answer  fully,  and  cannot  stop 
short  with  a  general  and  partial  disclosure  ;  and  he  said  he 
would  not  enter  into  the  question  whether  a  demurrer  or 
plea  would  have  been  allowed.  This  rule  was  again  recog- 
nised by  him,  in  Cartwright  v.  Hately^  and  in  Shepherd  ▼. 

Vol.  1.  K 
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1814*      RobtrtSf  (3  Bro.  238.,)  thou^  tbe  latter  case  was  a  bill 
V^'V^^  for  an  account  as  partner,  and  the  defendant,  in  his  answer, 
Sn«.CHoa€«  denied  the  partnership ;  but  the  Chancellor  said  he  shouM 
Ja«vk«.      haye  pleaded  it* 

'■—  But  later  cases  have  very  much  impaired  the  force  of  this 
general  rule,  that  where  a  defendant  submits  to  answer  at 
all,  be  must  answer  fuHj. 

In  Jiewman  v*  Godfrey^  (2  Bro.  333.0  I^rd  Kenyan, 
as  Master  of  the  Rolls,  observed,  that  where  a  defendant, 
by  bis  answer,  had  denied  all  interest,  and  reduced  himself 
to  the  case  of  a  mere  witness,  he  was  not  bound  to  answer 
the  further  circumstances  of  the  case ;  and  he  said,  explicit- 
ly, that  the  case  of  Cookson  v.  Ellison  was  wrong.  Lord 
Loughborough,  in  Jtrrard  v.  Saunders,  (2  Ves.  jun«  454.,) 
said  the  same  thing,  and  he  ruled,  that  if  a  defendant  states, 
in  his  answer,  a  purchase  for  a  valuable  consideration,  with- 
out notice,  he  b  not  bound  to  go  on  and  answer  as  to  all  the 
circumstances  of  the  case  that  are  to  blot  and  rip  up  hb 
title.  In  the  case  o(  Jacobs  v.  (xoodman,  in  the  exchequer, 
(3  Bro.  488.  n.,)  Ch.  B.  £yre  held  tbe  answer  to  be  suffi- 
cient, which  denied  a  partnership,  and  set  forth  no  account ;  ' 
for,  unless  there  was  a  partnership,  the  plaintiff  was  not  en- 
titled to  an  account ;  but  he  admitted  that  there  might  be 
cases  where  tbe  court  would  require  an  account,  though  the 
principal  point  in  the  bill  was  denied. 
"  So  stands  the  rule  on  authority ;  for  though  the  point  was 
frequently  agitated  before  Lord  Eldon,  in  Dolden  v.  Lord 
HutUingfield,  Faulder  v.  Stuart,  and  Shaw  v.  Ching,  (11 
Ves.  283.  296.  303.,)  he  expressed  no  opinion  on  the  point, 
but  seems  studiously  to  have  avoided  it  -,  and  I  should  infer 
from  the  ailment  in  these  later  cases,  and  from  the  opinion 
expressed  by  Cooper,  in  his  ^  Treatise  of  Pleading,^^  that 
the  rule,  as  laid  down  by  Lord  Thurlow,  was  still  understood, 
by  the  profession,  to  be  the  general  rule,  subject,  however, 
to  exception  in  particular  cases,  such  as  that  before  Lord 
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Lcfughboro^hf  of  an  inoocent  parchafler,  and  of  tbat  before      18I4. 
Baron  Eyre,  of  a  denial  of  the  copartnerahip.  MvrvLonm 

There  is  notiiiDg,in  the  present  case,  that  seems  to  furnish  EpicCHvacii 
anj  pecaliar  objection,  tjn  the  ground  of  hardship,  or  injury,     jawem. 

to  the  disclosure  called  for.     The  general  aspect  of  the 

whole  transaction  is  directly  otherwise ;  and  even  admitting 
the  deed  to  Cruger  might  not  be  valid  in  law,  on  account  of 
some  technical  objection  to  its  due  deliyery,  yet,  as  the  de« 
fendant  was  a  party  to  that  deed,  before  the  marriage,  and  it 
was  intended  to  provide  for  that  event,  and  was  retained  by 
die  wife,  during  her  life;  and  that  she  executed  a  deed  to 
her  husband^s  brother,  and  made  her  will,  both  of  which  were 
cases  provided  for  by  the  deed,  I  think  it  may  well  be 
made  a  question,  whether  that  deed  is  not,  at  least,  good  evi* 
dence  of  the  agreement,  in  equity,  and  binding  on  the  defend* 
ant  The  case  of  Ckmnel  v.  Buckie,  (3  P.  Wms.  342.,) 
would  seem  to  warrant  such  a  conclusion.  If  the  party  wiU 
put  himself  upon  a  fact,  as  an  objection  to  the  call  for  further 
discovery,  it  ought  at  least,  to  be  a  fact  wiMch,  if  true,  would 
at  once  be  a  clear,  decided,  and  irresistible  bar  to  the  demand. 

I  do  not  consider  this  to  be  such  a  case,  and  this  objection 
to  the  exceptions  fiiils  ;  but  the  benefit  of  every  objection  to 
the  rolief,  son^t  on  tte  ground  of  the  non^delivery  of  the 
deed,  is  reserved  to  the  defendant  upon  the  hearing. 

The  mere  objection  to  a  further  discovery  is,  that  the  bill 
contains  no  special  inlerrogatories.  The  bill  contains  the 
general  interrogatory,  "  that  the  defendants  may  full  answer 
make  to  all  and  singular  the  premises,  fully  and  particufatrlyi 
as  thongh  the  same  were  repeated,  and  they  specially  inter* 
rogated,  paragraph  by  paragraph,  with  sums,  dates,  and  all 
attending  circumstances,  and  incidental  transactions.^'  The 
<|oestion,  then,  is,  whether  this  be  not  suftcient  to  call  far  a 
Hall  and  frank  disclosure  of  the  whole  subject  matter  of  the 
UU ;  and  I  apprehend  the  rule  on  this  subject  to  be,  that  it  is 
sufficient  to  make  this  general  requisition  on  flie  defendaoC, 
to  answer  the  conte&ts  of  the  bill,  and  that  the  interrogating 
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f  814.      pftrt  of  the  bill,  bj  a  repetition  of  the  several  matters,  is  not 
y^^^r^t/  necessary.     The  defendant  is  bound  to  deny  or  admit  all 
Crn.CHVRCR  the  facts  stated  in  the  bill,  with  all  their  material  circum- 
Jaovbs.     stances,  without  special  interrogatories  for  that  purpose. 
■  {MUford,  44.     CooperU  PI.   11,  12.)     They  are  only  use- 

fol  to  probe  more  effectually  the  conscience  of  the  party,  and 
to  prevent  evasion  or  omission  as  to  circumstances  which 
may  be  deemed  important  \  but  it  is  no  excuse  for  the  de* 
fendant,  in  avoiding  to  answer  fully  to  the  subject-matter  of 
die  bill,  that  there  were  no  special  interrogatories  applicable 
to  the  case.  Plain  sense,  and  a  good  conscience,  will, 
without  any  difficulty,  in  most  cases,  teach  a  defendant  how 
bx  it  is  requisite  to  answer  to  the  contents  of  the  bill,  and  to 
meet  the  gravamen  alleged ;  and  it  is  certainly  desirable  to 
avoid,  if  possible,  the  expense,  and  the  prolixity  of  repeating, 
in  the  same  bill,  every  material  fact.  It  is  well  under- 
stood, that  if  the  defendant  be  specially  interrogated,  it  can 
only  be  to  the  facts  alleged  and  charged  in  the  bill.  The 
one  cannot  be  more  extensive  than  the  other. 

Having,  then,  cleared  this  case  of  the  technical  objections, 
which  were  raised  to  the  call  for  a  better  answer,  I  come  to 
the  exceptions  themselves,  and,  without  going  minutely  into 
the  consideration  of  the  several  exceptions,  I  think  the  an- 
swer essentially  defective.  The  charges  are  not  met  parti- 
cularly and  precisely.  The  defendant  speaks  in  a  general 
and  loose  manner,  and  evidently  does  not  give  the  best  in- 
formation in  his  power,  nor  such  a  full  and  particular  dis- 
covery as  the  nature  of  the  bill  requires.  The  rule  laid 
down  in  the  books  is,  that  the  defendant  must  answer  speci- 
fically to  the  specific  charges 'in  the  bill,  and  give  the  best 
account  he  can,  so  as  to  enable  the  plaintiff,  if  he  calls  for  an 
account,  to  possess  materials  to  state  an  account.  (8  Vts. 
193.)  What  circumstances,  connected  with  the  &ct8  charged, 
are  material  and  proper  to  be  disclosed,  must  depend  upon 
the  nature  and  reason  of  the  case,  and  will,  generally,  be  easi- 
Ij  ascertained  by  the  exercise  of  ordinary  sense  and  discre- 
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lion*     The  detail  of  attending  circumstances  is  not  to  be  so      1814. 
minute  as  to  become  burdensome  and  oppressive,  nor  so 
general  as  to  withhold  any  information,  material  and  proper 
for  the  case.  The  good  sense  of  the  pleader,  and  the  nature  ^ 
of  the  subject,  must  determine  the  extent  and  application  of 
the  rule. 

Under  these  impressions,  I  have  compared  the  answer 
with  the  bill,  and  the  exceptions  with  the  answer,  and  in  my 
judgment,  they  are  all,  except  the  10th,  well  taken,  and 
must  be  allowed.  As  to  costs  on  exceptions,  they  are  like 
costs  in  all  other  cases  in  this  court,  subject  to  its  discretion, 
and  may  be  given  or  withheld,  according  to  the  exigency  of 
the  case,  or  they  may  be  left  to  abide  the  event  of  the  suit. 
But  the  general  rule  is,  that,  if  the  defendant  submits  to  the 
exceptions,  the  plaintiff  has  his  costs,  and  if  they  be  referred, 
the  plaintiff  shall  have  the  costs  of  the  exceptions  allowed, 
and  the  defendant  his  costs  of  the  exceptions  disallowed, 
and  the  balance  struck  to  be  paid.  (1  Schoales  ir  Ltfroy^  241 . 

Exceptions  allowed. 


i»#« 


Green  AND  OTHERS  agatnW  Winter.  «7iifie28th. 

An  appealj  in  the  first  instance,  stays  all  proceedings  in  this  court,  on  the  mat- 
ter appealed  from  ;  and  if  the  defendant  wishes  to  proceed,  notwithstanding 
the  appeal,  he  must  apply  to  the  Chancellor  for  leave  ;  and  unless  the 
court  of  errors  be,  at  the  time,  actually  in  session,  and  have  the  cause 
before  them,  this  court  must  exercise  its  discretion  as  to  the  propriety  of 
allowing  the  respondent  to  proceed. 

Where  an  account  was  ordered  to  be  taken  before  a  roaster,  on  the  principles 
laid  down  in  the  decree,  this  court  refused  to  allow  the  account  to  be 
taXen,  pending  the  appeal  from  that  decree  ;  nor  would  it  direqt  the  appel- 
lant to  deliver  over  deeds,  &c.  relative  to  his  trust. 

THE  petition  stated  the  previous  proceedings  in  thig 
cause  from  the  filing  of  the  bill  to  the  decree,  in  May  last : 
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1814.  (Vide  S«  C.  ante,  p.  26.;)  that  an  appeal  had  been  entered 
from  this  decretal  order,  which  the  master,  before  whom  the 
account  was  ordered  to  be  taken,  considered  as  suspending 
_  the  execution  of  that  order  -,  that  the  defendant  was  directed 
to  pay  the  costs  in  the  several  cases  mentioned,  and  on  the 
dismissal  of  the  appeal,  heretofore  entered  by  the  defendant, 
the  whole  of  which  costs,  amounting  to  171  dollars  and  75 
cents,  were  unpaid,  and  the  defendant  committed  for  a  con- 
tempt for  the  non-payment. 

The  petitioner  prayed  that  the  cause  might  proceed,  not- 
withstanding the  last  appeal ;  and  further,  that  the  defendant 
might  be  directed  to  execute  a  conveyance  of  the  trust  es- 
tate, mentioned  in  the  pleadings,  to  George  W.  Murray^  the 
receiver ;  and  that  he  also  deliver  and  assign  over  all  the 
papers  and  documents  relative  to  the  trust  estate,  particular^ 
ly  a  bond  and  mortgage  from  WilHam  Green  to  the  execu- 
tors of/.  M,  Scott,  and  another  to  John  Jay^  and  two  bonds 
and  a  mortgage  to  •/•  Ogden  and  wife,  and  P.  L.  Hoffman, 
and,  al9o,  a  note  and  mortgage  pledged  to  Ephraim  Hart. 

Pendleton,  for  the  plaintiffs,  contended,  that  the  de- 
fendant could  not  be  heard,  until  he  pui^ed  himself  from  the 
contempt  by  paying  the  costs.  (9  Ves,  jun.  173.  1  Har, 
Pr.  163.)  The  mere  entry  of  an  appeal  was  not,  ipso 
facto,  a  stay  of  proceedings  in  this  court.  In  England,  it 
was  settled,  that  an  appeal  to  the  house  of  lords  did  not,  of 
course,  stay  proceedings  in  the  court  below.  It  was  mat- 
ter of  discretion  in  the  house  of  lords,  whether  the  appeal 
should  have  that  effect  or  not  (9  Fes.  jun.  316.  Colles^ 
P.  C  1  •)  By  the  sixth  rule  of  the  court  for  the  correction 
of  errors,  in  cases  not  otherwise  provided  for,  the  practice, 
on  appeals,  is  conformable  to  that  of  the  house  of  lords  in 
England.    (1  Johns.  Cas.  507,  508.) 

From  some  orders  of  this  court,  no  appeal  lies.  (9  Johns. 
Rep.  4i3.  1  Atk.  ^95.)  The  appellant  ought  himself  to 
make  a  special  application  to  the  court  for  a  stay  of  pro- 


CASES  IN  CHANCERY.  79 

ceedings,  oQierwise,  the  defendant  should  be  allowed  to  go      1814. 
on.    As  to  hilh  of  review^  there  is  no  staj  of  proceedinp, 
unless  the  mischief  would  be  irreparable,  or  the  r^ht  would 
be  extinguished  at  law.     {JlHtford^s  Equ.  PL  80.     Coo^  ^ 
perU  Equ.  PL  90.     1 2  Mod.  343.) 

So,  at  law,  on  a  writ  of  error  being  brought,  in  cases  out 
of  the  statute,  the  supreme  court  has  a  discretion  in  deci- 
ding whether  the  writ  of  error  be  a  supersedeas.  (2  Term 
Rep.  79.     3  Term  Rep.  78,  79.) 

Harison  and  Baldwin^  contra,  insisted,  that  the  general 
rule  was,  that  if  a  party  applied  for  a  favour^  he  must  first 
purge  the  contempt,  before  be  could  obtain  it.  The  autho- 
rities went  no  further.  The  defendant  is  not  in  that  situation. 

Besides,  a  default  in  paying  costs  is  no  bar  to  the  parties 
beii^  heard  on  a  totally  distinct  question. 

As  to  the  effect  of  an  appeal ;  the  true  rule  is,  that  an  ^l^- 
fe^l,  prima facie^  stays  all  proceedings ;  and  the  defendant, 
before  the  court  of  appeals  is  in  session,  must  apply  to  the 
court  below  for  leave,  if  he  wishes  to  proceed  in  the  case  at 
large,  or  in  some  particular  point.  The  court  below  must^ 
in  the  first  instance,  exercise  its  judgment,  when  and  how  an 
appeal  does  stay  its  proceedings  ;  and  the  court  above,  when 
the  cause  comes  before  them,  will  pronounce  definitively  on 
it.  it  is  true,  that  an  appeal  only  stays  proceedings  appli- 
cable to,  and  dependent  on,  the  matter  from  which  the  ap- 
peal is  made.  If  the  decree  should  be  reversed,  in  this  case, 
the  taking  of  an  account,  on  the  basis  of  that  decree,  would 
be  useless,  and,  of  course,  be  set  aside. 

The  second  part  of  the  plaintiffs'  motion  affects  the  lien 
of  the  defendant,  and  is  founded  on  the  basis  of  the  decree, 
and  ought  to  abide  the  event  of  the  appeal.  The  applica- 
tion is  premature. 

The  Chancellor.  This  application  brings  up  the  ques- 
tion, how  far  an  appeal  to  the  court  above  suspends  the 
proceedings  in  this  court. 
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1814.  I'be  rule  now,  in  England,  is,  that  an  appeal  does  not  stay 
proceedings.  Lord  Eldon  frequently  declared  the  rule, 
and  he  said  it  had  been  adopted  in  the  house  of  lords,  that 
an  appeal  did  not  stay  proceedings  in  chancery,  unless  by 
special  order  of  the  house.  {Warden,  &c.  of  St.  PauPs  v. 
Morris,  9  Ves.  316.  Gwynn  v.  Lethbridge,  14  Ves.  585.) 
He  said  he  considered  himself  as  acting,  in  that  case,  under 
the  authority  of  the  house  of  lords,  and  that,  if  the  rule  was 
wrong,  it  was  more  fit  for  the  house  of  lords  to  correct  it, 
than  that  he  should  act  against  precedent. 

How  long  this  has  been  the  established  rule,  in  England, 
does  not  appear.  In  one  of  the  late  cases,  the  counsel  (Mr. 
Mansfield)  said,  the  received  opinion  was  otherwise,  until 
the  case  of  Thellmon  v.  Woodford,  in  1798;  and  we 
are  led  to  infer,  from  the  observation  of  Lord  Chancellor 
Apsley,  in  Pomfret  v.  Smith,  {Wyatt^s  Prac*  Reg.  35,  36.,) 
that  the  practice,  on  appeal  to  the  bouse  of  lords,  was, 
that  the  Chancellor's  jurisdiction  was  suspended  only  as  to 
the  matter  appealed  from. 

There  are  difficulties  in  the  operation  of  any  general  rule, 
either  way.  To  proceed,  as  of  course,  in  the  cause,  pending 
an  appeal,  might  lead  to  a  great  deal  of  useless  labour  and 
expense  to  the  parties,  and  sometimes  to  irreparable  mis- 
chief; and,  on  the  other  hand,  to  permit  the  proceedings  to 
be  stayed  in  every  case,  would,  as  Lord  Eldon  observed, 
render  a  chancery  suit  the  greatest  nuisance  ;  for,  accord- 
ing to  that  doctrine,  if  a  petition  to  stay  proceedings  in  a 
cause  was  refused,  the  party  would  have  nothing  to  do  but 
to  appeal  from  that  order,  and  thus  carry  his  point.  There 
must,  of  necessity,  exist  a  power  and  a  discretion  in  the 
Chancellor,  as  a  like  power  exists  in  a  court  of  law,  (2  Term, 
78.,)  to  determine,  in  the  first  instance,  upon  the  operation 
of  the  appeal ;  as,  whether  it  be  brought  upon  an  order 
from  which  an  appeal  will  lie,  and  upon  what  points,  and  to 
what  extent,  tlie  appeal  operates  as  a  stay  of  proceedings. 
I  believe  the  practice  in  this  court  has  always  been  accord- 
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ing  to  die  more  ancient  opinion  in  the  English  chancery,  1614. 
and  the  appeal  has  been  considered  as  a  staj  of  proceed- 
ings ;  this  appears,  ako,  to  have  been  the  understanding 
of  ^tbis  coart,  as  declared  in  the  35th,  36th,  and  37th  rules . 
of  June,  1806.  The  36th  rule  explicitly  declares,  that  an 
appeal  shall  prevent  the  issuing  of  process  upon  the  de- 
cree. 

My  conclusion  is,  that  an  appeal  does,  in  the  first  instance, 
stay  proceedi^  on  the  point  appealed  from,  and  that  if  the 
party  wishes/  to  proceed,  notwithstanding  the  appeal,  he 
must  make  application  to  the  Chancellor  for  leave  to  pro- 
ceed ;  and,  unless  the  court  of  errors  should,  at  the  time, 
be  Mtually  in  session,  and  in  possession  of  the  cause,  it 
must  rest  in  the  discretion  of  this  court  to  determine  whether 
the  application  ought  to  prevail.  The  difference,  then,  be- 
tween the  English  practice  and  ours,  is,  that  by  the  former 
the  plaintiff  must  apply  for  an  order  to  stay  the  proceedings ; 
but,  here,  the  defendant  must  apply  for  leave  to  proceed. 

To  come  to  the  particular  merits  of  this  application;  the 
appeal  is  from  the  decretal  order  directing  an  account  to  be 
taken,  and  prescribing  the  rules  and  principles  by  which  the 
master  is  to  take  it.  This  direction  does,  in  fact,  involve 
the  merits  of  the  controversy  between  the  trustee  and  his 
cestia/  que  trusts  ;  and  I  have  no  doubt  it  was  an  order  upon 
which  an  appeal  might  be  brought.  I  see  no  sufficient 
reason  why  the  master  should  proceed  to  take  an  account, 
pendii^  the  appeal ;  because,  it  could  only  be  taken  upon 
the  principles  laid  down  by  the  court ;  and  if  those  princi- 
ples are  not  correct,  the  whole  proceeding  before  the  mas- 
ter would  fall  to  the  ground.  I  do  not  perceive  any  neces- 
sity, in  this  case,  for  taking  such  a  step,  de  bene  esse.  The 
same  observation  will  apply  to  the  other  branch  of  the 
application,  which  was  for  a  rule  on  the  defendant  to  exe- 
cute a  conveyance  of  the  trust  estate,  and  to  deliver 
all  the  attending  documents,  to  the  receiver.  Until  the 
claims  of  the  defendant  are  adjusted,  he^  ought  not  to  be 

Vou  1.  L 
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1814.  compelled  to  part  with  hii  means  of  iiidemnit7,  and  with  the 
lien  which  the  law  has  ^vea  him.  There  is  no  uigent  me* 
cessity  for  this,  since  the  defendant  is  disabled  from  inter- 
.  meddling  with  the  estate,  and  a  receiver  is  appointed  and 
auth9rized  to  collect  the  rents  and  moneys  as  they  arise  or 
become  due*  It  is  advisable  to  let  the  object  of  this  appli- 
cation rest,  and  abide  the  event  of  the  appeal. 

The  applications  for  leave  to  proceed,  and  for  an  order  on 
the  trustee  to  convey,  are,  consequently,  denied,  with  costs* 


June  2d.  Gray  against  Thompson'., 

Where  an  assignee  of  property,  in  trusty  for  the  benefit  of  the  rreditors  of  the 
assigoor,  having  received  the  proceeds  of  the  property  in  ISOI,  neglected, 
for  many  years,  to  distribute  the  fund  aoiongtbe  creditors,  pursuant  to  bis 
trust,  he  was  decreed  to  pay  the  amount,  with  inUrtsi^  from  the  time  he 
received  the  money,  and  all  the  eoits  of  the  suit  brought  by  the  creditors. 

THE  bill,  in  this  cause,  which  was  filed  in  1S03,  stated, 
that  Edward  Creighton  and  James  Plainer  partners  in 
trade,  were  indebted,  in  1798,  and  afterwards,  to  the  plain- 
tiff, in  the  sum  of  213  dollars.  Plaine  died  in  1798,  and 
Creighton,  the  surviving  partner,  being  desirous  to  pay  the 
debt  due  to  the  plaintiff,  and  other  debts,  put  into  the  hands 
of  the  defendant  a  bill  of  exchange,  and  goods,  wares,  and 
merchandises,  to  pay  certain  creditors  of  Creighton  and 
Plaine,  and  among  them  the  plaintiff.  Creighton,  afterwards, 
went  to  Jiew'Orleans,  where  he  died.  The  bill  charged, 
that  the  defendant  had  received  the  money  on  the  bill  of 
exchai^e,  and  the  proceeds  of  the  goods  so  placed  in  his 
hands,  but  refused  to  account  for  the  same.  The  pluntiff 
prayed  a  discovery  of  the  amount  in  the  hands  of  the  defend- 
ant, and  that  he  should  account  therefor,  or  for  so  much  as 


CASES  IN  CHANCERY. 

was  sufficient  to  pay  the  principal  and  interest  due  to  the      1S14. 
plaintiff. 

Tlie  bill  was  filed,  as  well  in  behalf  of  the  plaintiff,  as  such 
other  of  tiie  creditors  of  CreigkUm  and  Plaint  as  should . 
come  in  and  contribnte  to  the  expense  of  the  suit.  7%omp- 
son^  in  hb  answer,  admitted,  that  he  received  of  CVetg/Uon 
an  assignment  of  the  proceeds  of  certain  goods,  shipped  by 
CmgAion  and  Plaint  to  Savannah  ;  and  that,  after  much 
difficulty,  herecetred  the  proceeds,  and  also  a  bill  for  100 
pounds  sterling ;  tiiat,  at  the  time  he  received  the  assignment, 
he  gave  a  receipt  to  Cnighton^  promising  to  distribute  the 
fund  between  the  other  creditors  ofCreightan  and  Plaint^ 
named  in  the  receipt,  and  himself,  but  that  he  had  no  recol- 
lection or  knowledge  of  ttie  names  of  the  said  creditors,  nor 
of  Qie  amount  of  thar  several  debts,  not  having  retained  a 
copy  of  the  receipt,  nor  supposing  that  Creighion  was  about 
to  leave  the  city  of  Aeto-Ybri,  where  all  the  parties  resided ; 
that,  in  iact,  Creighion  soon  after  went  to  NtwOrleanSy 
where  he  had  since  resided,  and  the  defendant  had  written 
to  him  several  times,  requesting  of  him  a  copy  of  the  receipt, 
or  directions  how  to  ^stribute  the  fund,  but  had  never  heard 
from  him ;  and  the  defendant  professed  a  readiness  to  distri- 
bute the  fimd,  whenever  he  was  informed  of  the  names  of  the 
creditors,  and  of  the  amount  of  their  respective  debts. 

The  assignment  of  the  goods  to  the  defendant,  by  Creigh- 
/on,  was  proved  by  a  witness  who  was  a  clerk  to  the  defend- 
ant at  the  time,  and  who  entered  the  goods  in  the  books  of 
the  ddendant,  to  the  credit  of  the  estate  of  Creighion 
and  PUmu  :  and  there  being  a  deficiency  of  about  400  dol- 
lars, of  the  full  amount  due  to  their  creditors,  Creigh- 
ion drew  a  bill  of  exchange  on  Edinburgh^  in  favour 
of  the  defendant,  for  100  pounds  sterling,  dated  the  10th  of 
July,  1799,  at  sixty  days  sight,  which  had  been  duly  honour- 
ed and  paid,  and  was  passed,  also,  in  tiie  books  of  the  defend- 
ant, to  the  credit  of  the  sante  fund  ;  that  in  Decetnber^  1 801 , 
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1814.  after  the  witness  had  left  ibe  service  of  the  defendant,  he 
was  requested,  by  him,  to  assist  in  making  out  a  distribution 
of  the  fund  among  the  creditors  of  Creightan  and  Plaine^  as 
it  was  then  readj  to  be  distributed,  but  the  witness,  being 
then  about  to  leave  the  city,  did  not  attend  to  the  defendant's 
request. 

The  master's  report  stated,  that  the  amount  of  the  trust 
property  in  the  hands  of  the  defendant,  in  Jultfj  1799,  was 
1,633  dollars  and  71  cents,  and  that  the  debt  due  from 
Creighton2Jii  Plaint  to  the  plaintiiTwas,  on  the  1 1th  JlforrA, 
1799,  213  dollars  and  84  cents. 

Boydj  for  the  defendant,  contended,  that  being  an  inno- 
cent trustee,  the  defendant  was  not  chargeable  widi  interest 
orcof^j,  but  merely  for  the  amount  of  the  plaintiflPs  debt. 
He  cited  1  Vem.  110.  1  F!;^.  jun.  453.  Free*  in  Chan. 
254. 

Harison  and  WUkinsy  contra,  insisted,  that  the  defendant 
Ipd  been  guilty  of  gross  n^l^ence ;  having  received  the  pro- 
perty, in  1799,  and  had  been  in  cash  for  the  amount  since 
1 801 ,  wilfaovt  baying  made  any  distribution  of  the  fund ;  and 
that  he  ought,  ttiefefoQp,  to  pay  in^ere^f  and  costs.  They  cited  « 
1  Fern.  196.  2  Vem;  548,  1  Bro.  Ch.  Cas.  362.  375. 
384,385.     lOJtfbd.  21.      ^. 

The  Chancellor.  The  -"defendant  received  the  trust 
fund  as  early  as  Jii/y,  1799,  and  a  list  of  the  creditors,  of 
whom  the  plaintiff  was  one,  and  he  promised  to  distribute 
the  fund  among  the  creditors,  according  to  a  list  of  them, 
named  in  a  receipt  which  he  gave  to  Creighton.  He  has 
not  done  it,  and  the  plaintiff  filed  his  bill  in  April,  1803. 
The  defendant  renders  no  sufficient  excuse  for  not  distribu- 
tbg  this  fund.  He  appears  to  have  been  guilty  of  negli- 
gence, and  he  does  not  show  what  he  did  with  the  fund  in 
the  mean  time.     The  presumption  is,  that  he  appropriated 
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it  to  hu  own  use.  He  is  jnstlj  chargeable  with  interestj  on  1814. 
the  fond,  from  the  time  it  was  converted  into  cash,  and  with 
the  costs  of  suit.  This  is  the  rule  of  the  court  in  the  case 
of  a  negligent  trustee,  and  the  cases  which  were  cited  by  the 
plaintidPs  counsel,  particularly  the  one  of  Treves  ▼• 
Tovmshendj  in  1  Bro.  384,  385.,  are  to  this  point.  iiCt 
the  decree  be  so  entered  accordingly. 


Jacob  Travis  and  others  against  Waters.  JulySih. 

A  decree,  od  a  bill  for  a  specific  performance,  on  the  coming  in  of  the  mas- 
ter's report,  as  to  the  quantity  of  land  to  be  conveyed  and  the  payments 
made,  directing  the  balance  due  to  be  paid,  and  tfaeconTeyaoce  to  be  ese« 
cuted,  is  ajinal  decree. 

"if  K fined  decree  is  silent  as  to  costa^  they  are  lost,  and  cannot,  afterwards,  be 
ordered  to  be  paid,  unless,  on  a  rehearing,  the  decree  has  been  opened  for 
that  purpose. 

If  a  party  dies  before  costs  are  decreed,  they  are  lost ;  the  general  rule  being, 
that  the  costs  die  with  the  person  :  but  if  costs  have  been  decreed,  and  the 
party  dies  before  they  are  taxed^  they  may  be  recovered  by  his  personal  re- 
presentatives, on  a  bill  of  revivor ;  but  to  obtain  the  costs,  the  executors,  or 

-  personal  representatives,  must  be  before  the  court,  expressly  iu  their  charac* 
ter  as  such ;  for  if  the  bill  of  revivor  states  the  plaintiffs  to  be  the  keirt  and 
devisee  8 of  the  party  deceased,  tbopgh  some  of  them,  in  fact,  are  exe- 
cotors,yet  they  can  only  be  known  in  their  former  character,  and  not  as 
executors. 

THE  original  bill,  in  this  cause,  was  filed,  in  1802,  in  the 
name  of  Ezekiel  Travis^  for  a  specific  performance  of  a 
contract  for  the  sale  of  land,  and  for  an  account.  It  stated, 
among  other  things,  that  the  plaintifi*took  possession  under 
the  agreement,  and  made  several  payments ;  and  that  the  de- 
fendant had  since  commenced  an  action  of  ejectment,  to  re* 
cover  possession  of  the  premises,  and  had  obtained  a  verdict 
at  law.  The  cause  was  put  at  issue,  and  much  contradic- 
tory testimony  given,  respecting  the  alleged  payments,  and 
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1914.  a  feigned  isflue  was  awarded  to  aflcertain  the  fret  of  certam 
pa/mentfl,  and  a  rerdict  was  thereupon  found  for  the  plain* 
tiff*  In  October^  1 808,  this  court  decreed  a  conveyance  of 
part  of  the  premises,  and  directed  a  master  to  take  an  ac- 
count of  the  quantity  to  be  conveyed,  and  of  the  payments, 
and  to  ascertain  the  balance  due,  if  any,  to  the  defendant ; 
that  the  same  be  paid,  and  tiiat  the  conveyance  thereupon 
be  made ;  and  the  question  of  costs  was  reserved  until  the 
coming  in  of  the  master^s  report.  From  this  decree  there 
was  an  appeal  to  the  court  of  errors,  and  the  decree  was  af- 
firmed.(a)  The  original  plaintiff,  afterwards,  died,  (13th 
of  August  J  1812,)  and  the  suit  was  revived  in  favour  of 
the  present  plaintiffs,  who  are  the  heirs  and  devisees  of 
Ezekiel  TVavis  ^  and  two  of  them  executors  of  hi3  last 
will.  By  a  decretal  order  of  the  23d  January j  1813, 
the  suit  was  ordered  to  stand  revived,  and  the  master,  as 
before,  was  directed  to  take  an  account,  and  the  balance,  if 
any,  to  be  paid,  and  the  conveyance  to  be  executed ;  and 
that  further  directions  be  reserved  until  the  coming  in  of 
the  report. 

The  master  made  his  report,  in  May  following,  which 
was  confirmed;  a  small  balance  was  reported  to  be  due 
to  the  defendant,  on  the  tender  of  which,  with  the  interest, 
a  conveyance  was  ordered,  by  a  decree  of  the  31st  of  JIfey, 
1813*  This  decree  being  silent  as  to  costSj  an  application 
was  made,  in  September^  for  costs,  and,  on  the  8th  Octo^ 
icTj  costs  were  decreed,  by  the  late  Chancellor,  including, 
as  well  the  costs  of  the  original  suit  as  of  this  suit,  and  of  tlie 
ejectment  suit,  as  well  as  of  the  feigned  issues  tried  at  law. 

In  May  last,  a  rthearing  was  ordered  upon  the  question 
o(  costs. 

Henry,  for  the  plaintiffs.  1.  To  show  that  costs  follow 
the  justice  of  the  demand,  in  equity,  as  well  as  at  law,  he 

(a)  Vide  9  Joknt,  lUp.  450. 
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cited   RobtrU   y.   Kn^er^  2   Aik.  113.     Blackburn  r.       1814. 
Gregtmj  I  Bro.  C.  C.  424,  426.  ^"tTT^ 

2.  He  cootended,  that  the  decree  of  the  I  Bth  of  Octobery      ,  ▼• 
1808,  was  a  final  decree,  resenring  only  the  question  of 
costs. 

3.  He  insisted  that  the  rale  that  costs  die  with  the  per* 
son,  if  applicable  to  the  plaintiff  on  a  bill  of  revivor,  is  appli* 
cable  only  where  there  is  a  decree  for  coiis  alone ;  not  where 
there  is  also  a  duty  decreed  to  be  performed.  (2  Fet.  580. 
3  Aik.  772.) 

4.  As  to  any  objection  that  the /^er^oiia/  representatives 
of  EzekUl  Travis  are  not  before  the  court,  that  is  matter 
of  form,  and  is  a  reason  for  lettii^  the  cause  stand  over, 
until  they  are  technically  made  parties,  as  executors.  But 
it  is  expressly  allied  in  the  bill,  that  two  of  the  plaintiffs  are 
the  executors  of  Ezekiel  TVavu,  though  it  is  not  alleged 
ttat  they  proved  the  will* 

i2igg«,  contra,  contended;  !•  That  the  decree  of  Oelo* 
ier,  1808,  was  interlocutory,  and  that  of  the  31st  of  Jloyy 
1813,  the  final  decree,  in  the  cause ;  and  that  being  silent  as 
to  costSy  they  are  gone.  So,  if  intere$t  is  not  reserved  by 
the  decree,  the  court  cannot  give  it.  (Hale  v.  Qreiniankj 
DickeM^  Rep.  370.) 

2.  As  Ezekiel  Travis  died  before  any  decree  for  costs 
was  made  in  his  favour,  they  are  lost,  as  costs  could  not 
be  decreed  after  bis  death.  It  is  a  general  rale  that,  if  costs 
are  not  taxed,  they  die  with  the  party.  {Kemp  v.  Mackrellj 
2  Ves.  580.     3  Ves.jun.  195.) 

3.  But  if  the  costs  are  recoverable,  the  parties  entitled  to 
those  costs,  which  accraed  during  the  lifetime  of  Ezekiel 
JSraviSf  are  not  before  the  court.  They  are  recoverable 
by  the  executors  only,  not  by  the  heirs  and  devisees :  and 
the  plaintifis  are  not  before  the  court  in  the  character  of  exe* 
cators.  (3  Johns.  Rep.  543.  1  Dkkens^  Rep.  16.  2 
JHckens,  768.) 
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1814.  4.  But  if  the  executors  were  properly  before  the  courts 

thej  could  not  recover  the  costs,  for  the  reasons  alreadj 
alleged;  so  that  there  can  be  no  reason  for  staying  the  pro- 
^ceedings  until  they  should  appear  as  executors. 

5.  On  no  principle  whatever  ought  the  costs  of  the  eject* 
ment  to  be  recovered ;  as  the  defendant  put  the  plaintiff  to 
unnecessary  costs,  by  defending  the  suit  on  the  grounds  which 
could  not  be  supported. 

The  Chancellor.  The  first  objection  to  the  decree 
of  the  8th  of  October^  1813,  for  costs,  was,  that  die  question 
of  costs  was  not  reserved  in  the  decree  of  the  31st  of  May 
preceding,  and  that  as  the  decree  was  silent  as  to  costs,  and 
was  a  final  decree,  they  were  gone  or  waived,  and  could  not 
afterwards  be  awarded,  unless  on  application  for  a  rehearing, 
and  for  opening  the  decree,  which  was  not  attempted. 

I  have  no  doubt  that  the  decree  of  May,  1813,  is  to  be 
regarded  as  the  Jinal  decree  in  the  cause.  It  was  made  upon 
the  coming  in  of  the  master^s  report,  ascertaining  the  lands  to 
be  conveyed,  and  the  balance  to  be  previously  paid.  It  was 
the  final  end  and  closing  of  the  controversy,  and  was  analo- 
gous to  a  final,  as  contradistinguished  from  an  interlocutory, 
judgment  at  law.  The  decree  of  October ,  1 808,  cannot  be  so 
regarded,  for  though  the  right  to  a  specific  performance  was 
declared  generally,  yet  the  extent  of  that  right,  and  the 
conditions  upon  which  it  was  to  depend,  were  not  ascer- 
tained. The  plain  reason  of  the  thing,  the  obvious  meaning 
of  the  term,  and  the  definitions  in  the  books  of  practice,  all 
concur  to  show  that  the  decree  of  the  Slst  of  May,  1813, 
and  not  the  decree  of  the  27th  of  October^  1808,  was  the 
final  decree  in  the  cause.     (1  Har.  Prac.  622.) 

Being  a  final  decree,  and  being  silent  as  to  costs,  they 
were  undoubtedly  lost ;  as  much  so  as  if  they  were  omitted, 
to  be  awarded,  and  incorporated  in  a  final  judgment  at  law. 
Hiis  is  the  settled  rule ;  and  Lord  JsTorlhington,  in  the  case 
of  Htrle  V.  Greenbankj  (1  Dickens y  370.,)  said,  that  even 
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inteirest  is  lost,  unless  it  be  reserved  bj  tbe  decree  oa  hearing      1814. 
tbe  cause  on  the  c<Hning  in  of  ttie  master's  report. 

2.  Bttteren  if  this  technical  objection  did  not  exist,  it  is 
contended,  that  as  Ezekiel  Travit  died  as  late  as  the  13ih  ^ 
otAftgust^  1812,  but  before  any  decree  of  costs  was  made, 
the  right  to  costs  became  extinct  by  his  death ;  and  the  rule, 
at  law  and  equity  is  said  to  be  ttie  same  in  such  cases,  and 
tfiat  the  costs  die  with  the  person.  (JJoyd  y.  Pawis, 
Dickens^  16.  3  Ves.  580.  and  461.  Wkite  y«  /%- 
toard.    Hall  ▼•  Smithy  1  Bro.  438.) 

I  have  examined  the  books  on  this  point,  and  have  not 
met  with  a  case  allowing  costs,  under  such  circumstances,  to 
the  representatives  of  (be  party.  The  general  rule  is  even 
more  rigorous  than  diis,  for  if  the  party  die  before  costs  be 
taxed,  though  they  be  decreed,  they  are  gone.  (2  Ves. 
461.)  Lord  Hardwicke^  in  Kemp  v.  Mdckrell,  (2  Ves* 
580.  3  Atk.  811.  S.  C.,)  said,  that  this  was  a  hard  rule, 
as  it  turned  on  the  distinction,  whether  the  costs  were 
taxed  or  not,  and  the  right  was  as  certain  before  taxation  as 
after  ;  and  accordingly,  in  Morgan  v.  Scudamore^  (3  Ves^ 
jun.  195.,)  the  Chancellor  established  the  rule,  that  where 
the  plaintiff  dies  after  a  decree  for  costs,  and  before  taxar 
tion,  they  may  be  recovered  by  his  representatives,  by  a 
decree  for  revivor.  The  same  principle  had  been  admitted 
and  acted  upon  by  Lord  Hardwkke,  in  Blower  v.  Morrets, 
(3  Jltk.  772.)  The  only  point,  in  all  these  cases,  was,  whe- 
ther costs  already  decreed,  but  not  taxed  before  flie  death 
of  the  party,  were  recoverable  ;  but  tbe  question  is  not  so 
much  as  agitated  any  where,  whether  there  be  any  ground 
for  a  claim  for  costs  if  die  party  die  before  they  have  even 
been  decreed  or  considered. 

3.  This  objection,  therefore,  is  decisive  as  to  the  costs  that 
had  accrued  in  the  lifetimeof  £reA:te/  Travis :  But  if  this  diffi- 
culty was  not  in  the  way,  there  would  still  be  another  and  a 
third  difficulty  to  be  surmounted,  and  that  is,  that  the  personal 
representatives  of  Ezekiel  TraviSj  who,  if  any,  would  have 
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1814.  been  the  persons  entitjel  to  these  costs,  are  not  Wore  the 
court.  The  bill  of  revivor  is  bj  Oiie  heirs  and  devisees,  in 
the  capacity  of  heirs  and  devisees ;  and  although  two  out  of 
.  the  ten  plaintifis  are  stated  in  the  bill  of  revivor  to  be  execu* 
tors  of  Travisj  jet  tiiej  are  not  alleged  to  have  proved  the 
will,  or  to  have  taken  upon  themselves  the  trust,  nor  have 
they  revived  the  suit  in  that  capacity ;  and  wetsan  only  know 
them  in  the  character  in  ^ich  they  appear  before  the  court. 
{9  Dickmsj  768.     3  Johm.  Rep.  552.) 

For  these  reasons,  and  upon  either  of  the  grounds  I  have 
suggested,  I  am  of  opinion  that  the  plaintiflk  are  not  entitled  to 
a  decree  for  the  costs  that  had  accrued  in  the  lifetime  of  £re- 
Idel  Dravis^  and,  for  the  reason  first  mentioned,  they  are  not 
entitled  to  the  costs  that  have  accrued  since.  Upon  a  view 
of  ttie  whole  merits  of  this  controversy,  I  do  not  think  there 
is  any  cause  to  regretthe  application  and  operation  of  the  ge- 
neral rule.  The  parties  to  the  original  contract,and  which 
was  the  source  of  all  this  long  and  expensive  litigation,  were 
both  in  default,  in  slumbering  for  many  years  over  the  non- 
execution  of  the  contract,  and  not  calling  for  Its  prompt 
performance,  nor  doing  all  that  was  incumbeut  on  each 
party  respectively  to  do,  to  entitle  him  to  a  fulfihnent.  The 
tendency  of  suoh  delays,  is  always  to  obscure  the  truth  and 
certainty  of  transactions,  and  to  render  the  performance 
doubtful  and  difficult.  It  is  consonant  to  the  dictates  of  jus- 
tice and  good  policy,  that  each  party  should  be  made  to  feel 
the  inconvenience  of  such  neglect,  defaults,  and  delay,  bj 
being  subjected  to  the  payment  of  his  own  cost9  ;  viA  this 
has  frequently  been  the  course  of  the  court  in  such  cases* 
(RadcUffe  v.  Wtirrington,  12  Vtf.  335.  Wynne  v.  JIfor- 
gauj  7  Ves.  202.) 

Costs  denied,  (a.) 

(a.)  Affirmed,  on  appeal,  .War<;A  27th,  1815,  vide  12  Johns.  Rep.  500. 
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Simpson  against  J«  Hart. 

Judgreenti,  not  onlj  in  the  same  court,  but  io  different  courts,  may  be  tettrff 
agaioM  each  other |  at  law ;  aad  tlie  powers,  ofcouris  of  lawy  id  allowiog  tocb 
set-fft  does  not  depend  upon  etatutO)  but  on  the  general  jurisdiction  of  the 
court  over  its  suitors. 

Where  a  party  applied,  in  the  first  instance,  to  a  court  of  law,  to  allow  the 
set-off,  and  iliat  court,  after  a  foil  consideratioo  of  all  the  circumstancea 
of  the  case,  refused  to  allow  it,  this  court  refused  to  sottain  a  bill  filed 
for  an  injunction  and  a  set-off. 

A  decision  of  a  court  of  competent  jurisdiction,  being  rujuiicaia^  is  conclu- 
sive and  bindrng  on  all  other  courts  of  concurrent  jurisdiction. 

THE  bill  stated,  that  the  plaiDtiff  recovered  judgment  in 
the  mayor^s  court  of  the  city  of  New-Ywrk,  id  December, 
1813,  against  the  defendant,  and  £•  Hartj  for  4,585  dollars 
and  43  cents,  damages,  for  certain  assaults  and  batteries ; 
that,  afterwards,  in  the  same  term,  the  defendant,  J.  Hartj 
recovered  judgment  against  the  plaintiff  for  500  dollars 
damages  for  certain  assaults  and  batteries ;  that  on  the  8th 
o{  January  last,  the  plaintiff  obtained  an  order  to  stay  pro- 
ceedings in  the  said  causes,  and  applied,  on  due  notice,  to 
the  mayor^s  court  to  have  the  damages  in  the  last-mentioned 
cause  deducted  from  the  damages  recovered  in  the  first  cause, 
on  an  affidavit,  stating  the  existence  of  several  unsatisfied 
judgments  against  the  defendant,  prior  in  date  to  the  judgment 
obtained  by  the  plaintiff  against  him  and  £.  Hart^  on  one  of 
which  the  execution  was  returned  nulla  bona  ;  that  the  mo- 
tion to  the  mayor^s  court,  to  allow  the  deduction  by  way 
of  set-off,  was  denied;  that  several  unsatisfied  judgments, 
against  E.  Hart^  now  exist,  prior  in  date  to  that  of  the  plain- 
tiff, and  that  the  present  defendant  is  now  in  prison  on  a  ca. 
$a.  The  plaintiffprayed  for  an  injunction,  to  stay  proceedings 
in  the  cause  of  the  defendant  against  him ;  (which  was  grant- 
ed ;)  and  that  so  much  of  his  judgment  might  be  set  ojf  against 
the  defendant's  judgment. 


V, 

Hart. 
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1814.  The  answer  admitted  the  substance  of  the  facts  stated  in 

^^JJ^^I^^J^  the  bill,  and  added,  that  the  recorder j  on  the  motion  for  a 
set-off  in  the  major's  court,  with  a  full  knowledge  of  all  the 
.facts  that  appeared  in  evidence  on  the  trial,  and  after  con- 
sidering all  the  l^al  and  equitable  reasons  arising  out  of  the 
case,  denied  the  motion.  The  defendant  admitted  the  judg- 
ments against  him,  as  allied,  and  that  he  was  in  prison ;  and 
that  judgments  were  existing,  as  alleged,  against  £•  Hart^ 
his  father,  but  said  that  they  had  been  entirely,  or  in  great 
part,  paid  off;  and  that  he  did  not  believe  that  £•  Hart  was 
insolvent. 

Wiikinsy  for  the  defendant,  now  moved  to  dissolve  the 
injunction  staying  the  defendant's  execution  at  law.  He 
cited  3  Black.  Rep.  869. 

T.  A.  Emmet ^  Coldetij  and  Riker^  contra«  They  con- 
tended that  the  bill  set  out  facts  not  before  the  court  below, 
viz.  the  insolvency  of  the  defendants ;  that  the  decision  in 
the  court  below  was  not,  therefore,  in  the  legal  and  technical 
sense,  res  judicata.  If  the  plaintiff  had  no  remedy  in  this 
court,  the  decision  of  the  court  below  would  be  conclusive, 
and  without  appeal.  Now,  it  would  be  dangerous  and  op- 
pressive to  permit  every  county  court  to  exercise  equitable 
powers^  in  matters  of  set-off,  without  appeal.  A  summary 
decision  on  a  motion,  in  this  way,  was  not  that  res  judicata 
which  could  be  pleaded  in  bar.  They  cited  2  Wash.  Rep. 
36.255.  260.  Prec.in  CA.  233.  Fcn^  351,352.  1  Ves. 
323.  326.  13  Ves.  180.  2  Vem.  146,  147.  2  Esp.  Rep. 
627.  3  Bl.  Com.  388.  1  Burr.  394.  2  Atk.  603.  CooperU 
Eq.  PI.  267.  269.  5  Ves.  610.  614,  615,  616,  617. 
2  Caines^  Rep.  40— 51.  56,  7  Term  Rep.  455.  7  Ves, 
14,  15,  19.  21.  Finch? s  Rep.  47^.  Vaulx  y.  Sherry  and 
others. 

Harison^  in  reply,  contended,  that  courts  of  common  hw 
exercised  the  equitable  power  of  setting  off  judgments,  long 
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before  the  statates,  and  before  our  reyolatioD.  It  was  a  1814. 
power  inherent  in  the  courts  of  law,  from  the  reason  and 
ustice  of  the  thing.  The  case  of  Vaulx  y.  Sherrjfy  was 
anomalous,  and  the  cases  cited  from  Virginia^  consider  it  ^ 
as  founded  on  a  refusal  of  justice  at  law.  There  is  no  pre- 
cedent for  such  a  power  in  a  court  of  chancerj,  as  is  now 
claimed.  Anciently,  it  is  true,  there  were  instances  of  a 
court  of  chancery  relieving  against  an  oppressive  verdict ; 
but  that  practice  ceased  as  soon  as  courts  of  law  became 
more  liberal  in  granting  new  trials.  Courts  of  chancei^r 
now  refuse  to  interfere,  because  the  parties  have  complete 
remedy  at  law. 

'  If  the  plaintiff  had  applied  to  this  court,  in  the  first  in* 
stance,  his  bill  would  have  been  sustained ;  but  he  elected 
a  court  of  law,  and  having  made  his  election,  he  must  be 
bound  by  the  judgment  of  that  court.  There  is  no  new 
equity  in  this  case.  (1  Johns.  Cas.  436.)  In  Lechmere  v. 
Hawkins,  (2  Eisp.  Cas.  627.,)  Lord  Kenyan  meant  no  more 
than  that,  if  the  party  could  not  be  reUeved  in  a  court  of 
law,  he  might  seek  relief  in  a  court  of  equity.  So,  in  the 
present  case,  if  the  recordtr  had  refused  the  application,  as 
not  within  the  jurisdiction  of  the  mayor's  court,  the  party 
might  apply  here. 

The  Chancellor.  This  is  a  motion  to  dissolve  the 
injunction,  and  it  necessarily  involved  the  consideration  of 
the  main  question  arising  upon  the  pleadings,  viz.  whether, 
after  the  decision  in  the  mayor's  court,  disallowing  the  set- 
off, this  court  ou^t  now  to  interfere,  and  direct  the  judg- 
ment obtained  by  the  defendant  to  be  deducted  from  the 
amount  of  the  judgment  obtained  by  the  plaintiff  against 
the  defendandt  and  his  father,  Ephraim  Hart. 

It  is  admitted  that  the  question  of  the  set-off  was  raised 
in  the  mayor's  court,  upon  the  motion  of  the  plaintiff,  and 
that,  upon  a  consideration  '^  of  all  the  legal  and  equitable 
reasons"  arising  out  of  the  case,  the  motion  was  denied. 
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1814.  There  are  do  additional  facts  stated  in  the  bill,  and  confesied 
bj  the  answer,  which  can  materially  affect  the  merits  of  the 
question.  The  prior  judgments  against  Ephraim  Hart^  were 
.  not  shown  on  the  application  in  the  major's  court,  though 
the  party  had  it  in  hid  power  to  have  done  it ;  but  the  exist- 
ence of  these  judgments,  when  shown,  does  not  afford  any 
new  and  distinct  ground  for  equitable  relief,  since  they  only 
form  an  additional  »<em  of  testimony,  going  to  the  same  point 
with  that  before  introduced,  and  which  was  the  insecurity  of 
&e  plaintiff's  debt.  We  have  then,  here,  the  same  ques- 
tion, resting  on  the  same  principles,  as  the  one  considered 
and  decided  in  the  mayor's  court ;  and  it  is  certain  that  the 
mayor's  court  had  competent  jurisdiction  over  it. 

In  Barker  v.  Braham^  (2  Black.  Rep.  869.,)  decided  some 
time  before  our  revolution,  the  English  court  of  C*  B.  per- 
mitted a  judgment  of  the  K.  B.  to  set  off  against  a  judg- 
ment in  the  C,  B*,  so  as  to  narrow  the  execution  to  the 
balance.  That  case  admitted  and  sanctioned  the  equi- 
table and  salutary  jurisdiction  of  the  courts  of  common 
law,  in  cases  beyond  the  letter  of  the  statutes  of  2  &  8  G* 
II.  Subsequent  cases,  in  the  English  courts,  have  confiirm- 
ed  this  doctrine,  and  carried  it  into  effect.  It  has  been  ob- 
served, that  the  power  of  setting  off  judgments,  not  only  of 
the  same,  but  of  different  courts,  did  not  depend  upon  the 
statutes  of  set-off,  but  upon  the  general  jurisdiction  of  the 
court  over  its  suitors,  and  that  it  was  an  equitable  jurisdiction, 
and  frequently  exercised.  {Montagu  on  Set-offsj  6.  Jlfii- 
chill  V.  Oldjieldj  4  Term,  123.  Glaister  v.  Hewer j  8 
Termy  69.)  The  same  principle  has  been  often  recognised, 
and  acted  upon,  by  the  supreme  court  of  this  state. 
(3  Carney,  190.  1  Johns.  Rep.  144.  3  Johns.  Rep.  247.) 
It  is  very  clear,  then,  from  these  authorities,  that  the  mayor's 
court  had  a  full,  established,  and  rightful  cognizance  of  the 
relief  sought  by  the  present  bill;  and  it  must  have  been 
exercised  according  to  the  impression  which  that  court  re- 
ceived of  the  justice  and  equity  of  the  case. 
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The^plaintiff  elected  to  seek  his  relief  in  the  mayor's 
court,  upon  the  very  point  now  raised  by  the  bill  He  had 
his  choice,  whether  to  apply  to  that  court,  or  to  this, 
in  the  first  instance.  That  court  had  concurrent  equitable  - 
cc^izance  of  the  question,  and  this  court  is  now,  in  effect, 
called  upon  to  review  &e  case,  when  it  has,  confessedly,  no 
such  appellate  jurisdiction.  The  general  principle  is,  that 
the  decision  of  a  court  of  competent  authority,  or  a  resjudi' 
cataj  is  binding  and  conclusive  upon  all  other  courts  of  con** 
current  power.  It  is  a  principle,  which  pervades  not  only  our, 
own,  but  all  other  systems  of  jurisprudence,  and  has  become 
a  rule  of  universal  law,  and  is  founded  in  the  soundest  policy. 
(Dig.  44.  2.  &  Voet.  ibid.  Kaims^  Equity,  vol.  2.  367.) 
It  springs  from  that  comtfy  which  is  due  from  one  court  of 
concurrent  jurisdiction,  in  the  given  case,  to  another ;  and 
from  the  necessity  of  putting  an  end  to  litigations  which  have 
been  once  heard  and  decided,  and  of  preserving  mutual 
harmony,  respect,  and  conGdence  between  the  several  tribu- 
nals concerned  in  the  same  administration  of  justice*  These 
considerations  have  struck  my  mind  with  great  force,  and  I 
have  been  induced  to  examine  the  cases  which  have  been 
supposed  to  intimate  a  different  doctrine.  In  the  long  course 
of  judicial  decisions,  cases  will  sometimes  appear,  which 
seem,  at  first  sight,  to  contravene  the  best  settled  rules. 
This  arises  as  often  from  imperfect  and  inaccurate  reports  of 
cases,  as  from  any  other  cause.  But,  on  this  subject,  I  find 
no  modem  case,  in  which  chancery  has  taken  cognizance, 
on  the  same  grounds,  of  the  very  point  which  another  court, 
of  competent  authority  in  tfie  case,  has  considered  and  de*- 
cided.  Whenever  the  bill  has  been  sustained,  it  has  always 
been  upon  some  new  matter  of  equity,  not  arising  in  the  for- 
mer case,  or  for  some  relief,  to  which  the  powers  of  the 
court  of  law  were  not  fully  and  effectually  adequate.  Thus, 
in  the  annuOy  case,  on  which  much  stress  was  laid  by  the 
plaintiff's  counsel,  {Bremtey  v.  Holland,  5  Ves.  610.,)  it 
was  urged,  that  the  application  at  law,  had  been  merely  upon 
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1814.      the  manner  upon  which  the  consideration  was  paid,  and  had 
no  reference  to  the  new  and  clear  objection  then  raised* 


SiMPtOll 


Hart 


▼^^  It  was  further  obserred,  that  the  summary  application  to  a 
.  court  of  law,  was  given,  by  the  statute,  in  specified  cases 
only,  and  that  it  was  not  intended  to  shield  the  grantee  from 
another  application,  on  different  grounds ;  in  short,  that 
theK.  B*  could  not  exercise  the  jurisdiction  prayed  for  by 
the  bill.  The  Jlfa^^er  of  the  Rolli  pursued  in  the  same  train  of 
remark  in  giving  his  opinion,  and  observed,  that  the  plain- 
tiff  was  not  to  avail  himself  of  any  objection  that  was  the 
ground  of  application  to  the  K.  B«,  and  that  the  bill  sought 
to  set  aside  the  annuity,  not  on  the  ground  on  which  the 
K.  B.  was  called  on.  It  was,  doubtless,  for  these  reasons 
that  the  Lord  Chancellor,  when  the  case  came,  afterwards, 
before  him,  on  appeal,  (7  Ves,  3.,)  said  that  he  had  laid  out 
of  the  case  the  applications  to  the  K.  B. 

As  to  the  dicttun  of  Lord  Ketftumj  in  Lochmere  v.  Haw^ 
kins,  (2  Esp.  Rep.  626.,)  it  may  want  some  explanation,  but, 
as  it  stands,  it  does  not  appear  to  touch  the  point  before  us. 
It  does  not  apply  to  the  case  where  a  court  of  law,  having 
equitable  jurisdiction  in  the  case,  had  actually  exercised  it, 
and  the  unsuccessful  party  bad  resorted  to  chancery  for  re* 
lief;  but  it  was  only  applicable  to  a  case  in  which  a  court  of 
law  would  not,  or  could  not,  assume  cognizance  of  the  matter 
of  defence.  Nor  do  the  dicta  of  Lord  Hardmcke  and 
Lord  TTmrlow,  (1  Vea.  327.  7  Ves.  19.,)  which  were  also 
cited  upon  the  argument,  amount  to  any  thing  more  than  the 
general  remaric,  that  the  jurisdiction  of  courts  of  law,  over 
the  case  ofproferts  of  lost  deeds,  and  of  the  consideration  of , 
a  deed,  and  of  accounts,  does  not  destroy  the  ancient  juris- 
diction of  chancery  in  matters  of  that  kind.  But  dicta  are 
never  to  be  relied  on  when  repugnant  to  established  princi- 
ples, and  nothing  would  be  more  dangerous  to  the  law,  as  a 
science,  than  to  set  up  loose,  extra-judicial  sayings,  as  a  just 
ground  of  decision.  The  case  of  Hart  v.  Lovelace^  (6 
Term  Rep.  471 .,)  shows,  in  a  more  authentic  shape,  the  real 
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opinioB  of  Lord  Kenyan,  on  the  ^fect  of  the  exercite  of  1814. 
coocttirent  powers.  That  was  also  a  case  respectiiig  a  nse* 
niorial  under  the  annuity  act,  and  it  had  been  before  the 
court  of  ehanceiy.  This  induced  Lord  Kenycn  to  remafk, . 
that  be  had  ^^  some  difficulty  in  his  mind  respecting  the  de- 
cree in  chanceiy ;  that  if  the  question  had  been  brought 
befcre  that  court,  and  had  received  a  judicial  decision,  he 
should  have  thot^t  himself  bound  bj  it,  as  being  the  jodg^ 
ment  of  a  court  having  competent  jurisdiction  over  the  sob« 
ject  matter.  But  the  proceedings  there  were  dherso  inhdtu ; 
this  suit  had  a  different  object  in  view,  and  the  question  be- 
fore the  K.  B.  did  not  arise  in  that  court/'  The  other 
judges  expressed  themselves  to  tlie  same  effect 

Before  courts  of  law  were  in  the  exercise  of  their  present 
liberal  jurisdiction  over  the  subject  of  new  trials,  the  parties 
were  frequently  forced  into  equity,  to  be  relieved  from  op- 
piesflive  verdicts.  (3  Black.  Cam.  388.  Vauh  v.  Shet- 
ley  J  Rep.  temp.  JWA,  472.)  Since,  however,  that  juns- 
diction  has  been  well  established,  and  freely  exenused^on 
equitable,  as  well  as  legal  grounds,  the  party  failing  in  his  ap- 
plication at  law  for  a  new  trial,  will  not  be  relieved  in  equity* 
at  least,  upon  the  same  merits  already  discussed,  and  folly 
within  the  discretion  ef  a  court  of  law.  Where  courts  of 
law  and  equity  have  concurrent  jurisdiction  over  a  question, 
and  it  receives  a  decision  at  law,  equity  can  no  more  r&>ex^ 
amine  it  thaii  the  courts  of  law,  in  a  similar  case,  could  re-ex- 
amine a  decree  of  the  court  of  chancery.  In  the  case  of 
BaXtman  v.  Wxllat,  (1  Schoales  ^  Lefroy,  301.)  we  have 
the  opinion  and  decision  of  so  high  and  respectable  an  autho* 
rity  as  Lord  RedesdaU,  on  the  subject  now  under  conside- 
ration* A  verdict  was  obtained,  at  law,  againstthe  plaintiff, 
which  be  considered  unjust,  and  having  failed  in  his  applica- 
tion for  a  new  trial,  on  account  of  a  defective  notice  of  the 
motion,  he  sought  relief  in  equity ;  but  the  bill  was  dis- 
missed, and  Lord  RedesdaU  said,  that  he  could  not  find  any 
gnMmd  whatever  for  a  court  of  equity  to  interfere,  because 
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1 SM*  a  party  had  not  bronglit  evidence  wbioh  wM  in  his  power 
at  tibe  trial,  or  beoauae  he  had  negated  to  apply^  in  due 
tioiey  for  a  new  trial.  ^^  There  are  caaes,"  heobaerred,  *^  eeg- 
msable  at  hw,  and  alao  in  equity,  and  of  which  cogniaance 
cannot  be  effectoally  taken  at  law,  and,  therefore,  eqaity 
does  sometimes  interfere ;  so,  where  a  verdict  has  been  ob« 
tained  bj  firand,  or  where  a  party  has  possessed  hiosself, 
imppofeiljj  of  somednng,  hj  means  of  which  he  has  an  vm- 
conscientious  advantage  at  law,  which  equity  will  either  put 
ont  of  the  way,  or  restrain  him  from  using :  bat  without 
ciicnmstmces  of  that  kind,  I  do  fwi  Icrunoj^^  says  Lord 
ReiesdaUj  ^^  thai  eqtdhf  ever  do€$  iaiUerftrt^  to  grant  a  trial 
of  a  matter  which  has  alreaA/  been  ditcuBsed  in  a  comi 
ofhtm^  a  matter  capable  of  being  diecusted  lAere,  and  over 
whiehthe  court  of  law  had  full  jwritdi^imL?^  But,  upon 
the  principles  of  die  present  bill,  application  might  be  made 
t#  fltts  court,  in  most  cases,  where  a  motion  for  a  new  trial 
had  been  denied  in  a  court  of  law. 

The  settled  doctrine  of  the  Eniglieh  chancerj  is,  not  to 
reKive  against  a  judgment  at  law,  on  the  ground  of  its  being 
contrary  to  equity,  unless  the  defendant  below  was  ignorant 
of  the  &ct  in  question  pending  the  suit,  or  it  could  not  have 
been^received  as  a  defence ;  (  WiUiamt  v«  Lee,  3  Atk,  23S« ;) 
this  was  also  the  doctrine  of  the  court  of  errors,  in  tiie 
case  of  Le  Quen  v.  Oouvemeur  ^  Kemble^  (1  Johnt*  Cae. 

This  case  is  one  of  ibe  strongest,  against  the  interference 
of  this  court,  that  could  well  be  presented,  for  the  party  is 
not  seekii^  relief  against  any  facAee,  or  mistake,  or  fraud; 
bat  he  is  seekiog  for  a  review  of  his  case,  after  fidling  in  a 
voluntary  application  to  the  equitable  powers  of  the  mayor's 
court,  on  the  very  point  now  submitted,  and  after  that  appli> 
catioi;^  had  been  received,  heard  and  denied.  If  thb  fresh 
attempt  could  be  sustained,  there  would  be  no  equality  of 
right  between  the  parties.  The  remedy  would  not  be  re- 
ciprocal, for  if  the  set-off  had  been  aUow^  in  the  mayor's 
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ooartt  it  wW  nolba  contended  that  the  ddeodant  could  fawre      1S14. 
been  felieved  here  agaiut  it.    Tbe  pfinciple  tiiat  a  matteri  ^jf^f^^]^ 
once  considered  and  decided  hj  a  competent  power,  aball  Axdrxws. 
not  be  reviewed  by  any  other  tribunal  haring  concarrent       '  ' 
power,  except  in  the  regnlarcoone  of  error  or  appeal,  does 
not  rest  aponthe  mere  technical  form  of  ttie  decision.    That 
would  be  too  narrow  aground;  decisions  in  ttie  case  of  new 
trisJs  do  not  appear  upon  record,  and  they  are  also  decisions 
restii^  in  sound  discretion.    It  is  Ae  unfitness,  and  vexa- 
tion, and  indecorum,  of  permitting  a  party  to  go  on  socces* 
sively,  by  way  of  experiment,  from  one  concurrent  tribunal 
to  another,  and  thus  to  introduce  conflicting  decisions,  that 
prevents  the  second  inquiry ;  and  it  ought  to  be  observed, 
as  an  answer  to  mu<A  of  what  was  said  against  the  incompe- 
tency of  the  courts  of  common  pleas  over  such  questions, 
that  if  this  mode  of  review  was  to  |wevail,  it  would  apply  as 
well  to  the  case  of  an  unsuccessful  iqpplication  to  the  supreme 
court,  as  to  any  of  the  courts  below  it 

The  motion  to  dissolve  ftie  iqunction  is,  accor^ttigly, 
granted. 


In  the  fMatter  of  Ichubod  Anduws,  an  Infant.  ^uiy  2«tii. 

A  twrrogaU  hat  power  to  appoint  a  giiortfion,  but  has  no  juriadiction  over 

him  as  a  trustee. 
Chancery  has  the  same  toperiteDdance  and  control  over  guardians  by 

tUUuiCf  or  Urtmnmlary  guardians,  as  it  h^t  over  guardians  in  tQcag9, 

THE  petition  of  SartA  Oilbert  stated,  that  she  was  mother 
of  the  infant,  who  was  bom  in  October ,  1807,  and  that  in 
December ,  1808,  Justue  Oilbert^  the  second  husband  of  the 
petitioner,  was,  by  the  surrogate  o{ Cayuga  county,  appointed 
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1814.      guardian  to  the  infant,  and  bj  yirtue  of  that  appointment 

v^^>^^^  poaseMed  himBelf  of  the  real  and  penonal  estate  of  the  infant. 

ABDRKWf.   That  in  January ^  1812,   Justus  CrUbert  absented  himself 

'        from  the  petitioner  in  a  secret  manner,  and  enlisted  in  the 

armj  of  the  U.  S.  for  five  years.  That  he  is  now  on  the  western 

frontier,  and  has  converted  to  his  own  use  the  personal 

estate,  and  the  rents  and  profits  of  the  real  estate,  and  has 

lately  attempted  to  dispose  of  the  real  estate ;  and  that  he  is 

in  habits  of  extreme  intemperance,  &c.;  and  that  the  infimt 

is  a  charge  on  the  petitioner  ;  who  prayed  for  relief,  &c. 

The  facts  in  the  petition  were  sworn  to. 

The  Chancellor.  Though  the  guardian  was,  in  this 
case,  appointed  by  the  surrogate,  under  the  act  of  1813, 
(.y.  R.  Laws,  vol.  1.  454.,)  he  is  as  much  under  the  super- 
intendance  and  control  of  this  court,  as  if  he  had  been  ap- 
pointed by  it  in  the  first  instance.  The  power  of  the  sur- 
tx)gate  extends  only  to  the  appomtment  of  the  guardian; 
he  has  no  general  jurisdiction  over  him  as  trustee.  That 
power  remains  unimpaired  in  this  court,  and  every  guardian, 
however  appointed,  is  responsible  here  for  his  conduct,  and 
may  be  removed  for  misbehaviour.  It  has  repeatedly  been 
declared,  that  a  testamentary  or  statute  guardian  is  as  much 
under  the  superintendance  of  the  court  of  chancery  as  the 
guardian  in  socage.  {Beaufort  v.  Berty^  1  P.  Wms.  704« 
JEyre  v.  Countess  of  Shafishury,  3  P.  Wms.  107.  Rouck 
v«  Garoarj  1  Ves.  160.)  I  shall,  therefore,  direct  a  refer- 
ence to  a  master,  to  ascertain  the  truth  of  the  all^tions  con- 
tained in  the  petition,  and  to  report  thereon. 

Rule  accordingly. 


\ 
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Herrick  against  Blair  and  Blair. 

Arbitratorf,  after  a  witneis  had  been  sworn  and  examined,  and  they  were  left 
alone  to  deliberate  on  their  award,  called  the  witness  again,  and,  without 
the  knowledge  or  presence  of  the  parties,  examined  him  as  "  to  matters 
material  to  the  controversy,  on  which  he  had  before  given  testimony,  bat 
aboat  which  the  arbitrators  differed  as  to  what  the  witness  did  testify  on  the 
former  bearing."  An  injunction  to  stay  a  suit  at  law,  on  the  arbitration  bond, 
for  the  non •performs  nee  of  the  award,  was  refused. 

Awards  cannot  be  impeached,  or  set  aside,  vnless  for  corruption,  partiality, 
or  grose  misbehaviour  in  the  arbitrators,  or  for  some  palpable  mistalie  of 
tba  law  or  the  fact. 

THE  Ull  stated,  that,  on  the  31st  of  March  last,  the  parties 
to  die  bill  submitted  their  matters  in  difference,  relative  to  a 
lease  of  five  acres  of  land,  dit  Qreenbushj  from  the  plaintiff  to 
ihe  defendants,  for  five  years,  &c.  to  three  arbitrators,  and 
entered  into  arbitration  bonds  accordingly ;  that  the  arbi- 
trators met,  and  heard  the  parties  and  their  proofs ;  and  after 
the  arbitrators  were  left  alone  to  deliberate,  thej  called  be- 
fore them  a  witness  who  had  been  already  sworn  and  ex- 
amined ;  and,  without  the  knowledge,  or  consent,  or  presence 
of  the  parties,  examined  the  witness  '^  to  matters  material  to 
the  controversy,  of  which  he  had  given  testimony  before,  and 
abont  which  the  arbitrators  differed,  as  to  what  he  testified 
^ntheformerhearing.^^  That  the  award  was  in  favour  of 
the  defendants,  and  awarded  the  plaintiff  to  pay  to  them  100 
dollars,  which  he  had  refused  to  do  ;  and  had  been  sued  at 
law  on  the  arbitration  bond.  The  plaintiff  prayed  for  an 
injunction  to  stay  the  suit  at  law,  and  for  general  relief. 

Cbanyiflin,  for  the  plaintiff,  moved  for  the  injunction,  and 
cited  6  Ves.  70. 

The  Chancbllob.    There  was  nothing  done,  in  this 
caie,  by  the  arbitrators,  from  which  misconduct  can  be  infer- 
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1814.      red.     They  only  called  a  witness  before  them,  who  had  been 
already  examined  in  the  presence  of  the  parties,  to  explain 
his  testimony  concerning  which  the  arbitrators  differed.    It 
_  is  not  alleged,  nor  is  it  to  be  inferred,  that  the  witness  de« 
posed  differently,  as  to  any  fact,  from  what  he  meant  to  haye 
testified,  and  to  have  been  understood,  on  the  first  examina- 
tion.   The  case  does  not  come  up  to  that  of  Walker  v. 
FVobuher,  (6  Vee.  70.,)  for  there  the  arbitrator,  after  he  had 
told  the  parties    that  the  hearing   was  closed,  and  had 
dismissed  them,  examined  three  more  persons  on  the  part 
of  the  defendant,  and  when  no  person  was  present  on  the 
part  of  the  plaintiff.     This  was  unfair,  partial,  and  a  gross 
misconduct,  and  contrary  to  all  the  principles  of  a  just  pro- 
ceeding.   There  is  no  analogy  between  that  case  and  Ms ; 
and  to  interfere  and  set  aside  the  award  upon  an  irregularity, 
(even  admitting  it  to  be  one,)  so  slight  and  immaterial  as  the 
one  now  set  up,  would  be  contrary  to  the  general  doctrine 
of  the  court  in  respect  to  awards.    The  uniform  language  of 
the  cases  is,  that  an  award  cannot  be  impeached  but  for  cor- 
ruption, partiality,  or  gross  misbehaviour,  in  the  arbitrators, 
or  for  some  palpable  mistake  of  the  law  or  the  &ct«    The 
arbitrators  are  judges  of  the  parties'  own  choosing;  their 
proceedings  and  award  are  treated  with  great  liberality,  and 
eren  a  mistake  upon  a  doubtful  point,  often  will  not  open 
an  award.    These  principles  have  been  declared  and  assert- 
ed in  a  series  of  decisions,  all  going  to  the  same  point,  and 
conteining  a  weight  of  authority  not  to  be  resisted*    {EarU 
v.  Stacker^  2  Vem.  251  p  and  PUl  y.  Dawkra^  cited,  ihii. 
Camforth  y.  Oeer^  2  Vem.  705.    Ives  y.  Medcalfe^  1  4tk. 
63.    Ridoul  v.  Pakh  3  AiL  486.    Tittenson  y.  Peal,  3 
Aik.  539.     Amn.  3  Atk.  644.    Hawkins  y.   Colcltmghj 
1  Burr.  274.    KnQx  r*  Symmfrnds^  I  Fb.jun.  369.    JUbr- 
gan  y.  JMslAcr,  2  Ves.  jun.  22.    Chace  y.  Westmore^  13 
East,  357.) 
The  injunction  is,  accordingly,  denied. 


CASES  IN  CHANCERY. 


103 


1814. 


Woods  againsi  Morebll  awd  othbrs. 


£zceptioiif  u>  an  aotw«r  for  impertiiMnta  a»  weU  at  insufficitiicy,  are  nade     Juljf  S7th. 
Iq  writing,  and  reforred,  at  the  same  time,  to  the  master,  and  are  disposed  of 
together.    (This  is  diffsreot  from  the  practice  of  tlie  court  of  chancery  in 
Mnglmid.) 

The  best  rule  to  ascertain  whether  the  matter  lie  impertinent,  is  to  see  whether 
the  subject  of  the  allegation  could  he  put  in  issue,  or  be  giyen  in  evidence 
between  the  parties. 

An  answer  ought  not  to  go  out  of  the  bilUto  state  what  is  not  material  or 
relevant  to  the  case  stated  in  the  bill.  Long  recitals,  stories,  conTersations, 
and  insinuationa  tending  to  scandal,  are  impertinent.  So,  facts  not  material 
to  the  decision  are  impertinent,  and,  if  reproachful,  are  scandalous. 

But  if  the  plaintiff  will  put  impertinent  questions,  he  must  take  impertinent 
answers.  It  will  depend,  boweyer,  on  the  reason  of  the  thing,  and  the 
nature  of  the  case,  how  far  a  general  inquiry  will  warrant  an  answer  leading 
to  particular  details. 

The  defendant  must  answer  directly  and  precisely  to  ercry  material  allegation 
in  the  bill,  and  not  by  way  of  a  negative  pregnant.  The  charges  are  not  to 
be  answered  literally ;  but  the  defendant  must  confess  or  traverse  the  sub- 
fltancaof  each  charge  positively,  and  with  certainty.  Particular  and  precise 
charges  must  be  answered  particularly  and  precisely,  and  not  generally, 
though  the  general  answer  may  amount  to  a  full  denial. 

If  a  fact  is  charged  to  be  within  the  defendant's  personal  knowledge,  he  must 
answer  positively,  and  not  to  his  remembrance  or  belief;  and  as  to  facts 
not  within  his  own  knowledge,  be  must  answer  as  to  his  Information  and  be- 
lief, not  as  to  bis  information  or  hearsay,  without  stating  his  belief  one  way 
or  the  other. 


THE  bill  stated,  ibat  WUliam  W.  Sackett,  being  indebted 
to  the  plaintiff,  on  the  30th  of  Jti/y,  1812,  convejed  to 
him  certain  lots  of  land  in  the  town  of  Xenburghj  in  Orange 
county,  m  trust  for  all  his  creditors.  The  plaintiff,  at  the 
same  time,  made  a  declaration  of  trust,  that  the  plaintiff  was 
to  sell  parts  of  the  land  unencumbered,  and  to  pay  off  encum- 
brances, and  then  to  pay  the  debts,  and  return  the  surplus  to 
Sackett.  The  plaintiff  took  possession  of  the  land  and 
leased  it  There  was  a  mortgage  on  the  land,  to  William 
Lamrmcty  and  a  prior  judgment,  of  October^  1811,  in  favour 
of  Aiutin  4*  Andrews,  who  assigned  it  to  the  defendant, 
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1814.     Morrellf  on  the   10th  of  January,  1812,  for  a  less  sum* 
There  was  also  a  judgment  in  favour  of  £•  Griswoldj  of 


IfooDB 


MORRBLL. 


▼.  Juncy  1812,  another  in  favour  of  Duryet  and  Heyer,  docket- 
^ed  in  August,  1812,  who  refused  to  receive  payment  and 
assign  it.  Executions  were  issued  on  the  judgments,  and 
the  sheriff  was  required  to  sell  in  parcels;  but,  on  February^ 
1 8 1 3,  he  sold  ail  the  premises  together,  on  all  the  judgments ; 
and  declared  the  sale  to  be  subject  to  all  encumbrances.  Mor* 
rell  and  Wtlltr^  defendants,  by  their  Attorney,  Sleight,  one 
of  the  defendants,  purchased  theproperty,  at  the  sale  of  the 
sheriff,  for  1,200  dollars ;  and  a  conveyance  was  accordii^ly 
executed  to  them.  The  bill  charged  fraud  in  the  sale,  on  the 
part  of  the  defendants,  with  a  view  to  defeat  the  trust.  Ac- 
tions of  ejectment  were  brought  by  the  defendants,  under  the 
sheriff's  deed. 

A  suit,  by  Lawrence,  on  his  mortgage,  was  pending  in  chan- 
cery at  the  time  of  the  sheriff's  sale.  The  defendants  put  in 
separate  answers,  which  are  not  necessary  here  to  be  stated. 
Numerous  exceptions  were  taken  to  each  of  the  answers, 
some  for  insufficiency  and  others  for  impertinence.  On  a 
reference  to  the  master,  the  exceptions  were  generally  al- 
lowed by  him,  and  exceptions  were  taken,  on  the  part  of  the 
defendants,  to  the  master's  report. 

The  cause  came  on  to  be  heard  on  the  exceptions  to  the 
report. 

It  was  objected,  on  the  part  of  the  defendants,  that  it  was 
not  the  course  and  practice  of  the  court  to  make  exceptions 
in  writing  to  answers  for  impertinence,  and  especially  joined 
with  other  exceptions  for  insuffioiency ;  that  exceptions  for 
impertinence  were  first  to  be  disposed  of,  before  the  answer 
was  to  be  questioned  for  insufficiency.  They  cited  1  Har. 
Ch.  Pr.  310.  324,  325.     14  Ves.535,  536,  537. 

Burr,  for  the  defendants. 

P.  ^4.  Jay,  for  the  plaintiff. 
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The  Chavcbllor.  The  EngUih  practice  is  not  to  1814* 
make  formal  and  special  exceptions  in  writiog,  in  the  first  in* 
stance,  to  an  answer,  for  scandal  or  impertinence,  as  is  done 
for  iniufficiency ;  but  on  a  suggestion,  by  motion,  of  such  . 
matter,  the  answer  is  referred  to  a  master  to  look  into,  and  if 
.  he  certifies  against  the  exception,  the  plaintiff  may  except,  in 
writing,  to  the  report,  and  specify  the  particular  parts  which 
are  scandalous  or  impertinent ;  and  this  reference  for  imper- 
tinence must  precede  one  for  insufficiency.  I  find,  how- 
ever, that  a  different  practice  prevails  here  in  this  court,  and 
instead  of  a  loose  and  general  suggestion,  the  party  does,  in 
tfie  first  instance,  what  he  eventually  may  be  obliged  to  do 
under  the  Eingiish  practice,  and  the  objections  to  the  an- 
swer, as  well  for  impertinence  as  for  insufficiency,  go  at  once 
to  the  master,  and  are  disposed  of  together.  I  do  not  per- 
ceive any  strong  objection  to  this  mode  of  practice,  which 
ought  to  induce  me  to  interfere  and  change  it.  It  may  save 
time ;  (or  it  admits  of  but  one  reference  to  the  master,  instead 
of  two,  and  by  reducing  the  exceptions  to  writing,  and  spe- 
cifying the  parts  that  are  deemed  impertinent,  there  is  greater 
precision  and  certaunty  in  the  proceediiig. 

Widi  respect  to  the  merit  of  the  exceptions,  I  would  first, 
generally,  observe,  that  from  the  short  experience  I  have 
had  in  this  court,  it  appears  that  much  tedious  discus- 
sion and  delay  have  arisen  from  what  are  deemed  defective 
or  impertinent  parts  of  an  answer.  The  general  rules  on 
this  subject  are  founded  in  good  sense  and  sound  justice, 
and  they  cannot  be  too  well  understood,  nor  too  strictly  en* 
forced  ;  the  neglect  of  them  will  always  receive  disapproba-^ 
don.  If  answers  are  to  be  made  the  vehicle  of  recrimina- 
tion, or  of  matter  of  mere  history,  or  inducement,  or  scandal, 
not  pertinent  to  the  case,  and  only  useful  to  excite  prejudice, 
the  character  of  pleadings,  in  this  court,  would  be  degraded. 
And  if  the  defendant  is  not  compelled  to  a  full,  frank,  and 
explicit  disclosure  of  every  thing  properly  required  of  him, 
and  resting  in  his  knowledge,  information,  or  belief,  one  of 
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1814.*     the  most  salutary  ends  of  the  jarisdiction  of  this  court 
would  be  defeated. 

1.  As  to  impertinent  matter,  the  answer  must  Dot^  out 
.  of  the  bill  to  state  that  which  is  not  material  or  relevant  to 
the  case  made  out  by  the  bill.  Long  recitals,  digressionB, 
stories,  conversations,  and  insinuations  tending  to  scandal,  are 
of  this  nature.  Facts  not  material  to  the  decision,  are  im» 
pertinent,  and  if  reproachful,  they  are  scandalous ;  and,  per- 
haps, the  best  test  by  which  to  ascertain  whether  the  mat- 
ter be  impertinent,  is  to  try  whether  the  subject  of  the  alle<» 
gation  could  be  put  in  issue,  and  would  be  matter  proper  to 
be  given  in  evidence  between  the  parties.  If,  indeed,  the 
plaintiff  will  put  impertinent  questions,  he  must  take  the  an- 
swer to  them,  though  it  be  impertinent ;  but  it  will  depend 
upon  the  reason  of  the  thing,  and  the  nature  of  the  case,  bow 
far  a  general  inquiry  will  warrant  an  answer  leading  to  de- 
tail. The  court  will  always  feel  disposed  to  give  the  an- 
swer a  liberal  consideration,  on  this  point  of  matter  irrelevant, 
and  to  consider  whether  it  can  have  any  real  and  proper  in- 
fluence upon  the  suit,  fiaving  regard  to  the  nature  of  it  as 
made  by  the  bill.  {Coopers^  Treatise^  318.  Mitford^  248. 
Peck  v.  Peck^  Mosely^  45.  St.  John  v.  St,  John,  11 
Ves.  626.)  The  case  of  Smith  v.  Reynolds,  {Mosely,  69.,) 
gives  us  a  sample  of  matter,  which  was  at  the  same 
time  impertinent  and  scandalous.  The  plaintiff  filed  his 
bill  to  be  relieved  against  a  stale  bond,  and  mentioned  the 
fact  of  a  subsequent  bond,  which  he  had  somehow  lost, 
and  by  reason  of  which,  he  was  obliged  to  sue  the  defendant 
in  chancery,  and  had  recovered.  The  defendant,  in  his  an- 
swer, said,  that  he  did  not  believe  that  the  plaintiff  had  lost 
the  bond  last  mentioned,  but  believed  that  he  had  fraudulently 
concealed  or  destroyed  it ;  and  the  chancellor,  very  properly, 
held,  that  the  defendant  had  denied  what  was  not  mate- 
rial, and  what  the  plaintiff  did  .not  require  him  to  answer  5 
and  that  he  had  gone  out  of  the  way  purely  to  reflect  on  the 
plaintiff. 
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2.  With  respect  to  the  sufficieruy  of  the  answer,  the  ge-  1814. 
neral  rule  is,  that  to  so  much  of  the  bill  as  is  material  and 
necessary  forthe  defendant  to  answer,  be  must  speak  di- 
rectly, without  evasion,  and  not  by  way  of  negative  preg-  ^ 
nanU  He  must  not  answer  the  charges  merely  literally, 
but  he  must  confessor  traverse  the  substance  of  each  charge 
positively,  and  with  certainty  ;  and  particular  precise  charges 
must  be  answered  particularly  and  precisely,  and  not  in  a 
general  manner,  even  though  the  general  answer  may  amount 
to  a  full  denial  of  the  charges.  Indeed,  as  Lord  Eldon  ob- 
served, the  policy  of  the  proceedings  in  this  court  is,  that 
a  generahdenial  is  not  enough ;  but  there  must  be  an  answer 
to  the  sifting  inquiries  upon  the  matter  chained.  If  a  fact 
be  charged  which  is  in  the  defendant's  own  knowledge,  he 
must  answer  positively,  and  not  to  his  remembrance  or  be- 
lief; and  as  to  facts  not  within  his  knowledge,  he  must  an- 
swer as  to  his  information  or  belief,  and  not  to  his  informa- 
tion or  hearsay  merely,  without  stating  his  belief  one  way 
ojthe  other.  X^ohunU  Cur.  Can.  111.  IVyaWs  P.  Reg.  13, 
14.  1  Har.  Ch.  Prac.  302,  303.  Mitford^  246, 247.  Coop- 
er's Ejti.  P/.  313, 3  H.) 

3.  In  the  application  of  these  general  principles  to  the 
exceptions  before  me,  the  task  is  easy,  because,  by  applying 
the  case  to  the  rule,  it  will  readily  be  perceived  that  most 
of  the  exceptions  are  well  taken  for  impertinence  and  for 
insufficiency.  I  shall  not  go  into  particulars.  The  excep- 
tions allowed  are  noted,  and  they,  for  the  most  part,  speak 
for  themselves.  Most  of  what  was  said  by  the  defendant, 
JdorrtUj  for  instance,  concerning  the  history  of  a  voluntary 
deed  of  trust  from  Sackett^  to  him  and  others,  was  irrelative 
to  the  subject  matter  of  the  bill,  viz.  the  fraudulent  sale 
and  purchase  under  the  execution ;  and  it  is,  at  the  same 
time,  replete  with  insinuations  and  reflections  against  the 
plaintiff.  I  accordingly  allow  twenty-five  of  the  exceptions 
taken  to  the  answer  of  Morrell,  and  ten  of  those  taken  to  the 
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1814.      answer  of  Wdltr^  and  nineteen  of  those  taken  to  tbe  answer 
v-^^jv^  oiSUghi. 

r.  Thefollowing  exceptions  to  die  answer  of  Georgt  MorreU 

^'*'  are  allowed,  viz.  the  2d,  3d,  6tfi,  7th,  eth,  11th,  IStii, 
14th^  16tti,  17th,  19th,  21st,  22d,  2Sflj,  26th,  27th,  28th, 
29th,  Slst,  32d,  33d,  34th,  35th,  36th,  and  37tfa. 

liie  following  exceptions  to  the  answer  of  Hiram  WeUer 
are  aUowed,  viz.  the  2d,  4th,  6th,  71h,  8th,  9th,  10th,  12tti, 
13th,  UA. 

The  following  exceptions  to  the  answer  of  Soltman  Sltght 
are  allowed,  viz.  the  1st,  2d,  3d,  4ih,  7th,  8th,  9th,  lOtb, 
llibj  13ib,  14th,  Idth,  16th,  17th,  18th,  19th,  20th,  24th, 
and  25th.    The  question  of  costs  is  reserved. 

Exceptions  allowed. 


W^M 


.rti^2Stfa.  Isabella  Mix  against  M.  P.  Mix. 

Ptndiog  a  bill  by  a  wife,  for  a  diyorce,  to  which  tlie  defendant  had  demurred, 
and  before  a  hearing  on  the  demurrer,  on  the  petition  of  the  plaintifl^ 
setting  forth  that  she  was  abandoned  by  the  defendant,  and  wholly  desti- 
tute of  all  means  of  support,  and  for  carrying  on  the  suit,  the  court,  under 
tba  circumstances  of  the  case,  ordered  an  allowance  of  tkiriy  didlan  a 
month,  to  be  paid  by  the  defendant  to  the  plaintiff,  monthly,  or  to  the  re- 
gister, for  her  use,  until  the  further  order  of  the  court. 

THE  petitioDer  stated,  among  other  things,  that  she  Was 
a  native  of  England^  and,  on  the  9th,  of  October,  1808,  in- 
termarried, in  that  cootitry,  with  the  defendant,  a  citizen  of 
the  United  States.  The  defendant  dissipated  her  fortune, 
totheamount  of  more  than  3,000  pounds  sterling;  and  they 
came  together  to  the  United  States,  in  June,  1809,  and  re- 
turned again  to  England/m  January,  1810,  where  the  de- 
fendant left  her,  in  June,  1810,  destitute  of  the  means  of 
support,  and  returned  to  tbe  United  States.     Before  leaving 
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her,  the  defendant  had  treated  her  with  great  cnieltjr  and      1B14. 
barbarity,  &c.    In  the  summer  of  1813,  she  followed  ttie  ^^^^^^' 
defendant  to  die  VniUd  States^  and  in  December^  of  ttttt       ^/- 
year,  they  cohabited  together  in  J^Tew'York,  for  a  few  days, . 
when  he  abandoned  her  again,  refusing  her  all  aid  or  sup* 
port*    Being  informed  that  he  led  a  dissolute  and  adulterow 
Mfe,  she  exhibited  a  bill  of  divorce,  in  this  court,  in  JprU, 
1814,  to  obtain  a  dissolution  of  the  marriage,  on  the  ground 
of  his  adultery,  and  for  general  relief*     The  defendant  ap- 
peared and  demurred  to  the  bilL 

The  petitioner  further. stated,  that  she  was  exposed  to 
great  distress  for  want  <>f  support,  and  was  totally  destitute 
of  the  means  necessary  to  carry  on  her  suit;  (bat  the  de» 
fendant  is  an  officer  in  the  navy  of  the  United  Stattij  and 
receives  lipwards  of  70  dollars  a  month,  for  his  pay  and 
-emoluments,  and  prayii:^  that  he  might  be  ordered,  fortb- 
wiA,  to  pay  her  500  dollars,  to  enable  her  lo  prosecute  her 
aait,  isDc.  The  facts  stated  in  the  petition,  were  sworn  to  the 
90th  efJii^y,  instant/ 

Bwtr^  for  Ihe  petitioner,  cited  S  BuanCs  Eccles.  Lam. 
4S3— 43e.  OuglUan*»  Ordo  Judidofvm,  306.,  tit.  906. 
909.,  sect.  7.    2  Dickens^  Rep.  49g.  563.     Oro.  Car.  16. 

Roim(m^  contra. 

Ths  Chakcbllor.    The  statute  gives  ibis  court  juris- 

"diction  over  divoroes,  avmcvlo  mairimtmiit  fer  adultery, and 

,  -OTer  divoroes,  a  mensa  et  tharo^  for  cruelty,  only  in  the  can 

'if  pa¥t%ei  tf  '«   certain   designation   and   «ieicr^p#Mm.(a) 

(«)  The  first  section  of  the  act  niAkes  it  lawful,  in  cases  where  adulleryS^ 
committed  Xfy  husband  or  wife,  <<  they  being  the  inhabitants  of  this  state  at  ihe 
^mt  Ofconmiiting  such  adultery,  or  when  the  marriage  shaH  haye  been  so- 
iMMNMd,  or  taken  place  within  this  stale,  and  the  party  iigared  anactual  re^ 
tident  in  this  state,  at  the  time  the  adultery  isicommitted,  and  at  the  time  of 
exhibiting  the  bill,  to  exhibit  a  bill  for  a  divorce,"  &c.,  a  vinculo^  &c.  And 
the  10th  section  provides,  in  the  lilie  circumstances,  in  case  of  cruelty  and 
ifihvman  treatment^  that  a  bill  may  be  exhibited  for  a  divorce,  a  fnen$a,  Sic. 


Mu. 
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1814*      (S  a:  R.  L.  197.  8.  1  and  10.)    Whether  this  be  one  of 
^^■^y^^  tfiose  cases  in  which  the  court  is  authorized  to  interfere 

Mix 
▼.         «nd  snstain  the  inquiry,  remains  jet  to  be  ascertained.    As 

.  the  defendant  has  put  in  a  demurrer  to  the  biil,  it  would 
seem  to  be  premature  to  make  any  order  touching  the  main- 
tenance of  the  wife,  founded  on  the  main  subject  matter  of 
the  bill,  until  the  demurrer  is  disposed  of.  Perhaps,  the  court 
has  no  cognizance  of  the  case,  for  the  purpose  of  divorce. 
The  bill  goes  for  a  dissolution  of  the  marriage,  on  the  chai^ge 
of  adultery,  and  in  such  cases  the  decree  of  divorce,  under 
the  statute,  precedes  a  further  decree  or  order  for  an  allow- 
ance to  the  wife.  But  if  no  divorce  can,  orought  to  be  de- 
creed, perhaps  the  bill  may  be  sustained  for  alimony*  The 
statute  declares,  ''  that  whether  the  court  shall  decree  a 
separation  from  bed  and  board,  or  not,  it  may  make  such 
order  and  decree,  for  the  suitable  support  and  maintenance 
of  the  wife  and  children,  or  any  of  them,  by  the  husband, 
or  out  of  his  property,  as  the  nature  of  the  case  nuiy  re- 
quire." The  petition  states  a  case  requiring  immediate  re- 
lief, as  to  support,  and  the  existence  of  the  relation  of  hus- 
band and  wife  must  be  deemed  to  be  admitted.  Though  it 
would  appear,  from  some  of  the  cases  referred  to,  and  par- 
ticularly those  in  Chtghton  and  Dickens,  that  the  courts, 
after  the  fact  of  the  marriage  is  admitted,  do  allow  to  the 
wife  a  sum /or  carrying  on  the  smty  as  well  as  for  interme- 
diate alimony,  and  though  I  rather  apprehend  that  this  is  a 
general  rule,  and  applies  whether  the  wife  is  plaintiff  or  de« 
fendant,  in  a  suit  with  the  husband,  {FoumePs  TVaite  de 
PAdulUre,  365.,)  yet  I  do  no  not  think  1  ought  to  g;o  so  fiir  in 
this  case,  when  even  the  jurisdiction  of  the  court,  over  the 
question  of  divorce,  remains  unsettled.  The  plaintiff  ought 
to  set  down  her  cause  forbearing,  upon  the  demurrer. 

I  am  willing,  for  the  present,  and  under  the  circumstances 
of  this  c^,  to  direct  a  monthly  allowance  of  30  dollars  to 
the  plaintiff,  to  be  computed  from  the  20th  inst.,  (being  the 
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date  of  tbe  petition,)  and  to  be  paid  monthly  hj  ttie  defend-      1814. 
ttit,  to  tbe  plaintiff  herself,  or  to  the  register,  or  assistant  ^'^J^J)^^ 
register,  of  this  coart,  for  her  use ;  and  that  this  allowance         ▼. 
continue  until  the  further  order  of  the  court.  •    .^^^^^^...^^^^ 


Rule  accordingly. 


Wilkin  and  others  against  Wilkin.  jiugwt  89tb. 

If  a  bill,  bfsidee  the  usual  prayer  for  general  relief,  contains  a  prayer  for  «pe- 
ct/Se  relief,  the  plaintiff  Is  entitled  toother  specific  relief,  so  far  as  it  is  con- 
sistent with  the  case  stated  In  the  bill. 

The  court  will  not  sustain  a  bill  for  a  partition,  where  tbe  title  Is  denied,  or  is 
not  clearly  established ;  butythe  bill  will  be  retained,  to  give  the  plaintiff  an 
opportunity  to  establish  his  title  at  law. 

THIS  case  arose  on  a  rehearing,  agsdnst  a  decree  of  the 
late  Chancellor,  dismissing  the  bill. 

The  bill  stated,  that  the  plaintiffs  are  the  children  and 
heirs  at  law  of  William  Wilkin,  deceased.  John  WUkin, 
their  grand&ther,  before  the  29th  of  July,  1753,  purchased 
of  tiie  Widow  Phillipse,  and  her  children,  a  lot  of  land,  (now 
in  Orange  county,)  of  about  500  acres,  paid  part  of  the 
purchase  money,  and  entered  into  possession,  but  had  no 
deed.  He  owed  Jacobus  Bruyn  200  pounds.  On  the 
29th  of  July,  1562,  he  made  his  will,  and  among  other 
things,  devised  as  follows :  "  I  do  give,  devise,  and  be- 
queath, unto  my  four  sons,  by  name,  John,  George,  Joseph, 
and  Jason^  and  to  their  heirs  and  assigns  for  ever,  all  that 
lot  of  500  acres  of  land,  or  thereabouts,  and  the  farm  where- 
on I  live,  with  the  appurtenances,  by  me  purchased  of 
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-  1S14.  Widow  Phillipstj  and  her  children,  and  for  whieb  1  have 
DO  conveyance  from  them  yet;  the  one  half  thereof  to  my 
said  ton  John,  his  heirs  and  assigns,  and  the  other  half 
thereof  unto  my  aaid  three  sons,  George,  Joseph,  and  JSmou, 
their  heirs  and  assigns  ;  nevertheless,  it  is  my  will,  and  I 
do  order  and  direct,  that  my  said  four  sons,  John,  George, 
Joseph^  and  Jason,  shall  pay  for  the  same,  to  Jctcohus 
Brwfn,  the  sum  of  two  hundred  pounds,  with  interest,  &c., 
the  one  half  to  be  paid  by  my  said  son  John,  and  the  other 
half  by  my  other  three  sons,  George,  Joseph,  and  Jascn, 
each  one  equal  third  part  thereof. ^^ 

The  testator  died  in  possession,  soon  after  making  his 
will,  leaving  William  Wilkin,  luB  eldest  son  and  heir  at 
law,  father  of  the  plaintiffi  and  Jcmus  Wilkin,  and  the  four 
younger  sons  above  named.  The  remainder  of  the  purchase 
money  was  paid  by  the  executors  to  the  Widow  Phillipse  and 
her  children,  who,  on  the  20th  March,  1753,  according  to 
the  desire  expressed  in  the  will,  conveyed  the  premises  to  Jo" 
cobus  Bruyn,  in  fee,  in  trust  for  the  four  younger  sons  above 
named,  on  their  paying  the  300  pounds  due  him,  dec.  The 
four  sons  were  in^possession  at  the  date  of  this  deed,  and 
continued  in  possession,  occupying  in  common,  for  several 
years  after.  In  1764,  the /(mr  sons,  being  in  possession, 
made  partition  according  to  their  rights  under  the  will,  and 
executed  mutual  releases ;  and,  having  paid  to  Bruyn  the 
200  pounds,  &c.,  he,  on  the  8th  of  July,  1769,  conveyed 
to  them  in  fee,  to  hold  according  to  the  wUL 

George,  one  of  the  four  sons,  sold  his  share  to  one  GUles- 
pie,  in  fee.  John  and  Joseph  continued  in  possession  until 
their  deaths ;  but  whether  they  and  Jason  (the  defendant) 
occupied  separately,  according  to  the  partition,  or  in  com- 
mon, the  plaintiffs  could  not  say.  Joseph  died  in  October, 
.1773,  intestate,  and  without  issue  ;  and  John  died  the  18ft 
of  September,  1775,  intestate,  and  without  issue.  The 
eldest  brother,  William,  father  of  the  plaintiffs,  died  in  JVb- 
vember,  1787; 
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The  plaiDtiffs  claimed,  under  their  father,  the  shares  of  1814. 
John  aiul  Joseph,  under  the  partition,  alleging  that  the  four 
brothers  above  named  were  seised  in  common,  and  that  they 
are  entitled  to  a  moietyy  and  a  third  of  a  moiety^  of  the  . 
land.  The  defendant  refused  to  let  them  into  possession  of 
their  shares,  &c.  or  to  execute  releases  to  them,  pretending 
that  the  four  brothers  were  joint  tenants,  and  denying  the 
partition.  The  plaintififs  commenced  an  action  of  ejectment^ 
which  was  at  issue ;  but  the  will  of  their  grandfather,  the  deed 
of  the  Widow  Phxllipst  and  her  children,  and  the  deed  of 
Brvyn,  and  the  evidence  and  releases  respecting  the  parti- 
tion, being  in  the  possession,  or  control,  or  knowledge  of 
the  defendant,  the  plaintifis  could  not  proceed  in  the  action  at 
law,  without  the  aid  of  this  court,  to  compel  a  discovery  and 
possession  of  the  said  deeds,  and  the  execution  of  proper 
releases,  &c.  And  the  plaintiffs  prayed  for  a  discovery ; 
and  that  the  possession  of  the  deeds  might  be  delivered  to 
them ;  and  that  proper  conveyances  might  be  executed  by 
the  defendant ;  and  that  the  plaintiffs  might  be  relieved  ac- 
cording to  equity,  and  as  the  nature  of  the  case  might  require, 
&c. 

The  defendant,  in  his  answer,  admitted  many  of  the  facts 
stated  in  the  bill ;  but  he  denied  that  any /^ar^Mon  was  ever 
made,  or  any  releases  executed  in  pursuance  thereof,  ex- 
cept it  might  be  as  to  the  share  of  Georgey  sold  to  Gillespie* 
He  stated  that  the  brothers  lived  together,  and  that  no  act 
was  done  by  them  to  sever  the  possession,  and  that  they 
had  not  accounted  together ;  that  the  defendant  and  his 
brothers  always  considered  the  land  as  held  in  (bint  tenancy, 
and  lived  in  uninterrupted  harmony  together ;  that  since 
the  death  of  his  brothers,  he  had  considered  the  land  as  his 
own,  and  had  made  valuable  improvements  on  it. 

Several  witnesses  were  examined  on  both  sides,  and  their 
depositions  read  at  the  rehearing ;  but  it  is  deemed  unneces- 
sary to  state  the  evidence. 

Vol.  I.  P 
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1814,  S.  Jones,  jun.,  for  the  plaintifis^  contended;  1.  That  the 

devifle  to  the  four  sons  constituted  them  tenants  in  common, 
and  not  joint  tenants  ;  and  that  the  shares  of  John  ^nd  Joseph 
.  descended  to  the  plaintiffs,  as  their  heirs  at  law.  Both 
courts  of  equity  and  law  lean  in  fkvour  of  tenancies  in  com- 
n^on.  (2  Jtk.  55.  2  Bl.  Com.  180.  Co.  Litt.  ISO.  a. 
190.  b.  183.  b.  Lilt.  sect.  299.  1  Salk.  277.)  In  joint 
tenancy  the  interests  of  all  the  tenants  must  he  equal ;  if 
ihey  are  unequal^  it  is  a  tenancy  in  common.  {Cro.  EUz.  33* 
Co.  Litt.  193.  «.     Com.  Dig.  Estate.  (K-  2.) 

Here  John,  most  clearly,  had  an  ^undivided  moiety  of  the 
whole.  The  other  motei^  was,  also,  held  by  the  other  three 
sons  ia  common.  The  last  clause  in  the  will  directs  the 
three  to  pay  the  one  half  of  the  debt,  which  was  the  con- 
sideration, each  one  equal  third  part  thereof.  The  payment 
being  to  be  made  by  the  owners,  in  distinct  sums,  and  not 
in  one  a^regate  sum,  showed  that  they  were  tenants  in  com- 
mon. (1  Vern.  353.  3  Atk.  372.  730.  734.  3  P.  Wms. 
158.) 

2.  The  deed  from  Bruyn,  of  the  9th  of  Ju/y,  1769,  gave 
the  sons  no  other  or  different  estate  in  the  premises  than 
they  already  had  under  the  will  of  their  father. 

3.  There  is  sufficient  evidence  to  show  a  partition  among 
the  four  brothers. 

4.  If  there  is  not  sufficient  evidence,  yet  the  court  ought, 
to  have  sustained  the  bill,  and  awarded  a  commission  for  par- 
titipn.     {Amb.  236.    Cooper^ s  Equ.  PL  134,  135.) 

Though  there  is  no  special  prayer  for  a  partition,  yet, 
under  the  general  prayer  for  relief,  the  plaintiff  is  entitled  to 
anyVelief  consistent  with  the  allegations  in  the  bill,  equally 
as  if  it  were  particularly  asked.  {Amb,  236.  12  Fes.  48. 
62,63.     2Atk.3.  141.     13  Ves.  119,  120.) 

A  partition  may  be  by  joaroZ.  {And.  50.  Co.  Litt.  250. 
1  Lev.  103.     6  Co.  12.) 

Harison,  contra,  contended  ;  1.  That  this  was  a  joint  tenan- 
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cjr,  at  least,  as  to  the  moiety  held  b  j  the  three  sons.  If  it  were      1814. 
considered  a  tenancy  in  common,  and  one  of  the  three  sons  ^'^J^^I^JJ^ 
had  died  under  age,  the  estate  would  have  gone  to  the  heir         ▼• 
at  law,  which  would  have  been  contrary  to  the  evident  in-  ' 

tention  of  the  will. 

2.  The  three  sons  had  a  right  to  call  on  Bnyn  to  convey 
to  them  an  estate,  either  in  joint  tenancy,  or  tenancy  in  com- 
mon, as  they  might  elect.  If  the  deed  gave  a  different 
estate  from  the  will,  it  would  prevail,  and  must  be  construed 
independently  of  the  will,  (4  Cruisers  Dig.  457—459.  tit. 
32.  ch.  24.  8.  49,  50,  51.) 

The  habendum  in  the  deed  is,  to  hold  according  to  the 
will ;  some  doubt  may,  therefore,  exist  as  to  the  true  con- 
struction of  the  deed.  The  intention  of  the  parties,  so  fer 
as  it  may  be  collected  from  their  declarations,  was  that  it 
was  an  estate  in  joint  tenancy. 

3.  The  joint  tenancy  was  never  severed.  There  is  no 
evidence  of  any  partition.  It  is  true  that  parol  evidence  of 
a  partition  is  good,  if  the  possessions  of  the  parties  have  gone 
with  the  partition,  and  been  held  according  to  it.  But  that 
is  not  the  case  here :  and  a  joint  tenancy  cannot  be  dissolved 
by  parol.     {Co.  lAtL  187.  a.  169.  a.) 

4.  This  is  properly  a  bill  for  a  discovery,  to  which  the 
plaintiffs  are  entitled.  But  having  obtained  that  discovery, 
they  must  go  on  to  prosecute  their  suit  at  law.  Under  a  prayer 
for  general  relief,  they  can  obtain  that  relief  only  which 
is  consistent  with  the  specific  relief  asked.  {2  Atk.  141. 
SAik.  132.  2  Ves.  225.  1  Fc5.  jun.  426.  13  Ves.  114. 
118.     2  ./}<£.  325.) 

Where  particular  and  general  relief  are  prayed,  the  latter 
cannot  be  more  extensive  than  the  former,  nor  different  in 
its  nature. 

5.  It  does  not  appear  that  the  plaintiffs  are  the  heirs 
of  the  person  last  seised ;  nor  is  there  any  allegation  of  a 
seisin  in  William  WUkin.  The  plaintifis  cannot  entitle 
themselves  to  partition,  until  their  title  is  clearly  established. 
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1814.  and  they  ought  to  be  sent  to  a  court  of  law  for  that  purpose. 
Parties  in  this  court,  as  well  as  at  law,  must  recover  secundum 
allegata  ti  probata* 

If  tenants  in  common  are  entitled  to  favour,  yet  their 
claim,  in  this  instance,  is  destroyed  by  the  great  lapse  of  time. 
This  is  a  strong  additional  reason  why  the  parties  should 
be  left  to  their  legal  remedies.  A  court  of  law  is  the  proper 
'  forum  to  try  the  facts,  as  to  the  partition  and  legal  title,  and 
whether  the  title  is  not  barred  by  the  statute  of  limitations. 

RiggSj  in  reply,  insisted,  that  the  bill  ought,  at  any  rate, 
to  be  retained ;  the  prayer  Tor  discovery  was  sufficient  to 
prevent  its  being  dismissed.  Besides,  if  the  bill  was  defec- 
tive, the  plaintiffs  were  entitled  to  have  it  amended.  The 
bill  ought  to  be  supported  as  to  the  discovery,  at  least ;  and, 
as  an  ejectment  is  pending,  the  bil]  should  be  retained,  until 
the  trial  at  law  had  ascertained  whether  there  ought  to  be  a 
partition. 

The  seisin  of  one  U  nant  in  common  is  the  seisin  of  all. 
There  is  no  evidence  of  an  actual  ouster;  nor  of  a  disseisin 
of  William  Wilkin^  the  son  of  John,  If  any  of  the  plaintifis 
are  entitled  to  relief,  it  is  sufficient  to  sustain  the  bill. 

The  Chancellor.  This  was  not  strictly  a  bill  forpar- 
tition.  It  was  a  bill  for  discovery,  and  for  carrying  into 
execution  a  partition,  char;ecl  to  have  been  formerly  made. 
The  defendant  denies  the  title  of  the  plaintiffs,  and  denies 
the  £BLct  of  any  partition.  The  parties  have  taken  testimony 
on  this  point,  and  the  plaintiffs  have  failed  in  the  proof  of 
their  allegation,  that  a  partition  was  formerly  made,  and  still 
more  in  the  designation  of  the  specific  portions  assigned  to 
each  of  the  brothers.  There  is  no  evidence  on  the  point, 
on  which  the  court  can  act.  It  is,  then,  contended,  that  the 
bill  is  to  be  sustained  for  the  purpose  of  awarding  a  commis- 
sion to  make  partitionj  and  that,  although  the  specific 
prayer,  in  the  bill,  is  for  the  delivery  of  possession,  and  for 
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the  execution  of  proper  conveyances  according  to  the  par-      1814. 
tition  chained,  yet  that,  under  the  general  prayer  for  relief,  ^^^JJ^^JJ^ 
a  partition  de  novo  may  be  decreed.     With  respect  to  this         ▼• 
point,  I  apprehend  the  rule  to  be,  that  though  the  bill  con-  ^.,.,.«_— 
tain,  as  usual,  a  prayer  for  general  relief,  and,  also,  a  prayer 
for  specific  relief,  that  the  plaintiils  may  have  other  specific 
relief,  provided  it  be  consistent  with  the  case  made  by  the  bUL 
This  was  the  rule  laid  down  by  Lord  Erskine^  in  Hiem  v. 
MH^  (13  Ves.  110,  120.,)  and  it  seems  to  be  agreeable  to  the 
principle  formerly  assumed  by  Lord  Hardmcke.     {Grimes 
V.  French^  2  Atk.  141.     Dormer  y.  Fortescue^  3  Atk.  132.) 
There  does  not  appear  to  be  any  objection,  in  this  instance, 
to  the  application  of  the  rule,  on  the  ground  of  surprise  or 
prejudice ;  for  one  object  of  the  bill,  and  of  the  specific  prayer, 
is  partition,  not,  indeed,  a  partition  entirely  new,  but  the 
complete  execution  of  the  one  allied  to  exist  already  in 
some  imperfect  degree.     If,  therefore,  there  was  no  question 
about  the  plaintiffs'  title,  I  think  1  should  have  no  doubt 
about  the  propriety  of  awarding  a  partition ;  for  it  would  then 
be  a  relief  perfectly  consistent  with  the  case  made.     But 
the  title  of  the  plaintiffs  is  denied,  and  the  bill  states,  that 
the  plaintiffs  had  commenced  an  action  of  ejectment  at  law, 
which  was  then  at  issue.     The  jurisdiction  of  chancery, 
m  awarding  partition,  is  not  only  well  established  by  a  long 
series  of  decisions,  which  are  noticed  by  Mr.  Hargrave, 
(^.  33  to  Lib.  3  Co.  Lit.j)  bat  it  has  been  found,  by  ex- 
perience, to  be  a  jurisdiction  of  much  public  convenience. 
{Ckilmady  v.   Calmady,  2    Ves.  jun.   570.)     The    court, 
however,  does  not  sustain  a  bill  of  partition,  unless  the  title 
be  clear;  and,  in  the  case  of  The  Bishop  of  Ely  v.  Kenrick, 
{Bunb.  322.,)  the  bill  for  partition  was  dismissed  because 
the  title  was  denied.     In  another  case,  (Cartwright  v.  PtUt- 
ney,  2  Atk.  380.,)  Lord  Hardwicke  observed,  that  where 
there  were  suspicious  circumstances  in  the  plaintiff's  title,  the 
court  would  leave  him  to  law ;  and,  from  several  cases,  it 
appears  to  have  been  the  course  of  the  court,  when  the  ques- 
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tioD  of  title,  on  a  bill  for  partition,  was  in  issue,  to  give  the 
plaintiff  a  reasonable  opportunity  to  try  his  title  at  law,  and, 
in  the  mean  time,  to  preserve  the  bill.     {Blinian  v.  Brown, 
.2  Vem,  232.,  and  the  observation  of  the  Master  of  the  Rolls, 
in  Parker  v.  Gerardj  Arab*  236.)     This  appears  to  me  to 
be  the  most  advisable  course  in  the  present  case.     The  ques- 
tions on  the  title  of  the  plaintiffs,  are' strictly  legal  questions, 
as,  whether  the  estate  created  by  the  will,  and  by  the  deed, 
was  an  estate  in  joint-tenancy,  or  in  common,  and  whether  the 
plaintiffs  are  heirs  of  the  person  last  seized.     It  may,  also, 
be  made  a  question  at  law,  as  has  been  suggested,  whether 
the  defendant  be  not  protected  from  the  claim  by  the  statute 
of  limitations ;  this  last  consideration  renders  it  still  more 
proper  that  the  plaintiffs  should  first  be  required  to  establish 
their  title  at  law,  before  they  come  here  for  a  partition.    I 
shall,  therefore,  alter  the  decree  heretofore  made,  for  dismiss- 
ing the  bill  with  costs,  and  shall  retain  the  bill,  and  leave  the 
cause  open  until  after  the  next  circuit  court,  to  be  appointed 
and  held  in  the  county  of  Orange^  when  either  party  will 
be  at  liberty  to  move  in  the  cause  for  such  further  order  or 
decree  as  the  case  may  require ;  and  all  further  questions 
are,  in  the  mean  time,  reserved.     A  similar  course  was  pur- 
sued in  a  case  inentioned  in  note  1 .  to  Goodright  v.  fVellsy 
{Doug»  773.,)  where  the  Master  of  (be  Rolls  would  not  de- 
cide the  legal  question,  but  retained  the  bill  for  a  twelve- 
month, to  enable  the  plaintiff,  in  the  mean  time,  to  assert  his 
right  at  law. 

Rule  accordingly. 
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1814. 

MofBt 

▼. 

Moses  and  others  againat  Murgat&otd  and  others.         rqatbotp. 

Augutt  29tb. 
Propertjr  held  in  inutt  does  nut  pasi(  to  the  representatives  of  the  trustee; 

but  as  long  as  it  can  be  traced  and  distinguished,  it  enures  to  the  benefit  of 

the  eutuyque.  trtat. 

Where  a  Ifust  is  created  for  the  benefit  of  a  person,  without  bit  Icnowlcdge  at 
the  time,  he  may,  afterwards,  affirm  the  trust,  and  enforce  its  performance. 
Collateral  securities  to  creditors  are  considered  as  inati  for  the  better  pro- 
tection of  their  debts,  and  equity  will  see  that  their  intention  be  fulfilled. 

"Where  an  assignment  is,  on  the  foce  of  it,  general,  yet  if  it  be  admitted  to  be 
different  in  its  purpose,  or  for  a  specific  security,  |)aro/ evidence  is  admissi- 
ble to  show  the  real  intent  of  the  parties. 

The  administrator  of  a  mortgagor  is  not  as  tuehf  entitled  to  the  surplus  mo- 
ney arising  from  the  sale  of  the  mortgaged  premises  ;  but  it  is  considered  as 
part  of  the  real  estate,  and  goes  to  the  heirs,  and  will  be  assets  in  their  bands. 
And  where  the  heirs  were  before  the  court,  by  their  parent,  it  was  ordered 
to  be  distributed,  as  equitable  assets^  among  all  the  Creditors, //art /^ajfu. 

But  as  the  creditor  has  a  remedy  at  law  against  an  equity  of  redemption,  it  is 
questionable  whether,  before  a  sale  of  the  mortgaged  premises,  it  could  be 
deemed  equitable  assets. 

Jlssets  may  be  partly  legal,  and  partly  equitable,  and  the  court  will  discrimi- 
nate in  the  distribution  of  them  :  following  the  rule  of  law,  as  to  the  legal 
assets^so  as  to  prevent  confusion  in  the  admtnistraiion  of  the  estate  ;  but 
directing  the  equitable  assets  to  be  applied  rateably  among  all  the  credi- 
tors, without  preference. 

THE  bill  stated,  that  Samuel  G.  Ogden,  on  the  16th  of 
December,  1805,  being  indebted  to  lsaa<  Moses  <Jr  Sons, 
plaintiffs,  in  the  sum  of  12,412  dollars  and  40  cents  ;  to  Jo- 
seph Kauman,  plaintiff,  in  the  su:n  of  5,891  dollars  and  34 
cents  ;  and  to  06e(/iSmt/A,also  plaintiff,  in  the  sum  of  2,523 
dollars  and  90  cents ;  for  goods  purchased  of  them,  and  ship- 
ped on  board  a  ship,  called  the  Emperor,  gave  to  the  plain- 
tifls,  Moses  <$/•  Sons,  four  promissory  notes,  payable  in  six 
months,  to  Samuel  Murgatroyd,  and  endorsed  by  him ;  to 
Kauman^  three  notes,  endorsed  also  by  Murgatroyd,  paya- 
ble in  six,  seven,  and  eight  months ;  and  to  Smith,  one  note, 
endorsed  by  Murgatroyd,  for  the  amount  of  their  respec- 
tive debt?. 
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1814.  To  imdemnify  Margatroyd^  and,  also,  Oovemeur  4- 
KembUf  for  advances  and  responsibilities,  Ogden^  about  the 
same  time,  bj  deed,  assigned  to  them  so  much  of  the  coffee, 
arising  from  a  debt  due  to  Ogden  from  the  government  of 
Hayti,  as  should  be  laden  on  board  of  the  ship  Emperor^ 
belonging  to  Ogden^  and  which  was  expected  to  arrive  at 
New-York  from  St.  Domingo.  As  a  special  security  to 
Murgatroyd,  against  his  endorsements  of  the  notes,  Ogdtn^ 
on  the  12th  of  February^  1806,  executed  to  Murgatroyd 
another  deed  of  assignment  of  100,000  pounds  of  coffee,  or 
other  goods  of  the  value  of  20,000  dollars,  on  board  of  the 
Emperor  J  parcel  of  the  return  cargo,  the  proceeds  of  the 
outward  cargo  to  Haytu 

Before  either  of  the  notes  became  due,  Ogden  became 
insolvent,  and  notice  of  the  non-payment  of  the  notes  was 
given  to  Murgalroyd^  the  endorser,  who  assured  the  holders 
that  the  notes  should  be  paid  out  of  the  property  so  assigned 
to  him  by  Ogden^  as  soon  as  the  ship  arrived ;  and  relying 
on  this  assurance,  the  holders  forbore  to  commence  suits  on 
the  notes.  In  July,  1806,  the  ship  arrived  at  Nero-York 
with  a  valuable  cargo  of  coffee  and  other  goods.  On  the  3d 
oiAugvLst,  1806,  Murgatroyd  di^A  intestate,  and  the  defend- 
ant, Thomas  Murgatroyd,  administered  on  his  estate.  Og- 
den having  assigned  parts  of  the  cargo  to  other  creditors,  it 
was  agreed  among  all  the  parties  concerned,  and  by  Thomas 
Murgatroyd,  the  administrator  of  Murgatroyd,  deceased, 
to  submit  the  rights  of  the  respective  claimants  to  arbitration. 
On  the  hearing  before  the  arbitrators,  Thomas  Murgatroyd, 
the  administrator,  claimed  to  be  entitled  to  the  benefit  of  the 
security,  intended  by  the  assignments  from  Ogden,  to  the 
amount  of  the  notes  which  he  was  holden  to  pay  by  reason  of 
the  endorsements  of  the  intestate.  On  the  2d  of  October, 
1 806,  the  arbitrators  made  an  award,  directing  the  distribu- 
tion of  the  cai^o  among  all  the  claimants,  who  acquiesced  in 
the  award,  and  received  their  proportions.  The  sum  re- 
<:eived  by  Thomas  Murgatroyd,  the  administrator,  amount- 
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ed,  besides  chaises,  to  19,000  dollars.  While  the  arbitration      1814. 
tiras  pending,  the  plaintiffs  made  repeated  applications  to  ^^^JJ^^^^^ 
Thomas  Murgatroyd^  for  payment  of  the  notes,  and  were         ▼• 

always  referred  by  him  to  the  issue  of  the  arbitration,  when ^ 

the  notes  should  be  paid ;  and,  after  the  award,  he  promised 
to  pay  the  notes  out  of  his  proportion  of  the  cargo,  as  soon 
as  it  was  sold.  One  of  the  notes,  to  Moses  ^  Son,  was 
paid  by  the  administrator,  and  one  of  the  notes,  to  Kauman^ 
was  paid  by  the  intestate,  in  his  lifetime,  but  the  other  notes 
remain  unpaid. 

After  the  award,  the  administrator  sold  part  of  the  cargo, 
but  refused  to  pay  the  plaintifis,  alleging,  that  the  intestate 
had  incured  other  responsibilities  for  Ogden  which  ought 
first  to  be  secured. 

The  widow  of  5.  Jlf.,  the  intestate,  afterwards  intermarried 
with  Gr.  jSlform;  and  T.  Jd.,  the  administrator,  confessed  a 
judgment  to  her,  as  executrix  of  S.  Stevenson^  for  57,766 
dollars  and  13  cents,  and  pleaded  that  judgment,  and'  a 
deficiency  of  assets,  in  bar  of  the  demands  of  the  plaintiffs. 

The  plaintiffs  alleged  that  this  judgment  was  confessed, 
and  kept  on  foot,  ptrfraudem  ;  or,  if  it  was  not,  still  it  ought 
not  to  be  paid,  as  Mrs.  Storm  was  not  a  creditor  of  Ogden, 
or,  if  she  was,  she  had  no  lien  on  the  property. 

By  an  agreement  between  the  plaintiffs  and  defendants, 
the  property  received  by  the  administrator,  under  the  as- 
signments of  Ogden,  and  remaining  in  his  hands  unappro- 
priated, amounting  to  11,500  dollars,  was  placed  in  the 
hands  of  C.  Wilkes,  in  trust,  subject  to  the  final  order  and 
decree  of  the  court  in  this  cause. 

The  intestate,  i5.  M.,  died  seised  of  real  estate  of  con- 
siderable value  at  Harlaem,  which  came  to  the  possession 
of  his  heirs ;  and  which  was  under  mortgage  to  one  Lawrence, 
who  filed  a  bill  in  May,  1807,  to  foreclose,  and  the  property 
was  afterwards  sold  by  a  master  for  7,500  dollars,  but  no  deed 
given.  The  administrator  had  applied,  in  Aprxl,io  the  surro- 
gate, on  the  ground  of  a  deficiency  of  personal  assets,  and  obtain- 

Vot.  I.  Q 
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1814.  ed  aoorder,OQ  (lie  12tb  of  June,  1807,for  the  sale  of  die  real 
estate  of  the  intestate^  and  the  proceeds  lobe  brou^t  into  the 
f~  bands  of  the  siurrogate,  to  be  distributed  according  to  law  ; 
°*^  ^  but  Uie  surrog^  suspended  the  proceeding  on  the  order, 
and  consented  to  the  order  of  sale  by  the  mskster,  with  a 
view  to  secure  the  surplus  moneys  arising  from  the  mort- 
gaged premises.  The  bill  of  tiae  plaintifis  called  for  an 
account,  &c.  and  that  the  moneys  arising  from  tlie  sale  of 
the  cargo  might  be  applied  to  the  payment  of  the  notes,  and 
not  to  the  payment  of  the  intestate's  debts  generally  ;  and 
that  the  surplus  proceeds  of  Ae  mortgaged  premises  might 
be  distributed  equally,  without  a  preference  of  the  judg- 
ment. 

T.  Murgatroydj  in  his  answer,  admitted  that  the  notes 
were  giren  and  endoned|  and  the  protest  and  notice  to  the 
endorsee  {  that  the  first  assignment,  by  Ogden^  of  tte  SOth  of 
Dtcemhefj  1805,  was  e  quantity  of  coffee,  particularly 
designated,  but  denied  ttiat  it  was  made  specifically  to  secure 
the  endorseaients,  or  notes,  but  was  intended  as  a  security 
ag^Bt  all  the  engagements  by  S.  ^II.  for  Ogden  ;  that  the 
second  assignment,  of  the  13th  of  Ftbrvarjfy  1806,  did  not 
relate  to  any  specific  liabilty,  but  was  a  general  security, 
like  the  other,  for  all  advances  and  responsibilities  on  ac- 
count of  Ogdm  ;  that  the  only  specific  security  given  by 
Ogden,  was  of  tbe/re^g/U  of  the  ship,  which  was  assigned  on 
the  4th  of  Jtf!;^,  1806,  and  when  the  ship  arrived,  OgJkn 
himself  received  the  frei|^,  end  became  insolvent,  «o  that 
none  of  it  came  to  the  hands  of  S.  JU.,  or  of  the  administrator. 
He  denied  that  the  intestate  ever  admitted  that  the  ass^;n- 
menta  were  specifically  to  aecore  the  endorsements,  or  that 
be  promised  to  pay  the  notes  out  of  the  proceeds.  He 
admitted  that  Ogdm  made  other  assignments  of  goods 
eipected  m  the  ship  Emperor ^  io  other  crediton ;  that  tibe 
arbitrators  awarded  as  alleged  by  the  plaintiffs ;  that  he  esE- 
hibited  the  tkreeessignments  to  the  arbitrators,  and  claimed; 
under  them,  to  be  allowed  for^U  the  responsibilities  and  pay- 
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mentfl  of  the  inteatate  for  Ogden,  amottntiiig  to  31,276       18U. 
dollars  and  50  eents,  includiiig  the  endorsements,  a  note  of 
5,000  dollars,  and  a  check  of  5,000  dollars  ;  but  he  denied 
that  he  made  any  claim  on  accpant  of  the  notes,  more  than . 


foranj  other  t'lem.  He  admitted  that  all  parties  acquiesced 
in  ti^e  award,  and  that  he  received  under  it,  out  of  the  as- 
signment, 16,370  dollars  and  55  cents ;  but  denied  that  he 
had  promised  to  pay  the  notes  out  of  the  proceeds.  He 
admitted  the  payment  of  one  of  the  notes  to  Mos€s^  which 
had  been  negotiated  to  /.  R.  Lhtngtion,  but  said  that  it  was 
paid  in  expectation  of  recetring  tfae/rdgAi,  and  not  under 
the  idea  that  the  notes  had  any  preference  on  the  caigo. 
That  he  had  refused  to  pay  the  notes  out  of  the  money  he 
had  received,  because  he  had  other  demands  against  O^c&n, 
to  wit,  a  note  dated  the  1 4th  of  January,  1 S06,  for  5,000  dol- 
lars, for  advances  made  to  him  by  tiic  intestate,  and  a  check 
otOgden,  dated  the  lOih  of  April,  1806,  for  5,000  dollars, 
whidi  was  unpaid ;  to  satisfy  which  demands,  he  insisted  he 
had  a  right  first  to  apply  the  proceeds,  and  also  to  reimburse 
himself  the  sum  paid  to  J.  R.  L.  for  the  note,  and  also  the 
amount  of  the  note  to  Kauman  ;  that  the  intestate,  as  adminis- 
trator, with  the  will  annexed,  of  Susannah  Btevenson,  appro- 
priated to  his  own  use  the  sum  of  57,766  dollars  and  1 3  cents, 
and  for  that  balance  the  defendant  confessed  the  judgment  to 
Susan  Storm,  &c.  the  devisee  under  the  will  of  Mrs.  Stevenson, 
which  was  entered  up  the  3Sd  of  December,  1606;  which 
judgment  was  bona  fide,  and  had  been  pleaded  by  him,  as 
stated  in  the  bill  *,  and  he  denied  that  it  was  fraudulent,  or  done 
under  the  indemnification  of  any  person  whatever  \  and  he  in- 
sisted tiiat  he  was  bound  by  law,  to  consider  all  the  proceeds 
in  his  hands  as  assets,  to  be  applied,  in  the  course  of  admi- 
nistration, according  to  the  general  rules  of  law ;  and  that  he 
was,  therefore,  bound  to  apply  all  the  property  of  the  intes- 
tate, in  his  hands,  in  satisfaction  of  that  Judgment. 

The  defendant  admitted,  that  the  amount  of  the  property 
in  the  bands  of  C.  Wilkes  was  11 , 1 50  dollars  and  50  cents. 
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1814.      the  whole  of  which  he  claimed  as  assets.    The  defendant 
admitted  the  existence  of  the  mortgage  stated  in  the  bill, 
and  the  sait  and  sale,  but  said  that  the  sale  had  been  since 
.  vacated,  but  for  what  reason  he  did  not  know. 

Garret  Siorm^  and  Susan,  his  wife,  (fonnerly  Susan 
Murgalroydj  widow  of  the  intestate,)  Charles  Wilkes,  and 
William  Lawrence,  put  in  their  joint  and  several  answers, 
in  which  the  principal  facts,  as  stated  in  the  answer  of  T. 
Murgairoyd,  were  admitted. 

Samuel  6.  Ogden,  the  assignor,  who  was  examined  as  a 
witness,  stated,  that  all  the  notes  given  to  the  plaintiffs  were 
for  goods  purchased  of  them,  and  shipped  in  the  Emperor, 
on  the  voyage  to  Hay ti^  that  before  Samuel  Murgatroyd, 
the  intestate,  consented  to  endorse  the  notes,  the  witness 
promised  to  secure  him,  by  the  assignments  ;  and  that  he 
made  the  assignment  of  the  12th  of  February,  1806,  for 
the  purpose  of  securing  S.  M.  against  the  said  endorse^ 
ments ;  and  that,,  as  S.  M.  afterwards  expressed  fears  as 
to  the  sufficiency  of  the  security,  the  witness,  in  May 
following,  assigned  to  him  the  freight ;  that  the  assignment 
made  by  him,  oathe  16th  of  December,  1805,  had  no  re- 
ference to  the  notes,  but  was  intended  as  a  general  security ; 
that  the  note  of  5,000  dollars,  and  the  check  for  the  like 
sum,  were  not  included  in  the  security  provided  by  the 
assignments  of  the  12tb  of  February,  and  of  May,  1806, 
but  were  intended  to  be  secured  by  the  one  in  December 
preceding ;  that  ^^  he  always  considered  that  S.  Jlf.  under- 
stood, and  was  impressed,  that  the  assignments  of  the  12th 
of  February  and  14th  of  May,  1806,  were  made  specifical- 
ly to  secure  the  said  endorsements,  and  no  other  notes." 

/•  G.  Bogari,  another  witness,  deposed,  that  he  applied 
to  T.  M.,  the  administrator,  to  pay  one  of  the  notes,  and  he 
promised  to  pay  it  out  of  the  proceeds  of  the  cotton  and 
coffee,  which,  he  understood  from  7.  M.,  were  assigned  to 
S.  M.,  the  intestate,  to  secure  him  against  the  said  endorse- 
ments* 
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J.  Wilkes,  the  notary,  who  demanded  paTinent  of  the  1814. 
notes  from  &  Jtf.,  testified  that  the  intestate  told  him,  that 
they  would  be  paid  on  the  arrival  of  the  ship,  which  had  ^ 
heen  assigned  tt>  him  by  Ogden,  as  security  for  his  endorse- 
ments. D,  A.  Ogden  also  deposed,  that  he  understood 
from  S.  Jlf.,  about  the  time  the  notes  became  due,  that  he 
had  received  from  Samuel  G.  Ogden,  as  collateral  security 
for  the  payment  of  the  notes  and  of  all  responsibilities  of  the 
same  nature,  an  assignment  of  property  ;  that  T.  JIf.,  the 
administrator,  admitted  to  him,  that  the  assignment  of  the 
12th  of  February^  1806,  was  made  to  secure  the  payment 
of  the  notes,  for  which  he,  S.  JIf.,  had  become  liable  for 
S.  G.  Ogden ;  and  the  impression  of  die  witness  was,  that 
T.  M.  said  he  should  apply  the  proceeds  of  the  coffee  to 
the  payment  of  the  notes,  to  secure  which  the  assignment 
was  made. 

Hanson  and  Hoffman^  for  the  plaintiffs,  contended, 
that  the  evidence  fully  established  the  fact  that  the  assign- 
ment of  the  \^\hoi  February^  1806,  though  absolute  on  the 
face  of  it,  was  given  and  intended  only  as  a  security  for  the 
notes  due  to  the  plaintiffs  ;  that  it  was  a  settled  principle 
that  a  specific  fund,  assigned  to  pay  a  debt,  should  be  always 
80  applied ;  and  as  long  as  the  fund  could  be  traced,  the 
trust  must  follow,  and  attach  to  it.  (1  Equity  Cos,  Ah.  93« 
K.  pi.  5.  Bac.  AL  Obligation,  (B.)  168.  Kip  v.  Bank 
of  New-York,  10  Johns.  Rep.  63.) 

Where  a  deed  is,  on  the  face  of  it,  contrary  to  the  intent 
of  the  parties,  it  \%,  prima  facie,  fraudulent,  and  parol  evi- 
dence is,  therefore,  admissible  to  show  the  intent ;  and  it 
was  admitted,  on  all  hands,  that  the  assignment,  though  gene-. 
ral,  was  intended  as  a  specific  security. 

In  Neilson  y.  Blight,  (1  Johns.  Cas.  205.,)  it  was  de- 
cided that  where  a  trust  was  created  for  the  benefit  of  a 
person,  though  without  his  knowledge  at  the  time,  he  might 
affirm  the  trust,  and  enforce  its  execution.    There  could  be 
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1B14.  no  doubt  as  to  the  equity  of  the  case;  and  it  was  equally 
clear,  that  the  surplus  moneys  in  the  hands  of  the  adminis- 
trator, arising  out  of  the  sale  of  the  real  estate,  were  egti- 
!  tablt  assets.  An  executor,  though  entitled  to  the  surplus 
of  the  personal  estate,  cannot  take  the  proceeds  of  the  real 
estate.  An  equity  of  redemption  is  equitable  assets ;  and 
on  the  principle  that  equality  is  equity,  a  court  of  equity 
will  always  endeavour  to  make  equitable  assets,  by  disre- 
garding all  preferences  among  the  creditors.  (3  Bac.  Ab. 
58.  1  Salk.  79.  s.  !•)  This  court,  then,  ou^ttolay  hold 
of  the  fund,  and  distribute  it  rateaUy  among  all  the  cre- 
ditors. 

Wttls  and  Coldeuj  contra,  contended,  that  the  plaintiffs 
had  no  equity,  in  preference  to  the  infant  children  of  the  in- 
testate. The  principal  object  of  the  plaintiffs,  in  coming 
into  this  court,  was  to  set  aside  the  judgment,  on  the  allega- 
tion of  fraud ;  but  that  allegation  had  been  fully  disproved, 
and  the  judgment  shown  to  be  honafidt* 

The  plaintiffs  seek  to  alter  the  legal  distribution  of  the 
asstis  in  the  hands  of  the  administrator,  and,  on  some  pretext 
of  equity,  to  gain  a  preference  over  the  judgment  creditor, 
and  against  tiie  infant  childiDen  of  the  intestate.  T^e  ad- 
ministrator had  a  right  to  confess  the  judgment,  and  thereby 
give  a  preference ;  but  the  plaintiffs  insist  that  there  are 
certain  liens  and  trusts  which  ought  to  change  the  legal  des- 
tination of  the  property.  The  credit  was  given  to  the  per- 
sonal responsibility  of  the  intestate,  as  endorser,  and  to 
Samutl  O.  Ogden^  as  maker  of  the  notes.  The  plaintiffs 
did  not  look  further,  and  further  they  ought  not  to  be  allowed 
to  go.  The  intestate  was  to  be  indemnified,  for  lending  his 
name  and  money  to  Ogden^  by  the  assignments.  Third 
persons,  not  privies  to  an  assignment  made  for  the  benefit 
of  S.  JIf.,  and  now  claimed  for  his  children,  ought  not  to 
take  that  benefit. 
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The  note  and  check,  which  are  to  be  refanded,  wiH  neariij      1814. 
absorb  all  the  money  the  administrator  has  received ;  and  this 
court  can  distribute  only  the  surplus  that  may  remain,  after 
deducting  what  had  been  advanced  by  the  intestate. 

The  assignments  of  the  20th  of  December,  and  13th  of 
February y  are  both  general ;  but  that  of  the  14th  of  May  is 
a  specific  security.  The  answer  expressly  denies  that  the 
assignment  of  the  1 2th  of  February  was  specific.  Can  parol 
evidence  be  admitted  to  contradict,  or  alter  the  operation  of 
that  assignment?  Parol  trusts  are  void  by  the  statute  -,  and 
to  permit  parol  evidence,  in  this  case,  would  be  against  the 
policy  of  the  statute,  and  of  dangerous  consequence.  The 
answer  denies  all  the  allegations  on  which  theplaintifia  rest 
their  claim  to  the  interposition  of  this  court.  The  evidence, 
in  a  great  degree,  confirms  the  answer,  that  the  assignments 
of  December  and  Fehr%iary  were  general,  and  intended  to 
cover  all  the  responsibilities  of  the  intestate  for  Ogden.  The 
assignment  of  the  freight,  in  May,  being  intended  to  be  «pe* 
cjfie,  was  so  expressed. 

Where  a  general  assignment  is  given  by  way  of  securify, . 
and  without  any  specific  destination,  it  may  be  applied  by 
the  assignee  to  any  debt  or  demand  due  to  him,  at  his  elec- 
tion or  discretion. 

Again,  there  is  do  colour  of  equity  for  considering  the  sur- 
plus monejf  in  this  court,  on  the  sale  of  the  mortgaged  pre- 
mises, as  equitable  assets.  This  court  will  not  consider  it- 
self as  ancillary  to  the  surrogate  9  and  because,  by  chance, 
the  money  has  come  into  this  court,  decree  according  to  the 
rales  of  the  surrogate's  court.  The  proceedings  before  him 
were  abandoned,  and  the  surplus  ought  then  to  be  distri- 
buted according  to  the  rules  of  law. 

Tbb  Chancbllor.  The  plaintifis  found  their  claim  to 
tile  proceeds  of  the  cairgo,  assigned  by  Ogden  to  S.  Murga- 
trcyd,  on  the  12tb  of  Ftirvary,  1606,  as  being  property 
held  by  the  intestate,  in  trust,  for  the  payment  of  their  notes. 
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1814.      If  this  be  once  conceded  or  ascertained,  as  a  matter  of&ctf 

^"^JP^*^^  the  conclusion  follows,  of  course,  that  the  proceeds  were  not 

V.  assets  in  the  hands  of  Thomas  Murgatroydj   the  adminis* 

•'  trator,  for  the  general  creditors  of  his  intestate,  but  they  exist** 
ed  in  his  hands  subject  to  the  trust.  The  cases  of  Deering 
Y.' Torrington,  (1  Salk.  79.  pi.  1.,)  and  of  Kip  v.  The 
Bank  of  New-York^  (10  Johns.  Rep.  63.,)  show  that  pro- 
perty held  in  trust  does  not  pass  to  the  representatives  of 
the  trustee  discharged  of  the  trust,  but,  if  it  can  be  traced  and 
distinguished,  it  shall  enure  to  the  benefit  of  the  cestuy  <pit 
trust. 

The  assignment  to  Samuel  Murgatroyd  was  absolute  on 
the  face  of  it;  but  it  is  admitted  by  the  answer  of  the  ad- 
ministrator, and  supported  by  all  the  proof  in  the  cause, 
that  the  assignment  was  made,  and  taken  by  him,  as  a  se- 
curity or  indemnity  merely ;  this  fact  being  admitted,  the 
party  interested  has  a  right  to  go  into  parol  proof  to  explain 
tiie^extent  and  object  of  the  security.  The  admission  of 
parol  proof,  to  show  the  intent,  becomes  indispensable.  The 

•  defendant,  (the  administrator,)  in  his  answer,  admits  the  as- 
signment to  be  different  from  what  it  purports  to  be.  It 
does  not,  therefore,  truly  express  the  intent  of  the  parties; 
and  parol  evidence  is,  then,  clearly  admissible  to  show  that 
intent.  The  deed  was  false  on  the  fece  of  it,  by  the  admission 
in  the  answer,  but  that  admission  does  not  go  to  impeach  the 
genera!  fairness  of  the  transaction  ;  the  difierence  between 
the  deed  as  expressed,  and  the  deed  as  intended,  may 
have  arisen  from  mistake,  or  ignorance,  or  accident ;  and  it 
becomes  necessary,  in  order  to  attain  justice,  that  the  coart 
should  let  in  parol  proof  to  discover,  and  carry  into  effect 
the  reai  intention  of  the  parties  in  creating  the  security. 

I  have  no  doubt,  then,  of  the  competency  of  the  parol 
proof  in  this  case  ;  and  the  weight  of  that  proof  goes  to 
establish  the  fact  for  which  the  plaintiffs  contend,  that  the 
assignment  was  made  to  indemnify  S.  Murgatroyd  against 
the  endorsement  of  the  notes  in  question.    This  appears 
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from  the  evidence  of  Ogden^  who  made  the  assignment,  and     1814. 
who  testifies  that  he  made  it  for  that  specific  purpose,  and  ^^^J^J^^ 
for  no  other,  and  that  he  always  considered  that  S.  Murgor  ^      ▼• 
trcyd^  the  assignee,  so  understood  it.     This  appears,  also,  .....««....,^ 
from  the  testimony  of  J.  G.  Bogart,  and  of  D.  A.  Ogdenj 
who  state,  that  they  understood  the  same  from  the  adminis- 
trator, Thomas  Murgatroj/d  ;  and  it  fiirther  appears,  from  the 
evidence  of  Wilkes^  that  when  he  demanded  payment  of  the 
notes  of  the  intestate,  he  admitted,  in  respect  to  the  ship,  an 
assignmenk  to  him,  by  Ogdeny  as  security  for  his  endorse^ 
ments.    We  have,  then,  a  very  full  and  explicit  admission 
of  the  fiict  froi^all  the  parties  concerned  ;*  from  Ogden,  who 
made  the  assigninent }   from  Samtul  Murgatroyd,  the  as- 
signee; and  from  Thomas  Murgairoj/d,  his  administratori 
and  one  of  the  defendants. 

I  shall  then  consider  this  fact  as  well  made  out,  viz.  that 
the  assignment  of  the  12(ti  of  February^  1806,  though  ab- 
solute on  the  fiice  of  it,  was  intended,  by  the  parties  to  it,  to 
be  a  security  only  to  the  intestate  for  his  endorsement  of  the 
notes  in  question*  This  being  the  case,  the  plaintifls,  as 
holders  of  the  notes,  are  entitled  to  the  benefit  of  this  colla- 
teral security,  given  by  their  principal  debtor  to  his  sure- 
ty;  and  the  case  of  Maun  v.  Harrison,  (1  Eq.  Ah.  93. 
K.  5.  Mkh.  1692.,)  is  directly  to  this  point.  These  colla- 
teral securities  are,  in  fact,  trusts  created  for  the  better  pro- 
tection of  the  debt ;  and  it  is  the  duty  of  this  court  to  see 
that  they  fulfil  the  design.  And  whether  the  plaintifls  were 
t^pprized,  at  the  time,  of  the  creation  of  this  security,  is  not 
material.  The  trust  was  created  for  their  benefit,  or  for 
the  better  security  of  their  debt,  and  when  it  came  to  their 
knowledge,  they  were  entitled  to  aifirm  tiie  trust,  and  to  en- 
force its  performance.  This  was  the  principle  assumed  in 
the  case  otJieilson  v.  Nighij  (1  Johns.  Cas.  205.) 

The  plaintifls  are,  accordingly,  entitied  to  the  enlusive 
appropriation  of  the  11,150  dollars  and  50  cents,  in  the 

Vol.  I.  R 
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1814.     tnnds  of  Charlei  WHkes,  #itfa  (be  interest  fliereoD,  towardt 
VTP^*^*^  '0»c  payment  of  their  notes, 

w.  The  next  qiieltion  is,  whether  Ae  surplus  monejs  tnm  in 

OB^ATROYD.  ^j^  couit,  and  arising  on  the  sale  of  the  lands  mortgaged  to 
Lawrence^  shall  go  to  the  administrator  for  distribution, 
where  they  will  he  absorbed  by  the  judgment  confessed,  or 
whether  Ifaey  shall  be  distributed  under  the  ^direction  of  fliis 
cmirt^pro  ratOj  among  all  the  creditors,  as  equitable  assets. 
The  administrator  is  not,  as  such,  entitled  to  tins  surplus ; 
it  is  part  of  the  real  estate,  and  goes  to  the  heirs,  and  would 
be  assets  in  their  hands.  The  heirs  appear  to  be  infiints, 
and  fheir  motherj  Susan  Stormy  is  before  the  court  in  the 
character  of  a  creditor,  in  behalf  of  her  children,  and  hold- 
ing a  judgment  confessed  by  the  administrator.  1  am  in- 
clined to  consider  the  moneys  in  question  as  equitable  as- 
sets, h  was  held,  in  Plvnket  y.  Penson^  (2  Aik.  290.,) 
that  the  equity  of  redemption  of  a  mortgage,  in  fee,for£»ted 
in  the  lifetime  of  the  mor^agor,  was  equitable  and  not  legal 
assets  ;  and  the  same  doctrine  was  held  by  the  Master  of  the 
Rolls,  in  the  case  of  Sir  Charles  Cox^s  creditors,  (3  P. 
Wms.  34 1  •)  But  as  the  creditor  has  a  remedy  at  law,  widt 
us,  against  an  equity  of  redemption,  it  might  be  doubted 
whether  it  could  be  deemed  equitable  assets  while  unsold ; 
but  after  it  is  converted  into  money,  under  the  decree  of  tins 
court,  I  think  the  money  is  to  be  treated  as  equitable  assets; 
for  the  creditor  must  come  here  for  relief,  as  the  money 
18  placed  under  the  jurisdiction  of  the  court.  In  Free- 
noult  V.  Dedire,  (IP.  Wms.  439.,)  it  was  said,  that  where 
the  estate  descends  to  the  heir,  it  is  legd  assets,  but  if  the 
heirs'ell  the  land  before  suit,  it  *ihen  bteomes-equitable  trs- 
sets.  The  general  doctrine  is  to  IsncOurage,  as  muchas'pos- 
'sfble,'iher  idea  of  equitable  assets,  beckUse  equality  in  the 
payment  of  debts  is  equity,  and  the  Hile  of  distribution, 
in  chancery,  is  founds  dn  priiEicitJles  of  natiihd  justice. 
Assets  ma;^  be  partly 'l^ri  and  partly  equitable,  and  the 
court  will,  in  such  case,  discriminate,  and  direct  that  such  as 


CAIMSS  IN  CHANC[;RY.  13| 

are  legal»  be  tppUed  in  a  eoune  of  admimstr%tioD,  and  such      }A\4^ 
as  are  equitable,  be  applied  pari  paisu.    This  was  done  in  ^"^FY^^ 
Jforth  V.  Cox,  (3  P.  VTms.  344.  n.  S.)    In  the  distritiu-         ▼/ 
tion  of  legal  assets,  this  court  follows  the  rule  of  law,  to  pre-     "^  ^^^ 
▼ent  confusion  in  the  administration  of  die  estate ;  but  whan* 
ever  the  MSets  are  eoiAidered  as'^cj^lftaMe,  thm  ft  is  well 
and  uniformly  settled,  that  thejr  are  to  be  distributed  among 
all  Hie  creditors,  pra    ratUy  without  giving  preference. 
Morris  v«  Bank  rfEnghmd,  (3  Got.*  lamp.  T.  218^ 

I  conclude,  then,  that  the  surplus  moneys  fiow  to  ceuffC  are 
to  be  treated  and  distributed  as  equitable  assets ;  and  as  no 
olgection  was  made  to  the  want  of  proper  parties  before  ttie 
court,  the  decree  must  be  entered  aiccordmglj ; 

1.  That  the  plaintiffs  are  entitled  to  the  11,150  dollars 
and  50  cents,  in  the  hands  of  Mr.  Wilkes  ;  and, 

2.  That  the  sntplus  moneya,  arisisig  ttpob<tbe  MLle  oitthe 
mottg^jed  premise8^<  ought  to  be  distributed  at  eqtyttble  as- 
sets, rateabfy  among  all  the  creditors. 


G.  Phillips  against  Thohpson  akd  orneas.  tii?s^'  Sh' 

•Dd      Auiust 

OaclaiatiMt  of  •  perM%  not  a  paitj  in  intaiest,  nor  a  party  to  the  fuiJV  f^  29th. 
who  if  a  witoen  in  the  ^auie,  are  not  competent  OTidence. 

A  plaintiff  cannot  read  hit  own  answer  to  abiU  of  diico?ery|in  a  croitt^it, 
in  evideifbe,  unlets  the  defendant  chooses  first  to  produce  U. 

A  cootraci  inada  bj  an  owner  of  land  with  the  eomfnunonsrtf  under  the  act 
re^f  a  to  4rataam  /Aa  irmmed  k/yU  tn  Orange  eoim(y,  (less.  jjfO.  cb. 
25.,)  by  which  they  were  aUowed  to  use  each  banh  of  the  rirer  WaHkiih 
ice*  which  they  might  find  necessary,  in  remoTing  all  obstructions,  and  in 
ieapeoiag  and  widtottSogthe  river,  Isc.  and  to  use,  ocoipyf  aad  aajoy  die 
msmt^hi  foe  wbtclilliey  w#D9  to  paj  a  coaipensatioa  to  the  owner  ftnrtha 
da^SMP^  ^^  ^^  agreed  to  allow  them  to  cot  a  canal  through  his  lands,  is 
a  conuact  concerning  an  mienti  in  lands,  within  the  purTiew  of  the  statute 
of  frauds. 

To  tniMm  a  party  tif  take  (he  case  out  of  theftatate^  on  the  gr^osd  of  pait 
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1814*  '     '  ptrfornanet  ef  the  contract,  ht  must  maka  oat^by  daar  and  fatMfaetorjr 
1,#~  .  ~^_r      praofi  the  esisience  of  th«  contract  as  laM  in  bis  bill.    And  tbe  act  of  part 
pBiixtrt         pcffiMrmanca  must  be  of  tbe  identical  contract  set  op  bj  bin. 
TvoHnov.  ^^ ''  "®*  enonsb  tliat  the  act  is  evidence  of  foaie  agreement,  but  it  must  be  uo- 
■  ecfuiTocal  and  satisfactory  OTidenea  of  the  pmrtieular  agreement  charged  in 

thebiU. 
Thaeemmiaftenertf  uader  the  act  above  mentionod,  had  no  rigfit  to  nee  the 
Jands  of  the  plaintiff,  or  to  remove  or  destroy  his  property,  without  a  valid 
and  legal  contract  with  him  lor  that  purpose,  or  until  compensation  had 
'  been  made  and  tendered  to  him,  according  to  the  aet. 
And  where  a  trill,  filed  againsl  the  commissioners  to  compel  a  peclbrmaace  of 
a  pilfoJ  contract  to  compenwta  the  party,  could  not  be  sustained,  on  tbe 
ground  of  Un  not  being  a  valid  contract  within  the  statute  of  frauds ;  yet 
this  court  retained  the  bill,  and  awarded  an  issue  ofqutnUumdmnmifliCtaut^ 
to  assess  the  damages  sustained  by  the  plaintiff,  by  the  acts  of^e  delend* 
anu,  as  the  plaintiff  had  sustained  an  injqry  for  which  he  oiight  to  be  com* 
pensated,  and  for  which  he  had  no  remedy,  or,  at  best,  a  doubtful  and  inad* 
equate  one,  at  law. 

THE  bill,  which  was  filed  in  My,  1809,  stated  ibe  act 
of  the  iegiitalure,  passed  the  6tb  of  March,  1807,  eatitied 
<'  an  act  to  raise  moneys  to  drain  the  drowned  lands  in  the 
county  o(  Orange,'*^  (sess.  30.  cb.  25.)  By  the  first  section 
of  the  act,  three  inspectors  were  appointed  to  determine  the 
number  of  acres  belongii^  to  each  owner  of  the  tract  of 
drowned  lands,  which,  in  their  opinion,  might  be  benefited 
in  removing  the  obstructions  and  straightening  the  river 
-  ,  .  '  WdllkiUj,  and  the  two  streams  which  fid!  into  it,  in  that 
tract ;  and  to  determine  the  proportion  that  each  owner 
should  pay,  per  acre,  of  any  sum  of  money  to  be  raised  fi>r 
tbe  purpose,  and  to  make  a  roll  thereof,  &c. 

By  the  4th  section,  John  Tovmsend,  George  D*  Widcham, 
Peter  Townsend,  Moses  Phillips,  and  WUliiam  Thompson, 
were  appointed  commissioners,  with  full  power  to  removeall 
obstructions  out  of  the  Wallkill,  &c. ;  to  deepen,  widen,  and 
straighten  tbe  same,  &c. ;  and  further,  to  ose  and  oc^py  a 
sufficient  proportion  of  the  lands,  adjoining  each  bank  ^  tiie 
river,  on  which  they  may  find  it  necessary  to  lay  the  rocks, 
stone,  earth,  &c. ;  which  they  may  have  occasion  to  take 
•out  of  the  same,  &g«  ;  and  that  the  commissioners,  and  their 
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sttceessort,  migbft  contract  wttti  the  owners  of  Hie  lands  «o  to 
be  ubed,  for  the  damages  which  they  might  sustain  by  reason 
fliereof ;  and  in  case  of  disagreement,  the  damages  were  to 
be  assessed  by  three  indiArent  freeholdo^,  to  be  mntnally  ^ 
chosen  for  the  purpose  ^  and  tf  the  owners  should  refiiae  or 
ne^ect  to  choose  the  'appraisers,  the  commissioners  m^t 
ai^ly -to  die  Oroitge  conrt  of  common  pleas,  who  were  em- 
powered  to  appoint  tiie  trppraisers. 

By  the  i  1th  section,  the  commissioneiB,  or  Uieir  sncces- 
flors,  or  a  majority  of  thiem,  if  necessary,  in  exercise  of  their 
powers,  Ac.  might  remove  or  destroy  any  iniMor  niUdam, 
or  any  other  erection  or  improvements,  owaed  by  any  per- 
son or  persoDS,  OD  the  said  river,  &c.  And  that  all  persons 
sustaining  damage  or  injury,  by  the  exercise<of  the  powers 
granted  to  the  commissioners,  &c.  should  receive.indemnity 
and  compensation  for  such  damage  or  injury,  the  commis* 
sionera,  &c.  and  the  persons  sustaining  the  damage  or  inju- 
ry, might  treat  and  agree  on  the  sums  to  be  paid  as  compen- 
.aation,  &c.;  and  in  case  of  agreement,  the  commissioners 
were  directed  to  pay  the  sums  agreed  on  out  of  the  moneys 
coming  into  their  tuinds  under  the  act;  but  in  case  of  din- 
greement  between  the  parties,  &c.  the  persons  claiming  com- 
pensation might  apply  to  the  Chancellor,  or  one  of  thejudges 
of  the  supreme  court,  who  was  directed  to  appoint  five  re- 
putable and  disinterested  freeholders  of  the  countf ,  to  de- 
termine the  sum,  or  sums,  which  ought  to  be  paid  a  com- 
pensation, &c.  And  it  was  made  the  duty  of  the  commis- 
-sioners  to  pay  flie  sums,  so  determined  on  as  compensation, 
out  of  any  moneys  coming  to  their  hands.  Sic.  to  the  per- 
sons entitled  to  such  compensation ;  and  that  until  such  sums 
should  be  paid,  they  should  carry  interest,  and  be  a  lien  on 
the  lands  intended  to  be  benefited  by  the  draining  afore- 
Mud,  in  the  nature  of  a  mortgage ;  and  that  the  said  lands 
mi^t  be  proceeded  against  in  a  court  of  chancery,  as  mort- 
^ged  premises,  as  nearly  as  the  nature  of  the  case  would 
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lAl4m     admit,  and  might  be  sold  to  raise  the  sum  or  soma  to  be 

PflllLUffl      •^ 

iu_  '  The  bill  further  stated,  that  the  plaintiff;  at  the  time  of 
,  pttaiing  the  act,  was  owner  of  knd,  a  dam,  and  milh,  oik 
the  outlet  of  the  WaUkiU ;  diat  the  commissionerB,  named 
in  the  act,  took  upon  themselves  the  burthen  of  their  thnt^ 
and  determined  that  the  plaintiff's  dam  must  be  lowered,  and 
a  canal  cut  down  to  the  same,  through  the  lands  of  the  plains- 
tiff;  that,  about  die  23d  of  JMby,  1807,  the  commissioners 
and  the  plaintiff  agrtidj  that  the  plaintiff  should  lower  hii 
dam/o«r  feet,  by  the  1st  of  Jtfsy,  1808,  and  should  aHow 
the  conmissioiiers  to  cut  a  canal  throu^  his  lands,  and  that 
the  commissioners  should  pay  to  lum,  as  a  compensation, 
kc.  6,000  dollars,  and  the  sum  of  800  dollan  more^  if  he 
should  lower  the  dam  by  the  Ist  of  Jii(y,  1807  ;  that,  in 
punoaace  of  this  agreement,  the  commissioners,  in  the 
course  of  the  year  1 807,  cut  the  canal,  but  did  not  reqaestthe 
plaintiff  to  lower  his  dam  before  the  Istof  Jti/y;  that'he  low- 
ered it/etir/e«f,  according  to  his  agreement,  in^prilj  1808 ; 
.  that  die  three  inspectors  appointed  by  the  act,  made  an 
esttmate  of  the  number  of  acres  of  each  owner  benefited  by 
ttie  operation,  and  what  sum  each  ought  to  pay  for  such  be- 
nefit, and  filed  the  same  according  to  die  direction  of  the 
act ;  tiiat  the  commissioners  proceeded  to  assess  the  said 
owners  of  lands,  and  collected  large  sums  of  money,  enough 
to  pay  the  plaintiff  the  sum  of  6,000  dollars,  when  due  ; 
and  for  which  sum  the  plaintiff  has  a  Km  on  the  said  lands, 
in  the  nature  of  a  mortgage  ;  that  the  defendants  were  elect- 
ed commissioners,  pursuant  to  tiie  act,  apd  acted  as  such, 
in  1 809,  the  time  of  filing  the  bill,  Sic.  The  plaintiffprayed 
a  discovery  bf  the  moneys  collected,  the  names  of  the  owners 
of  die  hnds,  and  a  description  of  the  lands  bound  by  the 
lien;  and  that  the  defendants  might  be  decreed  to  pay  to 
the  plaintiff  the  6,000  dollars,  &c. 

Two  of  the  defendants,  Jennings  and  Bradner^  who  were 
elected  commissioners  after  the  alleged  agreement  with  the 
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plaintiff  demurred  to  the  dncoreiy,  and  answered  to  other       1814. 
parts  of  the  bitt,  denying  the  original  agreement ;  and  stating  ^^^^^^"^^ 
that  the  lands  were  occupied  without  the  consent  of  the  plains-         ▼. 
tfff;  and  fliat,  in  the  spring  of  1808,  the  commissioners  '^^<>'"''^''- 
lowered  the  dam,  intending  to  pay  a  compensation  for  aH 
damages ;  and  that  the  mills  were  pretiously  burnt,  &c« 

The  defendants,  Hurnqf^tm  and  PeUr  Tcwnst^j  two  of 
the  original comikiissfoQerB,andwfaocoiitimtedinoflice,intheir 
toswer,  admitted  the  ciwnenhip  of  the  land  by  flie  pkintiff, 
&c. ;  that  the  commissioners  determined  to  lower  the  dam,  bat 
^e  plaifk^ff  denied  their  powet  to  do  so ;  that  they  consented 
to  treat  widi  the  pfauntifl^  and  receired  his  tBtiiien  proposi- 
tions, by  which  he  ofiered,  in  consideratiM  otSfiOO  doUaars, 
to  permit  the  canal  tobe  cvi  thtoik^huland9,and](rWerbis 
dam  four  feet  by  the  Ist  dT  Jlky,  1808;  Irnd  that  if  he 
might  hare  the  r^  to  raise  it  one  foot,  wbtfn  the  water  was 
only  one  foot  above  the  dam,  he  would  accept  4,000  doUarSt 
or  2,500  dollars,  ifhe  m^ht  raise  it  three  feet,  and  erect  a  new 
dam  when  the  drainii^  was  completed;  and  tibat,  ifhe  nhodd 
lower  his  dam  four  feet  by  the  1st  of  Ju/y,  1807,  he  should 
receive  the  further  sum  of  800  dollars.    That  before  the 
propositions  were  considered  by  the  commissioners,  a  ma- 
jority of  them  liad  entered  into  a  veHhal  contract  With  PMer 
T\mnsendj  one  of  the  commissioners,  to  execute  a  laige  part 
of  thedraining,  which  he  agreed  to  perform  in  1807,  for  the 
sum  of  54,000  dollars ;  but  this  work  could  not  be  done, 
unless  the  plaintiff  lowered  bis  dam/ow  feet ;  and  the  com- 
nnssioners,  therefore,  agreed  to  accept  the  proposal  of  the 
plaintiff  to  lower  his  dam  by  the  1st  of  Jii/y,  1807,  and  en- 
tered into  a  verbal  agreement  with  him  for  that  pnrpose ;  and 
the  plaintiff,  in  consideration  of  6,800  dollan,.agreed  toper- 
tmt  the  canal  to  be  cut,  and  to  lower  his  dam  by  the  Ist  of 
Jidyy  1807.    That  this  agreement  was  precise  and  positive 
as  to  the  time  the  dam  was  to  be  lowered,  and  there  was  no 
other  agreement,  nor  any  agreement  as  to  lowering  the  dam 
by  the  1st  of  JUby,  1808.    That  on  the  suggestion  of  Moses 
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1814.  Phillips,  one  of  the  commissionera,  and  father  of  the  plaiottf, 
the  parties  agreed  to  reduce  the  contract  to  writings  and 
Moaes  Phillipa,  for  that  purpose,  applied  to  David  Mason, 
_  to  have  the  agreement  in  writing,  and  ready  for  execution  at 
a  meeting  of  the  commissioners  to  be  held  in  June,  1 807,  for 
that  purpose.  At  that  meeting,  a  majority  of  the  commis- 
sioners, at  the  instance  of  W.  Wickham,  a  laige  proprietor  of 
the  lands,  abandoned  the  agreement,  and  changed  the  plan 
of  operations.  No  written  contract  was  presented  to  the 
commissioners  or  signed  bj  the  parties.  That  under  the 
new  plan  of  operations,  MoBts  Phillips,  one  of  ttie  commis- 
sioners, as  chief  saperintendant,took  possession  of  the  ground, 
with  the  express  or  implied  assent  of  the  plaintiff,  and  with  a 
mutual  understanding  that  compensation  should  be  made ; 
but  diej  denied  that  any  thing  was  done  by  the  commission-* 
era  in  pursuance,  or  in  part  performance,  of  the  verbal  agree- 
ment; and  that,  if  any  such  thing  was  done  by  Mostf  Phil- 
lipi,  it  was  without  the  assent,  intent,  or  knowledge  of  the 
rest  of  the  commissioners.  That  one  of  the  defendants, 
7%omp4on,  told  the  plaintiff  that  the  commissioners  did  not 
mean  to  adopt  the  agreement :  that  the  plaintiff  lowered  his 
dam  in  Aprils  1808,  but  the  mills,  before  that  time,  were 
bomt  down.  That  the  damage  in  taking  down  the  dam  was 
inconsiderable ;  that  the  assessments  made  on  the  owners 
amounted  to  36,506  dollars,  all  of  which  sum,  except  8,000 
dollars,  had  been  expended,  and  that  the  defendants  had  no 
means  of  collecting  the  8,000  dollars,  but  by  a  sale  of  the 
lands  assessed.  That  the  verbal  agreement,  set  forth  by  the 
plaintiff,  is  void  by  the  statute  of  frauds,  &c. 

The  answer  of  George  D.  IVkkham,  another  defendant, 
agreed  substantially  as  to  the  fiicts  stated  in  the  answer  of 
ThKnnpson  and  Townsend,  except  that  he  dissented  from 
the  agreement  with  the  plaintiff  and  with  Townfmd.  He 
denied  that  the  commissioners  took  possession  under  the 
agreement;  but  that  they  took  possession  after  the  1st  of 
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July^  1807,  after  a  failure  of  the  plaintiff  to  perform,  and     I8i4. 
under  a  mutual  understanding  of  compensation,  Aic* 

The  following  is  the  substance  of  such  parts  of  the  evi- 
dence as  it  is  thought  material  to  state* 

A  witness,  Moses  Phillips j  (one  of  the  commissioners,)  on 
the  part  of  the  plaintiff,  stated,  that  on, the  24tb  of  May^ 
1807,  the  commissioners  admitted  to  him,  that  they  had 
made  the  agreement  as  set  forth  by  the  plaintiff;  and  that 
Thompson,  the  president,  and  PeUr  Tovmsend,  the  secre- 
tary, afterwards  admitted  the  same. 

Lervmel  Judson,  another  witness,  proved  the  confession  of 
Peter  ToTonsendj  in  May,  1807,  that  such  an  agreement 
had  been  made,  and  that  all  the  conmiissioners,  in  June,  ad- 
mitted the  same,  and  that  Thompson,  afterwards,  in  July  or 
'August,  and  in  December,  1807,  admitted  the  same  thing. 
Moses  Phillips,  jun.,  also  proved  the  confession  of  Thomp- 
son, in  July,  1807,  and  in  Jtfoy,  1809,  that  such  an  agree- 
ment had  been  made  with  the  plaintiff. 

Henry  W.  Phillips  proved  the  confession  of  John  Town- 
send,  one  of  the  commissioners,  in  May,  1807,  to  the  same 
effect. 

John  Kinney  deposed,  that  the  commissioners  admitted,  in 
September,  1807,  that  the  plaintiff  was  to  lower  his  dam  four 
feet  the  next  spring- 
Several  v^itnesses  proved  the  occupation  of  the  ground  by 
the  commissioners,  the  digging  the  canal,  &c.  in  the  autumn 
of  1807,  and  in  1808. 

On  the  part  of  the  defendants,  a  witness,  John  Toxonsend, 
who  was  a  commissioner,  proved  a  verbal  agreement  with 
the  plaintifi^  that  he  was  to  have  6,800  dollars,  if  the  dam 
was  lowered  by  the  1st  of  Jti/y,  1807,  and  that  the  contract 
was  to  be  reduced  to  writing.  He  also  proved  the  contract 
with  Peter  Tomnsend,  which  was  to  be  executed  by  the  1st 
o(  January,  180S,  and  which  was  also  to  be  reduced  to  wri- 
ting. 

Another  witness,  James  Moore,  proved  a  verbal  contract 

.     Yot.  1.  S 
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1814.  with  Peter  Townsend^  in  May ^  1807,  which  was  to  be  per- 
fonned  bj  the  Ist  of  January j  1808  ;  and,  that  to  effect  it, 
it  was  necessary  that  the  dam  of  the  plaintiff  should  be  low- 
ered four  feet.  He  stated,  that  the  agreement  with  the  plain- 
tiff was  as  set  forth  in  the  answer  of  Thompson  and  Towjv- 
5enil,^  and  that  it  was  made  to  enable  Peter  Tofwntend  to 
proceed  in  the  execution  of  his  agreement,  and  that  both 
agreements  were  to  be  rednced  to  writing  in  Jwu  ;  that  the 
plaintiff  confessed  to  him  that  he  was  bound  to  lower  his 
dam  by  the  1st  of  Jti/y,  and  that  after  the  meeting,  in  Junf, 
the  plaintiff  said  that  he  was  hot  bound  to  lower  his  dam, 
unless  the  commissioners  secured  to  him  6,800  dollars,  and 
Said  they  were  to  pay  him  that  sum,  provided  he  lowered 
the  dam  by  the  1st  of  July.  The  witness  stated,  that  the 
contract  with  7Wt»end  was  abandoned  at  the  meeting  of 
\ht  commissioners,  in  Jvane. 

Joseph  Jefferson^  also,  deposed,  that  he  understood  from 
the  plaintiff*,  in  the  fall  of  1807,  that  the  dam  was  to  be  low- 
ered prior  to  the  operation  of  Townseni?s  contract ;  and  that 
the  plaintiff  was  to  receive  6,800  dollars. 
'  William  Townsend^  a  witness,  stated,  that,  at  the  meet- 
ing of  the  commissioners,  in  June^  he  heard  Moses  Phillips 
say,  that  he  had  taken  great  pains  to  have  the  contract  with 
the  plaintiff  completed,  and  that  he  had  employed  Z).  Ma- 
son  to  draw  it,  and  complained  of  the  impropriety  of  the 
commissioners  refusing  to  ratify  it.  He  understood,  at  that 
meeting,  that  the  contracts  were  abandoned,  inconsequence 
of  the  opposition  of  Wickham. 

D.  Mason  deposed,  that,  in  June^  1 807,  Moses  Phillips 
and  Peter  Toionsend  requested  him  to  take  minutes  of  the 
contract  with  the  plaintiff,  in  order  to  reduce  it  to  writing ; 
and  that  he  took  the  minutes  according  to  their  directions  as 
commissioners ;  that  the  dam  was  to  be  lowered,  by  the 
plaintiff,  by  the  1st  of  Jti/y,  for  6,800  dollars.  Minutes  of 
the  contract  with  Townsend  were  taken  at  the  same  time, 
and  for  the  same  purpose,  and  were  to  be  executed  by  the 
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parties.    The  minates  were  taken  on  the  day  of  the  meeting      1814* 

of  the  commissioners,  in  June  ;  bat  the  contracts  were  not  ^^p^JJ^j^^^ 

completed  and  furnished  by  him,  in  consequence  of  the  ad-  _     v 

Thomfsov. 
vice  of  Wkkham*    The  minutes  taken  bj  Mason^  which  .............^ 

were  exhibited,  stated  the  contract  as  set  forth  in  the  answer 

of  the  defendants. 

Two  other  witnesses  stated,  that,  at  the  meetii^  in  Jum^ 
they  understood  that  the  contracts  were  abandoned. 

Ther^  was  a  cross  &t7/,  also,  filed  and  pending. 

Tl^cause  coming  on  to  a  hearing,  several  preliminary  J«4r  6th. 
motions  were  made  by  the  counsel,  on  each  side,  to  sap- 
press  parts  of  the  testimony  taken  before  <he  examiner  as 
incompetent,  and,  for  that  purpose,  they  entered  into  a  la- 
borious examination  of  the  answers  of  the  witnesses,  on  each 
side,  to  the  interrogatories  both  direct  and  cross.  Many 
parts  of  the  depositions  were  struck  out,  as  amounting  only 
to  hearsay  evidence,  or  to  a  loose  and  general  understanding 
and  belief.  And  in  the  course  of  this  discussion,  it  was 
moved  on  the  part  of  the  defendants,  to  suppress  the  whole 
testimony  of  Mosts  Phillips^  the  plaintiflPs  father,  on  the 
ground  of  misbehaviour  in  his  answers  to  the  6th,  8th,  and 
10th  cross  interrogatories. 

To  oppose  the  motion,  the  certificate  of  the  examiner  was  ^2J|£^^^  ^^^ 
read,  exculpating  the  witness,  and  showing  that  the  defect  J^^jJJ^^^ 
appearing  in  the  answers,  was  not  owii^  io  the  want  of  a  full  '^v**'"^^ 
disclosure  by  the  witness,  but  to  the  mode  of  taking  the  an- 
swer down,  in  which  the  examiner,  in  endeavouring  to  follow 
the  spirit  of  the  29th -rule  of  /tine,  1806,  may  have  aimed 
at  too  much  brevity.     The  following  authorities  were  ako 
cited  by  the  plaintiiJPs  counsel,  to  show  the  practice  in  the 
case  of  defective  answers  given  by  witnesses,  viz.     WyaWs 
Prac.    Reg.  419.  172.     1  Sol.  Gmde,  275,  276.     1  Har. 
Prac.     489,   490.    514.    519,  520.  542.     Dickens,    288. 
358.     2  Ves.  106. 

J.  Radcliffj  and  Riggs,  for  the  plaintiff. 

T.  Ji.  Emmet^  and  Robinson,  for  the  defendants. 
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1814.  The  Chancellor.    The  motion  to  sopprefls  the  depo- 

sition of  the  witness  is  denied,  as  the  charge  of  misbeha- 
viour is  done  away ;  but  if  it  should  be  deemed  material, 
.  hereafter,  in  the  discussion  of  the  merits,  to  have  a  more  full 
July  7th.  ^Q(]  perfect  answer  from  the  witness,  the  court  will  direct  a 
further  examination  of  him,  on  those  interrogatories,  either 
before  the  examiner^  or  in  open  court.  The  cases  cited 
show,  that  either  course  may  be  adopted,  in  the  discretion 
of  the  court,  the  better  to  inform  its  conscience ;  and  if  a 
'  further  deposition  be  taken,  it  need  not  be  published,  nor 

a  further  aigurtient  had,  unless  the  justice  of  the  case  should 
seem  to  require  it* 

The  counsel  for  the  defendants  then  raised  an  objection  to 
the  answer  of  Mosts  Phillips^  jun^  ^^^  ^^  ^he  plaintifiPs  wit- 
nesses, to  the  4th  direct  interrogatory,  because  he  detailed 
the  declarations  of  Mosts  Phillips,  one  of  the  commission- 
ers under  the  act,  but  not  a  defendant. 

Juiyiih.  The  Chancellor.  The  declarations  of  a  person  who 
a'JilSn^^^Spt^lf  is  not  a  party  in  interest,  not  a  party  to  the  suit,  and  who 
rMt?Dor°a  party  is  a  witness  in  the  cause,  are  clearly  not  competent  evi- 
xvhoit  a  WitncH  dcncc  *,  and  that  part  of  the  deposition  must  be  suppressed. 

in  tho  cftOMf  are 
not       eompeleut 

rrt  ence.  rpj^^  couu^el  for  thc  plaintiff  then  moved,  that  the  answer 

of  the  plaintiff  to  the  cross  hill^  filed  on  die  part  of  the  de- 
fendants, be  read,  on  the  ground  that  the  cross  suit  was  to  be 
considered  as  brought  on  to  a  hearing  concurrently  with  this, 
which,  they  said,  was  the  usual  and  {5roper  course ;  and  for 
this  they  cited  Wyati^s  Prac.  Reg.  218.  Coop.  Tr.  Ch. 
PL  87.  And  they  also  insisted,  that  the  counsel  for  the 
defendants  having,  yesterday,  raised  the  question,  as  to  the 
competency  of  the  deposition  of  Peter  Townsend^  itk  the 
cross  suit,  as  evidence  in  this  suit,  and  taken  the  opinion  of 
the  Chancellor,  who  decided  that  the  deposition  was  in- 
admissible ;  the  motion  to  the  court,  for  its  opinion  on  that 
question,  implied  that  both  suits  were  on  hearing  together. 
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But  the  defendants^  couiuel  denied  that  they  bad  moved  to      1814. 
bring  on  the  cross  suit  to  a  bearing ;  and  insisted  that,  without 
their  motion,  it  conld  not  be  considered  as  before  the  court. 


The  Chancellor.  It  is  not  material  to  the  decision  of  jui^  sth. 
the  present  question,  whether  the  cross  suit  is  to  be  deemed 
as  regularly  brought  on  to  a  hearing,  or  not ;  for  the  plaintiff 
cannot  read  his  own  answer  to  the  bill  of  discoreiy,  in  the 
cross  suit,  unless  the  defendants  choose  first  to  produce 
it  in  evidence*     The  plaintiff  cannot  testify  for  himself*    a  puatiff ean- 

not  roM)  hit  own 

unless  at  the  instance,  and  on  the  call  of  the  defendants }  ■»«  to  a  bui 
and  it  is  for  the  defendants  to  determine,  whether  the  answer  <^  ""i^* ,  ^ 
is  to  be  admitted  as  evidence,  in  this  cause  or  not.     The  2ioMf''fcrt''to 


motion  is,  therefore,  denied.  p'^""  '*• 

In  arguing  on  the  merits^  the  counsel  for  the  plaintiff  en-  juitfSth. 
teredinto  a  minute  examination  of  the  evidence,  and  contend- 
ed, that  the  contract,  as  stated  in  the  bill,  was  fully  proved ;  that 
it  had  not  been  rescinded,  and  had  been  carried  intoexecu* 
tion  on  both  sides ;  that  it  was  no  objection  that  the  defend- 
ants had  no  funds  in  their  hands,  as  they  might  be  directed 
to  collect  the  money  according  to  the  provisions  of  the  act. 

That  this  case  could  not  be  brought  within  the  statute  of 
frauds ;  there  was  no  grant,  assignment,  or  surrender,  or  sale 
of  any  interest  in  lands.  It  was  a  mere  easement  A  grant  of 
a  right  of  way  is  not  widiin  the  statute  ;  and  if  this  agree- 
ment was  within  the  statute,  it  was  taken  out  of  its  operation  by 
the  part  performance.  The  entry  of  the  defendants  on  the 
ground,  and  digging  the  canal,  was  a  part  performance. 

They  cited,  1  Schoale  ^  Lefroy's  Rep.  22.  40,  41, 
42.  1  Vesey,  221,  Sugden^s  Law  of  Vendors j  72 — 85. 
3  Atk.  503.     Prec.  in  Ch.  660. 

For  the  defendants,  it  was  insisted,  that,  if  there  was  a 
valid  contract,  the  plaintiff  had  a  clear  remedy  at  law,  under 
the  statute ;  that  no  contract,  as  stated  by  the  plaintiff,  had 
been  shown ;  the  contract  in  the  alternative j  as  alleged  by 
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1814.      hiniy  and  ou  which  be  grounds  bis  application  for  relief,  was 
peremptoril J  denied  in  the  answer. 

.  There  was  a  great  and  irreconcilable  contradiction  in 
_  the  evidence.  The  witnesses  of  the  defendants  were  dis- 
interested. Three  of  the  defendants,  in  their  answers,  denj 
the  contract  set  up  by  the  plaintiff.  If  a  defendant  denies 
a  &ct  charged  in  the  bill,  it  requires  two  witnesses  to  coun- 
tervail his  answer.  So,  according  to  the  sense  and  spirit 
of  the  rule,  if  there  are  two  defendants,  each  denying  the  same 
fact,  it  requires  four  witnesses  to  countervail  their  answers. 
(Mortimer  v.  Orchard^  3  Ves.  jun.  243.)  The  con- 
fession of  one  defendant,  binds  him  only.  {Wyattj  23. 
188.  But  see  1  Dickens^  34.  12  Vtsey^  355.)  The 
evidence  ot  Mason  and  his  minutes,  are  conclusive  as  to  the 
contract. 

But,  whatever  the  contract  was,  it  was  abandoned  in  Jvne^ 
1807 ;  and  being  infitrij  and  not  completed,  or  reduced  to 
writing,  the  defendants  had  a  right  to  abandon  it.  (6  East^ 
602.) 

Again,  the  commissioners  were  bound  to  pursue  the  di- 
rections of  the  act,  strictly.  They  had  no  authority  to 
enter  into  such  a  contract.  The  act  never  intended,  nor 
contemplated  a  personal  suitor  demand.  There  can  be  no 
personal  decree  in  this  case.  A  decree  under  an  illegal 
contract  will  not  bind  the  land,  which  was  ultimately  to 
pay,  and  this  court  cannot  force  an  assessment  on  the  land. 

Again,  the  case  is  within  the  statute  of  frauds.  {Rob.  on 
Frauds^  126.  advertis.  p.  17.     6  East,  602.) 

The  answer  peremptorily  denies  the  agreement ;  and  it 
is  not  competent  to  prove  the  agreement  aliunde.  (6  Vesey^ 
12.  2  Bro.  Ch.  Cos.  559.  Dickens^  664.)  No  part  per- 
formance will  be  sufficient,  unless  that  part  performance  was 
in  purstiance  to  the  contract,  and  was  such,  that  the  non- 
fttlment  of  the  contract  would  be  a  fraud.  (1  Bro.  Ch. 
Cas.  480.  Mitford,  Arg.  Loft,  808,  809.  7  Vesey, 
341.     1    Vesey,  221.     2  Bro.  Ch.  Cas.  563.     3  Atk.  4. 
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Jtn^l.   586.     2    Bro.    Ch.    Cas.  561.    566.    Arguendo.      i8i4. 
Sugdtv?8  Lam  of  Vend.  83,  84.   (3d  ed.)  1  Schoalt  fy  Le- 

Part  of  the  contract  was  clearly  witbin  the  statute,  eyenif  ^ 
the  agreement  as  to  lowering  the  dam  was  not  If  a  contract 
is  void  in  part,  by  the  statute,  it  is  void  in  ioto.  {AnsU  430* 
5^5.     7  Term  Rep.  28 1  •     Sugdenh  Law  of  VendarSy  64.) 

The  cause  stood  oyer  for  decision,  on  the  merits,  to  this 
day. 

The  Chancellor.  The  6bject  of  this  suit  is  to  obtain  •^ti^titf  S9tb. 
a  disco veiy  of  the  funds  under  the  control  of  ttie^  defendants, 
as  commissioners,  and  to  compel  them  to  perform,  on  their 
part,  the  parol  contract  set  forth  in  the  bill.  The  contract 
is  denied  in  the  answers,  and  the  statute  of  frauds  is  also 
insisted  on,  and  much  testimony  has  been  taken  on  each 
side,  in  respect  to  the  contract,  and  to  its  part  perform- 
ance. 

1  •  The  first  question  that  naturally  arises  upon  the  case  is, 
whether  the  contract,  as  chained,  was  a  ^^  contract  or  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in,  or 
concerning  them,"  within  the  4th  section  o{  the  Engliihj 
or  the  11th  section  of  our  statute  of  frauds,  (sess*  10. 
ch.  44.) 

The  commissioners,  under  the  act  stated  in  the  case,  (sess. 
30.  c.  25.,)  were  authorized  ''  to  remore  any  obstructions, 
dam,  or  erection,  mill  or  improvement,  in  or  across  the 
Wallkill,  at  the  outlet  of  the  drowned  lands,  and  to  use 
and  occupy  a  sufficient  proportion  of  lands  adjoining  each 
bank  of  the  river,  on  which  they  might  find  it  necessary  to 
lay  the  rocks,  stone,  earth,  gravel,  or  other  substance, 
which  they  might  have  any  occasion  to  take  out  of  the  same ; 
and  to  take,  use,  occupy,  and  enjoy  the  same,  for  the  pur- 
poses aforesaid,  and  to  contract  with  the  owner  for  the 
damages,"  &c.  Under  this  authority  the  contract  is  allied 
to  have  been  made,  and   possession  of  the  lands  of  the 
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1814.      plaiotilf  taken ;  and  I  tbiok  it  must  be  considered  as  a  cou- 
^^g^J^J^j^  tract  concerning  an  interest  in  lands,  within  the  purview  of 


Thoxfioji. 


the  statute  of  frauds. 

1  lajr  it  down  preliminarily,  as  a  clear  principle,  that  the 
commiesioners  had  no  legal  right  to  use  and  enjoy  the  lands 
of  the  plaintiff*  or  to  remove  or  destroy  his  property,  with- 
out a  contract  with  him,  and  his  assent  for  that  purpose,  or 
until  compensation  had  been  made  or  tendered,  as  the  act 
provided.  The  latter  was  not  done,  and  therefore,  a  valid 
contract  was  necessary  to  give  them  the  right 

The  statute,  under  which  the  commissioners  acted,  men- 
tions that  they  were  '^  to  contract,''  or  to  treat  and  agree, 
'^  with  the  owner,  for  the  damages  or  compensation,  and  to 
pay  the  amount,"  The  nature  and  form  of  the  contract  is 
not  defined  in  the  act,  and  it  must  be  understood  to  mean  a 
contract  valid  by  the  existing  laws  of  the  land.  The  statute, 
most  certainly,  did  not  intend  any  unnecessary  interference 
with  established  principles.  The  owner  must  be  a  person 
of  competent  age  and  ability  to  contract,  and  the  contract, 
to  be  binding,  must  have  the  requisite  form  and  substance. 
It  must  be  subject  to  the  same  rules  and  construction  as  all 
other  contracts  of  the  same  nature.  Thus  it  has  been  de- 
cided, (Simmtds  v.  Ca//m,  2  Cainesj  61.,)  that  when  a 
statute  authorizes  a  sale  of  lands,  it  means  a  sale  vrith  the 
customary  solemnities,  and  by  deed  or  note,  in  writing,  ac- 
cording to  the  direction  of  the  statute  of  frauds. 

It  was  said  that  the  right  granted  to  the  commissioners,  by 
the  contract  chained,  was  an  easement  only,  and  not  within 
the  act.  I  have  looked  into  the  books ;  and  with  respect  to 
a  right  of  entry  on  land  for  a  temporary  and  special  prupose, 
and  which  is  sometimes  treated  as  an  easement,  there  are 
very  subtle  distinctions,  and  much  apparent  contradiction 
in  the  cases.  Thus,  a  sale  of  timber  growing,  or  of  potatoes 
in  the  ground,  and  which  had .  done  growing,  has  been  held 
to  be  a  sale  not  within  the  statute  of  frauds.  {Anotu  1  Lord 
Raym.  182.     Parker  v.  Stanilardy  11  Eiast.  362.)     But  a 
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mh  of  gra^a  ffPowujg,  or  of  turnips  giowii^  was  the  sale  of  1814. 
all  mteifiit  within  the  act.  {Croaby  v.  Wadtworthy  6  £a«<, 
609.  Enmierson  r.  Heelia^  2  Totmtoti,  38.)  In  one  case 
in  the  Kp  B.,  rather  imperfectly  reported,  {W^od  y.  Lake, . 
<Say«r,  3*,)  it  was  bdd,  that  a  parol  agreement  for  liberty  to 
stack  coals  on  land  for  seven  years,  was  but  an  easeoient, 
and  not  an  interesty  and  so  not  within  the  statute.  I  mean 
lyit  to  itieddle  with  the  aboye  cases,  ei^pept  so  far  as  to 
ci)»sonre,  upon  the  last,  which  has  some  bearing  upon  this, 
that  it  is  jiistly  liable  to  all  the  observations  against  its  au- 
thority, OMude  by  Mr.  Sugden^  {Law  of  Vendorg^  3d  Land. 
e4»  d6.,)  and  that  the  agreement,  thereby  stated,  seems  to 
have  been  equally  within  the  words,  and  within  the  mischief  of 
the  act.  .  The  contract,  in  this  case,  related  to  an  interest 
to  be  acquired  in  the  land  itself,  and  to  such  a  possession, 
fiur  the  limited  purpose,  as  would  entitle  the  commissioners 
to  an  action  of  trespass  or  ejectment,  for  any  injury  or  inter- 
ruption to  the  possession.  They  were  to  have  the  use  and  en- 
jcgn^eni  of  the  land.  Unless  the  contract  reached  to  %ointerest 
in  the  soil,  the  objects  of  the  act  could  not  be  answered, 
and  wo^dd  be  exposed,  at  all  times,  to  be  defeated.  The 
privilf|[e  of  erecting  a  mill  dam  on  the  bank  of  a  creek,  was 
held,  ia  the  case  of  Jachon  v*  Buel,  {9  Johns.  iZep.^QS.,)  to 
be  aa  interest  A>r  which  an  eydctment  would  lie,  because  an 
interest  was  given  in  the  soil,  not  only  for  erecting  the  dam, 
but  for  possessing  it.  So,  a  contract  for  the  sale,  and  delivery 
of  poaie^sion,  has  been  held  to  carry  with  it  an  interest  in 
the  bad,  and  to  come  within  the  statute*  {Howard  v. 
.&M<On,  7  Mini.  Bep.  205.)  With  respect  to  the 
word  tenement,  it  has  been  held  to  reach  not  only  to  corpo- 
ra inheritances,  b^ilt  to  ri^ts  annexed  to,  and  to  be  enjoy- 
ed 99  pa^rt  of  the  inheritance  -,  such  as  rents,  tolls,  estovers, 
<o»moos,  piscary,  &c.-,  for  these  all  savour  of  the  realty. 
(Co.  Lm*  200.)  If  we  resort  to  either  branch  of  the 
ehiuse  of  the  statute  of  frauds,  the  contract  seems  to  be 
JiiOm  it.    The  use  of  the  outlet  of  the  Wallkillj  and  its 
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1814.  banks,  for  the  purposeB  declared,  and  flie  enjoyflfientof  ilut 
use,  by  the  commissioners  and  iheir  euecessorsj  was  to  be 
as  permanent  as  the  improvements  intended.  The  pronsieii 
.  was  for  a  public  and  lasting  otgect,  and  if  the  outlet  was  not 
kept  clear  and  unobstructed,  the  lands  to  be  improYed  mi^ 
again  be  overflowed. 

%  But  the  plaintiff  alleges  a  part  performance  of  flie 
contract,  to  take  the  case  out  of  flie  statute.  The  an- 
swers deny  the  agreement,  and  any  part  performaoce  in 
pursuance  of  it.  This  has  led  the  parties  into  much  parol 
proof;  and  unless  the  plaintiff  has  clearly  established  flie 
contract,  as  chained,  and,  also,  a  part  performance  of  die 
same  contract,  he  has  not  entitled  himself  to  the  relief 
sought. 

The  proof  of  the  existence  of  this  contract,  as  charged 
in  the  bill,  consists  of  the  depositions  of  Moses  Philip, 
father  of  the  plaintiff,  and  one  of  the  original  commissioners, 
o(  Moses  Phillips/jun.j  Lemuel  Judson^  Henry  W.  PhiUifs^ 
and  John  Kinney^  who  all  prove  various  confessions  of  the 
different  commissioners,  with  whom  the  plaintiff  contracted^ 
of  the  making  of  the  contract  as  chaiged.  On  ttie  other 
hand,  there  are  the  answers  of  the  defendants,  denjing  any 
such  contract,  and  the  depositions  of  John  TowMendj 
James  Moore,  and  Joseph  Jefferson,  proving  a  different  eon- 
tract,  and  one  conformable  to  that  alleged  in  the  answers,  and 
which  was  to  be  reduced  to  writing.  There  are,  also,  on 
the  part  of  the  defendants,  the  depositions  of  WHliat^ 
Tozonsend  and  David  Mason,  proving  the  application  of 
Moses  Philip,  in  behalf  of  the  plaintiff,  to  David  Mth 
son,  to  take  minutes  of  the  contract  with  the  plaintiff,  and  to 
reduce  it  to  writing,  to  be  executed,  by  the  patties  lespec- 
tively,  at  the  meeting  of  the  commissioners  in  June,  1807. 
The  minutes  so  taken  by  Mason  are  an  exhibit  in  the  cause, 
and  they  relate  to  a  contract  as  set  forth  in  the  answer,  and 
do  not  apply  to  the  contract  charged  in  the  bill.  The  tes- 
timony, as  it  respects  the  quantity  of  the  proof  on  each  side. 
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may  be  conaidered  as  nearly  balanced ;  bat  there  are  intrin*  1814. 
«ic  ciiCttBifltiinGefl  arising  out  of  the  nature  of  the  testimony, 
which  iodines  the  balance  in  farour  of  the  defendants.  The 
answen  of  the  defendants,  who  were  the  ordinal  contracting . 
parties,  and  who  were  selected  by  the  legislature,  for  their 
.  judgment  and  character,  to  execute  this  public  trust  as  com- 
missioners, who  have  no  personal  interest  in  the  question, 
and  who  must  be  presumed  to  have  full  knowledge  of  the 
contract  intended  to  be  made  by  them,  are  entitled  to,  and 
cannot  but  receive,  very  great  consideration,  in  estimating  the 
relative  weight  and  credit  of  testimony.  The  ori^al 
minutes  of  Mason,  the  attorney,  taken  down  at  the  time, 
fiom  the  mouth  of  Moses  PkUlips^  the  father  and  agent  of 
the  plaintiff,  for  the  express  purpose  of  reducing  the  con« 
tract  to  writing,  and  preparing  it  for  execution,  ought  to  have 
a  more  preponderating  influence  than  the  ftllacious  memoiy 
of  witnesses  speaking  several  years  afterwards.  Written 
proof,  of  that  kind,  always  outweighs  parol  proof,  in  judg« 
aent  of  law,  as  well  as  by  its  power  to  produce  conviction. 

The  plaintiff  has,  accordingly,  failed  in  making  out,  by 
«lear  and  satis&ctory  proof,  the  existence  of  the  contract 
as  laid. 

The  evidence  on  the  part  of  the  plaintiff,  in  support  of 
die  all^^ation  of  part  performance  of  his  contract,  as  cbaiged 
in  his  bill,  consists,  princijpally,  of  the  testimony  of  John 
JS!miMy,  Gabriel  .AT.  Phillips^  John  Rasuin,  and  Thomas 
Waters^  proving  that  the  commissioners  entered  on  the  land, 
and  commenced  the  canal,  in  the  autumn  of  1 807,  and  conti- 
nued working  at  it  in  the  year  ensuing.  The  defendants  ad- 
mit this&ct,  and,  also,  that  the  plaintiff  lowered  his  dam  four 
feet  in  Afrily  1808 ;  but  tiiey  say  that  the  entiyand  occupa- 
tion of  the  land  was  made  with  the  express  or  implied  assent 
of  the  ptaintiff^and  under  a  mutual  understanding  that  a  com- 
pensation was  to  be  made,  but  not  the  specific  compensation 
now  claimed.  There  is,  likewise,  proof,  that  at  the  meeting, 
in  Jime^  Ae  commissioners  refused  to  execute  the  contract 
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1814.      set  forth  in  the  answers,  and,  consequenily^that  BO  cotttnct 
^^'^^V^^  was  signed ;  there  are,  also,  other  facts  in  proof,  from  whidb 
V.        we  are  necessarily  led  to  infer,  that  this  refiisal  mmt  ha4e 
TaowsMT.  1^^^  known  at  the  time  to  the  plaintiff.    As  the  contraat, 
whatever  it  was,rested  in  parol,  and  had  not  been  coasunraia* 
ted,  nor  any  act  done  under  it,  the  commissionen  clearly  ha4 
a  right  to  avail  themselves  of  the  locus  p€niUerUi»j  and  feje^ 
it.  It  does  not  follow,  Uien,  as  a  necessary  conseqaence,  that 
the  subsequent  entry  of  the  commissioners,  in  the  aatann  of 
that  year,  was  in  pareuance  of  the  contract  cbaiged,  nor  is  it 
to  be  reasonably  presumed,  after  that  refiisal,  provided  any 
other  good  reason  can  be  assigned  for  that  entry*    The 
real  motive  is  obvious,  independent  of  the  contract  9  it 
was  in  pursuance  of  <heir  public  trust,  and  to  canry  their 
powers  into  elect.    The  1 1  th  section  of  the  act  seems  evi- 
dently to  contemplate  an  entry  and  exercise  of  power, 
beii^ )^revioQs  to  the  settlement  of  compensation;  Mid  the 
4fh  section  is  far  from  being  very  clear  and  explicit  on  that 
point.    Though  I  consider  it  to  be  a  fundamental  principle 
of  law,  and  of  good  government,  that  private  prope^  cannot 
be  taken  away  for  public  purposes,  without  just  compensa- 
tion, and  that,  until  that  is  made,  the  party  a^rieved  would 
he  entitled  to  his  legal  remedy ;  yet  it  was  very  natural  that 
the  commissionen  should  consider  the  provisions  of  the  act 
as  sufiSeient  for  their  entry,  in  the  first  instance,  and  that  it 
was  safe,  or  expedient,  to  leave  the  question  of  compensation 
as  a  subject  of  future  arrangment  with  the  plaintifi^  either  by 
agreement,  or  by  aieessment  under  the  act.    The  grouncb 
upon  which  the  entry  was  made,  as  stated  by  the  codcmiifi- 
sioners  in  their  answer,  appear  to  me  to  be  extremely  proba- 
ble.   The  entry  was,  at  least,  no  very  decisive  and  une^i- 
vocal  evidence  of  a  part  performance  of  the  identical  contract 
set  up  by  the  plaintiff.  It  was  certainly  not  such  an  act  doiie, 
to  use  Lord  Hardmck$^9  words,  ''  as  could  be  done  with  so 
other  view  or  design  than  to  perform  the  agreement*"    It 
would  be  extravagant  to  maintain  dus,  when  we  consider  the 
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authority  and  objects  of  th^  trust  under  which  the  commis*       iSH- 
sioners  acted.  ,  Xi3f 

I  It  is  not  sufficient  that  tlie  entry  and  use  of  the  land  >>   *«,    ^' 
eridence  of  some  agreement.     It  must  be  saUsfactory  evi^ .-.-.......«. 

dence  of  the  particular  agreement  charged,  or  it  will  not 
take  the  case  out  of  the  statute. 

/It  is  well  settled,  that  if  a  party  sets  up  part  performance, 
to  take  a  parol  agreement  out  of  the  statute,  he  must  show 
acta  unequivocally  referring  to,  and  resulting  from,   that 
agreement ;  such  as  the  party  would  no^have  done,  unless  on 
account  of  that  very  agreement,  and  with  a  direct  view  to  its 
performance ;  and  the  agreement  set  up  must  appear  to  be 
&e  iome  with  the  one  partly  performed.  There  must  be  no 
equivocation  or  uncertainty  in  the  case*     The  ground  of  the 
interference  of  the  court  is  not  simply  that  there  is  proof 
of  the  existence  of  a  parol  agreement,  but  that  there  is 
fraud  in  resisting  die  completion  of  an  agreement  partly  per- 
foimed.    These  principles  have  been  recognised  in  a  series 
of  decisions.    {Lacon  v.  Merlins,   3  Jltk.   4.    Gttnter  V. 
Halsey^fimb.  586.     .A/tvenv.  Belknap^  2  ^9^5.  Rep.  587. 
Frame  v.   Daw8<my    14    Ves.    386.     Clinan  v.    Cooke,  I 
Schoale  if  Lefroy,  41.     Lindsay  v.  Lynch,  2  Schoale  ^  Le- 
froy,  1.)    These  adjudications  will  fully  justify  me,  by  their 
strong  and  pointed  application  to  this  case,  in  denying  to  the 
plaintiff  the  execution  of  the  agreement  contained  in  his  bill. 
He  has  fitiled  in  satisfactory  proof  of  his  agreement ;  he  fails, 
also,  in  showing  such  acts  of  performance  as  are  necessarily 
to  be  imputed  to  that  a^reement^  and  cannot  reasonably  be 
imputed  to  any  other  cause. 

This  case,  like  many  others,  shows  the  utility  of  the  sta- 
tute of  frauds,  and  the  danger  of  relaxing  the  sanction  of  its 
provisbns.  I  agree  with  those  wise  and  learned  judges,  who 
have  declared  that  the  courts  ought  to  make  a  stand  against 
any  forther  encroachment  upon  the  statute,  and  not  to  go 
one  slep  beyond  the  rulesand  precedents  already  established. 

3m  But  here  arises  another  and  serious  question,  whether 
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1M4.     tfaebillooghttobediBmisBed.    It  is  certain  that  the  plain* 
tiff  has  sustained  injarj  by  the  act  of  the  commissioners,  and 
is  entitled  to  compensation ;  and  the  defendants  admit,  that 
^  they  entered  apon  his  land  and  dog  the  canal,  under  his  ex- 
press or  implied  assent,  and  with  a  mutual  understanding 
that  compensation  should  be  made.     How  is  the  plaintiff, 
tfien,  to  obtain  compensation  ?    He  cannot,  perhaps,  for  the 
lowering  of  bis  dam,  in  the  mode  provided  by  the  1 1th  sec- 
tion, for  it  was  his  own  voluntary  act,  not  that  of  the  commis- 
sioners ;  and  he  mi^t  meet  with  insuperable  difficulties  in  an 
action  of  trespass  at  law,  for  entering  to  cut  the  canal,  as  the 
entiy  appears  to  have  been  with  his  assent,  and  seven  years 
have  elapsed  since  it  was  made.     This  case,  then,  presents 
peculiar  and  strong  claims  for  the  interference  of  this  court, 
in  securii^  to  the  plaintiff  a  due  and  adequate  compensation* 
In  Clifford  y.  Brooke  J  (13   Ves.  131.,)  the  bill  could  not 
be  sustained  on  the  ground  of  fraud  or  mistake,  and  the 
relief  prayed   for    was  in  the  nature  of  damages.    The 
Chancellor  observed,  that  if,  in  dismissing  the  bill,  ht  were  to 
exclude  the  plaintiff  from  all  remtdt/,  he  should  pause  vpon 
the  decision}  but  he  concluded  that  the  plaintiff  might  bring 
an  action  at  law  for  his  damages.     I  have  no  doubt  of  the 
jurisdiction  of  this  court  over  this  case,  and  that  it  can  cause 
the  damages  to  be  assessed,  either  by  a  reference  to  a  mas- 
ter to  inquire  into,  and    report  them,  or  by  an  issue  of 
quantum  damnificatus*     The  case  of   Denton  v.  Stewart, 
before  Lord  Kenyon^  when  Master  of  the  Rolls,  was  to  this 
effect.     (1  Fonb.  38.  n.  y.,  and  165.  n.  6.,  and  I    Ves. 
jun.  329.)    That   case    was,  afterwards,    approved    and 
followed  by  Sir  WilHam  Grant,  in  Greenaway  v.  Adams, 
(13  Vts.  395.)     In  both  those  cases,  which  were  bills  for 
specific  performance,  the  defendant  had  put  it  out  of  his 
power  to  perform  the  contract,  and  the  court  retained  the 
bills,  and  referred  it  to  a  master  to  assess  the  plaintiff's 
damages.     This  appears  to  me  to  be  a  case  under  similar 
circumstances,  and  as  proper  as  any  that  can  arise  for  the 
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appUcatioD  of  the  principle  of  those  decimiu.    Justice  de-      1^4- 

mands  that  the  plaintiff  should  have  relief,  and  I  am  apprehen-  ^hilliti 

sire  he  would  be  remediless  without  the  aid  of  this  court.  ^.^I'..^ 

THOMPiOir. 

The  cases  are  numerous  in  which  the  court  of  chancery  has  — -  ■  ■ 
caused  damages  to  be  assessed,  either  by  an  issue  or  by  a 
master,  at  its  discretion.  (2  Font*  44  U  Hedges  y.  £t)e- 
rard,  I  Eq.  Cos.  Mr.  18.  pL  7.  Cudd  v.  RuiUfj  1  P. 
Wms.  570.  Erringtan  ▼.  AyntBly,  2  Bro.  341.)  I  belieTe 
the  more  usual  course,  where  the  damages  are  not  a  matter 
of  mere  computation,  is.  by  awarding  an  issue,  and^  under 
the  circumstances  of  this  case,  1  deem  it  the  more  advisable 
method. 

I  shall,  accordingly,  retain  the  bill,  and  award  an  issue  of 
guantum  damnificatusj  to  assess  the  damages  which  the 
plaintiff  has  sustained  by  the  entry  and  acts  of  the  commis- 
sioners, and  by  bis  own  act  in  lowering  his  dam,  which  was 
a  consequence  of  their  directions ;  that  the  issue  be  tried 
at  the  Orange  circuit,  and  that  all  further  questions  be  re- 
served until  the  return  of  the  postea  on  such  issue* 

After  the  damages  are  assessed,  1  apprehend  no  difficulty 
in  finding  means  to  enforce  payment.  It  is  made  the  duty 
of  the  commissioners  to  assess  and  pay  the  damages  to  be 
sustained.  It  is  part  of  their  trust,  and  the  sum  becomes  a 
lien  on  the  lands  that  are  to  contribute. 

The  following  decree  was,  thereupon,  entered : 

<^  That  the  plaintiff  ought  to  receive,  from  the  defendants 
in  this  suit,  or  their  successors  in  office,  the  damages  sustain- 
ed by,  and  compensation  due  to,  him,  by  reason  of  lowering 
his  mill  dam  across  the  Wallkill^  in  the  bill  mentioned,  at 
the  tame  the  same  was  done ;  and,  also,  by  reason  of  the 
defendants,  their  predecessors,  or  successors  in  office,  enter- 
iog  upon,  using,  and  occupying  the  lands  of  the  plaintiff,  for 
digging  a  caual,  and  otherwise,  as  the  same  may  have  been 
used  for  the  purpose  of  draining,  or  to  facilitate  and  assist  in 
draining,  the  drowned  lands,  in  the  pleadings  mentioned. 
But,  inasmuch  as  it  does  not  satisfactorily  appear  to  the 
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1814.  courts  thai  any  agreement  has  been  made  by  and  between 
Hm  paitiea,  aa  to  the  amount  of  such  damages  and  oompen- 
iattoAy  to  the  end^  that  the  same  may  be  satk&ctorily  ascer- 
^  tained,  it  is  farther  ordered,  adjudged,  and  decreed,  that  an 
isiue  be  made  up  between  the  parties,  to  ascertain,  by  Ae 
▼erdict  of  a  jury  of  the  county  of  Orange^  the  amount  of 
such  damages  and  compensation ;  that  the  said  issue  be  tried 
at  the  next,  or  any  subsequent  circuit  in  the  said  county ; 
that,  for  the  purpose  of  forming  a  proper  issue  for  the  as- 
eetMient  of  the  damages  and  compensation,  to  which  the 
plaiBtiff  is  declared  to  be  entitled  as  aforesaid,  the  plaintiff 
shall  declare,  in  assumpsit^  that  the  defendants  promised  to 
pay  him  as  much  as  he  reasonably  deserved  to  have  for  his 
said  damages  and  compensation,  or  to  that  effect ;  and  to 
which  declaration,  the  plea  shall  be  non  astumpsit ;  on  the 
trial,  the  plaintiff  shall  not  set  up  any  agreement  between 
him  and  the  defendants,  or  their  predecessors  in  office,  as  to 
the  amount  of  damages  and  compensation ;  and  the  defend- 
ants shall  admit  their  assumption  to  pay  the  plaintiff  so  much 
as  he  reasonably  deserved  to  have  as  damages  and  compen- 
sation, for  lowering  his  mill  dam,  by  the  defendants'  request, 
and  for  their  accommodation,  as  commissioners  for  draining 
the  drowned  lands,  and  for  the  defendants,  or  their  prede- 
cessors, or  successors  in  office,  entering  upon,  using,  and  oc- 
cupying the  lands  of  the  plaintiff,  as  aforesaid ;  and  ^  jury 
are  to  allow,  in  their  assessment  of  damages,  interest  upon 
the  amount  of  the  damages  they  may  find,  for  such  damages 
and  compensation,  from  the  times  when  the  several  acts 
were  done,  for  which  the  plaintiff  is  declared  to  be  entitled 
to  damages  and  compensation  as  aforesaid,  to  the  tune  of 
rendering  &e  verdict ;  and  that  all  forther  directions  be  re- 
served until  the  said  issue  shall  be  tried,  and  the  posiui  re- 
turned to  this  court/' 
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MoRmaix. 
▼. 

MORRKLL  AND  OTHERS  against  DlCK£T«  DiCXST. 


JituPUti  S9th. 
S.  being  about  to  sail  on  a  voyage  to  the  West'Indies,vfheT9  he  afterwards      ^ 

died,  addressed  a  letter  to  M.,  containing  the  following  clause :  '*A  thousand 
accidents  may  occur  to  me,  which  might  deprive  my  sisters  of  that  protec- 
tion which  it  would  be  my  study  to  afford  ;  and,  io  that  ereot,  I  must  beg 
that  you  will  attend  to  putting  them  in  possession  of  two  thirds  of  what  I 
may  be  worth,  appropriating  one  third  to  Miss  C,  and  her  child,  in  any 
manner  that  may  appear  most  proper.*'  This  was  held  to  be  a  valid  will, 
especially  after  it  had  been  proved  as  the  last  will  of  S.,  by  the  surrogate, 
and  administration  granted  with  the  will  annexed ;  and  that  C,  and  her 
son^  were  each  entitled  to  a  moiety  of  one  third  of  the  personal  estate  of 
the  testator,  in  the  hands  of  the  administrator. 

Couru,io  this  state,  do  not  take  notice  of  letters  testamentary,  or  letters  of 
admlnistratiofi, granted  abroad,  or  out  of  the  state.  Nor  rati  a  person  ap- 
pointed a  gtmn/ton  to  an  infant,  in  another  state^  be  entitled  to  receive 
from  the  administrator,  here,  the  legacy  or  portion  of  the  infant. 

The  guardian  must  be  appointed  here,  and  give  competent  security,  to  be  ap- 
proved of  by  this  court,  before  the  payment  of  the  infantas  money  will  be 
ordered. 

On  a  bill,  by,  a  legatee,  where  the  defendant  submitted  to,  and  asked  the  di- 
rection of  the  court,  his  costs  were  ordered  to  be  paid  out  of  the  fund. 

WILLIAM  LSWAN,  of  Charleston,  S.  C,  being  about  to 
sail,  aa  fltipercargo,  on  a  voyage  to  the  Wesl-Indits^  wrote  a 
letter,  dated  New-York,  August  31 ,  1810,  addressed  to 
John  Magrath,  which,  among  other  things,  contained  the 
following  claage :  *'  My  dear  friend,  a  thousand  accidents 
may  occur  to  me,  which  might  deprive  my  sisters  of  that 
protection  which  it  would  be  my  study  to  afford ;  and,  in 
that  event,  I  must  beg  that  you  will  attend  to  putting  them  in 
possession  of  two  thirds  of  what  I  may  foe  worth,  appro- 
priating the  remaining  part  to  Miss  C****,  and  her  child,  in 
any  manner  that  may  appear  most  proper.^'  Swan  arrived 
at  the  Ihvannay  and  was  there  taken  sick,  and  died,  in  the 
autumn  of  1810,  unmarried,  and  without  lawful  issue,  leav- 
ii^  personal  property  to  the  value  of  about  8,000  dollars, 
over  and  above  all  debts,  &c. ;  part  of  which  had  been  collect' 

Von.  1.  '  U 


154  CASES  IN  CHANCERY. 

1814.      edy  and  had  come  into  the  hands  of  the  defendant,  a  citizen 
of  J^ezD'York. 

Magrathf  to  whom  the  testamentary  letter  was  addressed, 
declined  the  executorship,  and  refused  to  take  out  adminis- 
tration on  the  estate  of  Swan*  In  consequence  of  which, 
the  defendant,  on  producing  the  letter  of  Swan  to  the 
surrogate  of  the  citj  and  county  of  Nem^York^  before 
whom  it  was  fully  proved  as  the  last  will  of  Stoan,  on  the 
2l8t  of  June^  1813,  letters  of  administration,  with  the  will 
annexed,  were  granted  to  the  defendant,  of  the  personal  es- 
tate of  Swan^  in  this  state. 

Miss  C.  having  afterwards  intermarried  with  Morrell^  and 
residing  in  Philaddphia^  with  her  son,  William^  she,  with  her 
husband,  and  her  infant  son,  by  S«,  as  his  next  friend,  filed 
their  bill,  in  this  court,  against  the  defendant*  The  bill  further 
stated,  that  the  sum  of  1,634  dollars  and  38  cents,  part  of 
the  personal  property  of  W.  L  Swan^  deceased,  had  come 
to  the  hands  of  the  defendant,  as  administrator ;  that  Bar- 
bara Morrelly  one  of  the  plaintiffs,  had  been  appointed  by 
the  Orphav?s  Court  of  Philadelphia^  guardian  to  her  said 
infant  son. 

That  she  and  her  son  were  each  entitled  to  receive  their 
moiety  of  the  one  third  of  the  money  in  the  hands  of  the 
defendant,  on  giving  security,  by  bond,  or  otherwise,  to 
the  administrator,  as  required  by. the  laws  of  this  state; 
that  they  had  offered  such  security  to  the  defendant ;  but 
the  defendant  objected,  that  he  was  advised  that  the 
appointment  of  Mrs.  JIf.,  by  the  Orphan^ a  Court  of  Phila- 
delphiay  as  guardian  to  her  infant  son,  was  of  no  force  or  va- 
lidity in  this  state,  and  that  he  could  not,  therefore,  safely 
pay  over  the  infant's  share  to  his  mother,  or  any  other  per- 
son, without  the  special  order  and  direction  of  the  court ; 
that  the  plaintiffs,  if  the  court  thought  it  necessary,  were 
willing  to  become  guardians  to  the  infant,  according  to  the 
rules  of  this  court,  and  prayed  to  be  appointed  guardians, 
on  giving  the  requisite  security ;  that  the  defendant  had,  also 
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objected  to  paying  any  definite  proportions  of  the  property      1814. 
to  Mrs.  JM.,  or  her  son,  because  the  share  of  each,  bj  the 
said  will,  was  indefinite  ;  and  that  although  Magrath  had  a 
discretionary  power  to  allot  their  separate  proportions^  ihe . 
defendant,  as  administrator,  had  no  such  discretion. 

The  defendant,  in  his  answer,  admitted  the  facts  stated  in 
the  bill,  and  submitted  himself  to  the  order  and  direction  of 
the  court. 

The  cause  was  submitted,  by  consent,  to  the  court,  on  the 
bill  and  answer* 

Metcalfj  for  the  plaintiffi. 

Emmet  J  for  the  defendants 

The  Chancellor.  This  is  an  amicable  suit,  by  the 
plaintiffs,  as  legatees,  in  and  by  the  last  will  of  William  L 
Swan^  deceased,  against  the  defendant,  as  administrator 
with  the  will  annexed,  and  the  case  is  submitted  upon  bill 
and  answer. 

1.  The  first  point  is  as  to  the  right  of  the  plaintiffs  (the 
mother  and  son)  to  the  legacy,  and  the  extent  of  that  right. 
The  will  was  in  the  form  of  a  letter,  addressed  to  John 
Magrath^  at  the  time  when  the  testator  was  setting  out  on 
a  voyage  from  Mew-York  to  the  West-Indies^  where  he 
died;  and  it  contained  the  following  clause :  ^'A  thousand 
accidents  may  occur  to  me,  which  might  deprive  my  sisters 
of  that  protection  which  it  would  be  my  study  to  afford ; 
and,  in  that  event,  I  must  beg  that  you  will  attend  to  putting 
them  in  possession  of  two  thirds  of  what  I  may  be  worth, 
appropriating  the  remaining  third  to  Miss  C******,  and  her 
child^  in  any  manner  that  may  appear  most  proper."  It  is 
admitted  that  the  two  plaintiffs,  Barbara  and  William^ 
are  the  mother  and  child  alluded  to  in  the  will.  There  is 
no  doubt  that  the  paper  must  be  received  and  treated  as  a 
will,  and  that  the  plaintiffs  are  each  entitled  to  an  undivided 
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1814.      moieiy  of  one  third  of  all  the  estate  of  the  testator.    This, 
indeed,  seems  to  be  a  point  conceded  by  the  case ;  aii4  the 


V.         probate  of  the  paper  as  a  will,  by  the  sorrogate  of  Mioh 
i)ioKB¥.    York,  is  conclusive ;  it  beii^  the  judicial  act  of  a  competent 


court.  (3  Term  Jtep.  125-  1  Vesey^  387.  2  Jltk. .  324.) 
9.  Admitting  the  right,  the  neit  point  is,  whether  the 
plaintiff,  Barbara,  has  entitled  herself  to  the  portion  of  her 
infant  son,  as  she  has  not  been  appointed  guardian,  norgiYM 
security,  under  the  authority  of  this  state,  tut  applies  as 
guardian  appointed  by  the  Orphav?s  Court  of  Philadtlphia. 
It  is  well  settled,  that  we  cannot  take  notice  of  letters  tes- 
tamentary, or  of  administration,  graoted  abroad,  and  that 
they  give  no  authority  to  sue  here.  This  is  not  only  the 
law  in  England,  but  it  has  been  very  generally  adopted  in 
this  country.  (Tourton  v.  Flower,  3  P.  Wms.  369.  Lee 
v.  Bank  of  England,  8  Ves»  44.  Goodwin  v.  Jones,  3 
T^ng't  Rep.  514.  Jtiley  r.  Riley,  3  Day^s  Rep.  74.  Fen- 
wick  V.  Mministraiora  of  Sears,  I  Cranch,  259.)  This 
case  is  withioltbe  reason  of  that  rule  ;  and  the  security  taken 
in  the  Orphan^ s  Court  of  Philadelphia  may  not  be  adequate 
to  reach  the  property  lying  within  this  state.  This  court 
must  judge,  itself,  of  the  security,  before  it  directs  the  pay- 
ment of  the  infant's  money.  The  defendant  would  not  be 
justified  in  payiog  the  infant's  money  to  the  plaintifi^  on  the 
ground  that  she  was  the  mother  of  the  legatee.  I  had  occa- 
sion, lately,  to  consider  this  point,  in  the  case  of  Genet  v. 
^^nit,p.2.  Tallmadge.*  It  is  only  in  her  character  of  guardian,  duly 
iippointed  here,  upon  requisite  security,  that  she  can  entitle 
herself  to  receive  the  legacy  of  her  son. 

My  opinion,  accordingly,  is,  that  she  is  entitled,  in  her 
own  right,  to  a  moiety  of  the  third  of  the  testator's  estate, 
and  that  the  defendant,  after  deducting  his  taxable  costs  of 
this  suitout  of  the  one  third  of  the  sum  of  1,614  dollars  and 
38  cents,  admitted  to  have  been  received  by  him,  be  de- 
creed to  pay  a  moiety  of  the  residue  thereof  to  the  plaintifi, 
Barbara.    As  the  defendant  is  not  in  default,  and  has  only 
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sought  the  direction  of  this  court  in  a  case  proper  for  it,  he 
ought  to  receive  costs  out  of  the  fund ;  {a)  and  this  is  the 
course  of  the  court  in  such  cases.  {Whopham  v.  Wingfieldj 
4  Vts,  630.)  As  to  the  remaining  moiety  of  the  third,  be- 
looging  to  the  child,  that  mast  be  paid  into  court,  to  the 
raster,  or  assistant  register,  to  abide  the  order  of  the  court ; 
and  when  the  plaintiff,  Barbara,  is  appointed  guardian  here, 
and  gives  the  competeiit  security,  the  money  will  be  paid 
over  to  her. 

Decree  accordingly. 
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1814. 


(a)  Vid«  arUt^\5,^  Tah^h  ▼.  Tabelt, 


»^^« 


Franklin  and  others  against  W.  I.  and  S.  Robinson. 


J^iigiisi  29lli. 


The  plaintiff  and  defendant  were  joint  owners  of  a  ship  and  cargo,  on  a 
voyage  from  JWtr-Forfc  to  BataviOj  and  back  ;  and  the  defendant  agreed  to 
go  out  in  the  ship  as  tupercargOf  and  the  plaintiff  agreed  to  pay  him,  as  a 
compensation  for  the  performance  of  the  duties  of  a  supercargo,  the  sum  of 
10,000  dollars,  **  out  of  the  proceeds  of  any  cargo  the  ship  may  bring  from 
Baiaria^  or  to  deliver  him  part  of  such  cargo,  to  that  amount,  at  the  current 
market  price,  on  its  arrival  at  Jfe^c-Yorky  at  bis  option."  The  ship,  on  her 
return  voyage,  from  necessity,  put  into  5/.  KtiU^  where  the  vessel  was  con- 
demned as  unsea worthy,  and  sold  with  the  cargo,  and  the  proceeds  remitted, 
by  the  Supercargo,  to  Jftw-Yotk, 

The  defendant  haring  caused  S,000  dollars  of  the  sum  stipulated  to  be  paid  to 
him  by  the  agreement,  to  be  insured,  as  his  committions,  be  recoverrd  tho 
amount,  in  a  suit  at  law,  of  the  underwriters,  as  for  a  total  loss,  on  the  ground 
that  he  had  no  remedy  on  the  agreement  against  the  plaintiff,  his  compen- 
sation being  payable  only  out  of  a  particular  fund,  which  depi*nded  on  a 
contingency  that  had  never  happened.  On  a  bill  filed  against  the  defendant 
for  an  account,  the  defendant  claimed  to  retain  a  certain  sum  for  commissions 
and  for  services,  in  the  sale  and  management  of  the  concern ;  and  it  was  held, 
that  the  defendant  was  not  entitled  to  any  allowance,  on  a  quanlum  meruit 
for  his  services,  merely  on  tlie  ground  that  the  contingency  had  never  hap- 
paned  on  which  his  specific  compensation,  for  the  same  service,  was  to  de- 
pend ;  nor  was  he  entitled  to  any  compensation  for  his  services  at  St.KiltSy 
ashe  still  acted  in  character  of  supercargo,  and  the  sales  there  were  .substi- 
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1 8 1 4«  tuted  for  a  sale  in  Ifew-Yorky  on  which,  by  bis  special  agreement,[he  was  to 

receive  no  commissioD.  Joint  owners,  or  partners,  are  not  entitled  to  charge 
each  other  for  services  rendered  in  the  care  and  management  of  the  joint 
property,  unless  there  is  a  special  agreement  for  that  purpose. 


THE  plaintiffs  were  joint  owners,  with  the  defendants,  of 
the  ship  Mary^  and  her  cargo,  on  a  voyage  from  New-  York  to 
Batavia^  and  hack.  W*  L  Robinson,  one  of  the  defend- 
ants, who  were  partners  in  trade,  engaged  to  go  out  in  the 
ship  as  supercargo,  and  an  agreement  was,  thereupon,  made 
and  executed  between  the  parties  interested,  as  follows : 
'^We,  the  subscribers,  owners  of  the  ship  Mary,  having 
engaged  William  h  Robinson,  as  supercargo,  on  her  intend- 
ed voyage  from  here  to  Baiavia,  and  possibly  to  Canton, 
have  agreed,  in  consideration  of  his  undertaking  and  execu- 
ting the  duties  of  his  trust,  to  pay  him  10,000  dollars, 
out  of  the  proceeds  of  any  cargo  the  ship  may  bring  from 
Batavia,  or  to  deliver  him  part  of  such  cai^o,  to  that  amount, 
at  the  current  maricet  price,  on  arrival  here,  at  his  option. 
But  if  the  ship  should  proceed  to  Canton,  and  the  letter  of 
credit,  with  whicfi  he  will  be  furnished,  should  be  availing, 
we,  in  that  case,  agree  to  pay  him  12,500  dollars,  as 
above,  otherwise,  he  is  to  receive  no  more  than  10,000 
dollars,  the  same  as  if  the  voyage  out  had  terminated 
at  Batavia.  New-York,  21st  of  March,  1798."  Signed 
by  the  owners,  and  by  the  defendants.  On  this  agreement 
were  the  following  endorsements.  "  I  agree  to  undertake 
the  management  of  the  business  committed  to  my  care,  as 
within,  on  the  terms  speci6ed.     W,  L  Robinsofi*^^ 

"  We  agree,  in  consideration  of  the  sum  to  be  paid  Wil- 
liam  L  Robinson,  as  herein  specified,  to  take  upon  our- 
selves the  trouble  of  the  management  and  sale  of  the  return 
cargo  from  Batavia  or  Canton,  free  of  commission,  subject 
to  the  direction  of  a  majority  of  the  owners  of  the  ship 
Mary.     fVm,  ^  S.  Robinson.^^ 

Before  proceeding  on  the  voyage,  William  L  iiofctrwon  pro- 
cured insurance,  to  the  amount  of  8.000  dollars,  on  the  com- 


RoBuiioir. 
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missions  stipulated  to  be  paid  to  him  by  the  above  agreement ;      1814. 
and,  afterwards,  recovered  the  amount  of  the  sum  so  insured  ^jlJ^JJJ^^JJr' 
against  the  insurers. 

He  proceeded  on  the  voyage  described,  and  arrived  at . 
Batavia^  where  a  return  cargo  was  purchased,  with  which 
the  vessel  set  sail  for  New-York;  and  during  her  voyage 
back,  was  compelled,  by  stress  of  weather,  to  put  into 
St.  Kittsj  where,  on  a  survey,  the  ship  was  found  unsea- 
worthy,  and  condemned ;  and  the  laws  of  the  island  prohibit- 
ing the  reshipment  of  the  cargo  in  another  vessel,  it  was  sold 
there,  under  the  direction  of  Wtlliam  L  Robinson^  by  mer- 
chants, who  were  paid  a  regular  commission  on  the  sale,  and 
he  received  and  remitted  part  of  the  proceeds  to  the  defend- 
ants, who,  afterwards,  received  other  parts  of  the  proceeds. 
The  vessel  was  also  sold  at  St.  Kitts^  and  purchased  in  by 
William  I.  Robinson,  for  the  account  of  the  owners ;  and 
she  was,  afterwards,  repaired,  and  brought  to  Nezo-York^  and 
there  sold,  and  the  money  received  by  the  defendants.  The 
plaintiffs  demanded  of  the  defendants  an  account  of  the  pro- 
ceeds of  the  vessel  and  cargo,  and  a  payment  of  the  respec- 
tive proportions  to  which  they  were  entitled ;  but  the  defend- 
ants have  refused  to  account  and  pay  to  the  plaintiffs  the 
proportions  demanded,  alleging  their  right  to  retain  the  sum 
of  10,000  dollars,  the  compensation  agreed  to  be  paid  to 
William  I.  Robinson,  according  to  the  contract  above 
mentioned. 

The  plaintiffs  insisted,  that  this  compensation  was  to  be 
paid  only  on  the  ievent  of  the  arrival  of  the  vessel  with  the 
return  cargo  from  Batavia  to  New-York;  and  that  event 
having  never  happened,  William  I.  Robinson  was  not 
entitled  to  that,  nor  any  other  sum  ;  and,  moreover,  that  he 
had  recovered  for  a  total  loss,  on  the  policy  of  insurance  on 
the  commissions  specified  in  the  contract.  The  bill  prayed 
for  an  account ;  and  the  payment  of  the  proportions  of  the 
vessel  and  cargo,  to  which  the  plaintiffs  were  entitled ;  and 
for  relief. 
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1814.  The  defendants,  in  their  answer ^  admitted  that  the  cargo 

was  sold  by  merchants  at  S(.  Kitts,  under  the  directions, 
and  with  the  assistance  of  William  L  Robinson ;  but  thej 
denied  that  the  usual  and  customary  commissions  on  such 
occasions  were  allowed  or  paid  to  the  merchants. 

The  defendants  alleged,  that  fVilliam  L  Robinson 
advised  tiie  plaintiffs,  by  letter,  of  the  situation  of  the  ves- 
sel and  cargo  at  St*  Kilts^  and  staid  there,  for  the  purpose 
of  effecting  a  sale  of  the  property,  collecting  and  securing 
the  proceeds,  and  acting  for  the  interests  of  the  concerned, 
as  circumstances  might  require.  That  the  vessel  was  sold 
for  4,700  dollars,  and  purchased  by  William  L  Robinson, 
for  the  benefit  of  the  owners,  and  he  chained  on  that  sum 
the  ordinary  commission  of  5  per  cent.  That  it  being 
impracticable  to  sell  the  cai^,  without  taking  bills  of 
exchange  on  London,  he  employed  factors,  who  guarantied 
the  payment  of  the  bills  for  2  1-2  per  cent.  That  the  usual 
commission  at  St.  Kitts,  was  5  per  cent,  on  sales,  and  7  1-2 
per  cent,  with  a  guaranty  of  the  debts.  And  the  defendants 
claim  the  b  per  cent.,  for  the  zigejitj  oi  William  L  Robinson^ 
in  the  sale  of  the  cai^o. 

The  proceeds  of  the  sales  of  cargo,  amounted  to  164,447 
dollars,  of  which  28,112  dollars  was  invested  in  rum, 
sugar,  and  molasses,  and  sent  to  Xew-York ;  and  the  resi- 
due, in  bills,  remitted  to  London  ^  on  which  the  defendants 
claimed  a  commission  of  2  1-2  per  cent. 

The  defendants  admit,  that  they  sold  the  vessel  at  auc- 
tion, and  passed  the  net  proceeds,  deducting  2  1*2  per 
cent,  commission,  to  the  credit  of  the  concern.  They  also 
charge  one  half  per  cent,  commission,  for  effecting  insurance 
of  the  cargo  shipped  from  St.  Kitts  to  Nem-Yorkj  and  2  1-2 
per  cent,  on  amount  of  duties  paid  by  them. 

The  defendants  further  alleged,  that  a  large  proportion  of 
the  bills  of  exchange,  so  remitted  to  London,  were  protested 
for  non-acceptance  and  non-payment ;  in  consequence  of 
which  it  became  necessary  for  them  to  open  a  correspond- 
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ence  with  merchants  atS<.  SRUs  and  London,  in  order  to  1814» 
obtain  payment  of  the  hiik ;  that  in  some  instances,  the  hilb 
were  paid  with  damages,  and  in  other  cases^  new  bills  were 
taken,  which  werea^n  protested ;  that  the  defendants  have  . 
collected  120,000  dollars  of  the  bills,  and  5,843  dollars  still 
remain  unpaid ;  and  they  have  been,  for  eight  years  past,  dili- 
gently engaged  in  efiecting  the  payment  of  the  said  bills, 
maintaining  a  correspondence,  by  letters,  with  merchants  and 
others,  in  EtMtope  and  the  fVe&t  iiidtes,  for  that  purpose,  &c. ; 
and  as  a  compensation  for  their  sendees,  they  charge  the  con- 
cern, 4,000  dollars,  or  at  the  rate  of  500  dollars  per  annum, 
for  eight  years :  that  they  have  rendered  an  account  of  the 
proceeds  of  the  vesasl  and  cargo  to  the  plaintiffi,  and  have 
paid  over  to  the  plaintifls  their  just  and  full  proportions  of 
aU  moneys  which  have  come  to  their  bands  from  the  sale  of 
the  ship  and  cargo,  reserving  only,  as  security  and  indemni- 
fication of  the  payment  of  their  claims  against  the  concern, 
for  the  services  rendered  by  them,  in  and  about  the  ma- 
nagement of  their  business,  as  above  mentioned,  the  sum 
of  10,000  dollars,  which  they  hold,  and  insist  that  they 
are  entitled  to  hold  until  they  are  paid  for  their  services  as 
so  claimed. 

The  cause  being  at  issue,  on  a  general  replication,  was 
brought  to  a  hearing  before  his  honour  the  late  Chancel- 
lor, who,  in  October  last,  pronounced  the  following  de- 
cree: '^That  the  charge  made  by  the  defendants  for 
compensation,  or  allowance,  by  way  of  salary,  as  the  re- 
presentatives and  agents  of  the  concern  in  the  ship  Mary, 
in  the  pleadings  mentioned,  for  maintaining  and  conducting 
the  correspondence  mentioned  in  the  answer,  and,  also,  all  al- 
lowance for  commissions  on  the  purchase  and  sale,  by  them, 
or  either  of  tiiem,  of  all,  or  any  part  of  the  goods  and  merchan- 
dise mentioned  in  the  answer,  as,  also,  on  the  sale  of  the  ship 
JUbry,  mentioned  in  the  pleadings,  except  as  herein  after- 
wards IS  directed,  be  wholly  disallowed  by  the  master  in 
takifl^tfae  account  hereinaftier  directed;  and  it  is  further 
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1814.      ordered,  adjudged,  and  decreed,  that  it  be  referred  to  one 
V^'^*^  of  the  masters  of  this  court,  to  take  and  state  an  account  be- 
▼.  t^ecn  the  plaintiffs,  respectively,  and  the  defendants  ;  id 

,  which  account  the  defendants  shall  be  charged  with  all  mo- 
neys received  by  the  defendants,  or  either  of  them,  as  the 
agents  or  agent,  factors  or  factor,  or  as  part  owners  of  the 
ship  Mary^  and  her  cargoes,  mentioned  in  the  pleadings,  as 
well  what  they,  or  either  of  them,  received  on  the  sale  of 
the  ship  JIfary,  as,  also,  what  they,  or  either  of  them,  may 
have  received  on  account  of  the  cargo  of  the  ship  on  her 
return  voyage  from  Batavia^  and  which  have  not  been  ac- 
counted for  with  the  plaintiffs.  And  it  is  further  ordered 
and  decreed,  that  in  taking  the  accounts,  the  defendants  be 
allowe;^  reasonable  commissions  for  the  sale  and  disposition 
of  the  return  cargo  of  the  ship  JIfary,  at  St.  Christophers^ 
as  mentioned  in  the  pleadings  in  this  cause,  the  amount  of 
which  commissions,  so  to  be  allowed  to  the  defendants  by 
the  master  in  taking  the  account,  is  to  be  ascertained  by  him 
in  manner  following,  that  is  to  say,  by  ascertaining  what,  ac- 
cording to  the  usage  and  custom  of  merchants  in  such  cases, 
or  otherwise,  was  earned  by,  or  ought  to  be  allowed  unto 
the  defendant,  William  L  Robinson^  for  his  services  as  super- 
cargo of  the  ship  Jlf:iry,  on  her  outward  voyage  from  JVezo- 
York  to  Batavia^  and  for  disposing  of  the  outward  cai^o  of 
the  ship  JIfary,  at  Batavia^  and  for  procuring,  and  causing 
to  be  laden  on  board  of  the  ship  JIfary,  at  Batavia^  the  re- 
turn cargo,  which  was  brought  in  her  to,  and  soldor  disposed 
of  at  St,  Christophers^  as  in  the  pleadings  and  proofs  nien- 
tioned,  at  the  time  the  services  were  performed,  as  if  no  other 
services  had  been  performed  by  him.  And  by  ascertaining 
what,  according  to  the  custom  of  mercljants,  or  the  usages 
established  at  St.  Christophers  in  such  cases,  or  otherwise, 
was  earned  by,  or  ought  to  be  allowed  to  the  defendant, 
William  L  Robinson^  as  commissions  for  his  services  as  a 
factor  or  commission  merchant,  for  selling  the  return  caigo 
of  the  ship  Jlfai^,  at  ^St.  Christophers^  as  in  the  pleadings 
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aud  proofs  mentioned,  at  the  time  the  services  were  per-      1B14. 
formed,  exclusive  of  guarantying  the  payment  of  the  money  )p^l'^!^^^ 
on  such  sale.     And,  then,  by  'crediting  the  defendants  with  _    ^• 

such  portion  of  the  sum  of  10,000  dollars  as  the  services 

at  Si*  Christophers,  calculated  as  aforesaid,  shall  bear  to 
the  amount  or  value  of  the  services  rendered  by  the  de- 
fendant, William  L  Robinson,  as  supercai^o  of  the  ship  in 
the  voyage,  before  her  arrival  at  St.  Christophers,  calculated 
as  aforesaid.  And  that  all  other  just  allowances  be  made  to 
the  defendants,  on  taking  the  account,  for  actual  disburse- 
ments for  account  of  the  plaintiffs  (if  any)  in  transacting 
the  business  at  St,  Christophers  as  aforesaid,  or  aflerwadTs. 
That  the  master  be  authorized  to  examine  the  parties,  or  any 
of  them,  under  oath,  in  taking  the  accounts,  as  he  shall  see  fit 
and  proper ;  and  that  the  master  may  report  specially,  as  to 
any  of  the  matters  which  may  be  brought  before  him,  on 
taking  the  accounts  hereby  ordered,  if  required  by  either 
party,  and  he  shall  think  it  reasonable  so  to  do ;  and  that  all 
further  directions  be  reserved  until  the  coming  in  of  the 
master's  report/' 

On  the  application  of  the  plaintiffs,  a  rehearing  was 
directed  by  the  present  Chancellor. 

On  the  rehearing,  the  cause  was  argued  by  Riggs  and 
£oyJ,  for  the  plaintitfi,  and  Harison  and  T.  L.  Ogden, 
for  the  defendants. 

The  Chancellor.  It  appears,  by  the  contract  between 
the  parties,  of  the  2l8t  oi  Ftbruary,  1798,  that  10,000  dollars 
were  stipulated  to  be  paid  to  the  defendant,  W.  L  Robinson, 
in  Jieu  of  all  compensation  and  commission,  for  his  servicet 
as  supercargo  upon  the  voyage,  and  for  the  services  of  him, 
and  his  partner,  Sylvester  Robinson,  for  the  management  and 
sale  of  the  return  cargo.  It  further  appears,  that  th6  defend* 
ant,  W.  L  Robinson,  caused  8,000  dollars  of  this  sum  to  be 
nsured,  and  that,  upon  the  loss  of  the  voyage,  he  sued  the 
underwriters,  and  recovered.    His  right  of  recovery  depeed* 
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1814.  ed  on  tbe  question,  whether  he  was  entitled  to  demaod  of 
the  plaintifiB  the  sum  stipulated  hy  the  coatnct ;  and  it  was 
decided,  in  the  first  instance,  by  the  supreme  court,  and 
.  finally,  on  error,  by  the  court  in  the  last  re^rt,  (2  CSomcs' 
Rep.  357.  1  Johns.  Rep.  616.,}  that  he  had  no  remedy 
upon  the  contract  with  the  plaintiffs,  because  the  money  was 
made  payable  out  of  a  specified  fund,  and  that  fund  depended 
on  a  contingency  which  had  never  happened.  We  are,  then, 
to  consider  it  as  the  settled  law  of  this  case,  that  ibe  defend- 
ants cannot  set  up  a  claim  under  the  contmct ;  aod  the  point 
then  is,  n^ether  they  are  entitled  to  a  quanium  meruit  for 
ttfl^r  serrices,  or  for  any  part  thereof,  precisdy  as  if  no 
agreement  had  erer  been  made. 

It  is  evident,  from  the  rariation  in  the  accounts,  rendered 
by  the  defendant,  W.  L  RohmsoHj  that  he  rested  his  demand 
for  compensation,  for  his  services  at  St.  Kiits^  eatirely 
upon  his  contract.  In  his  first  account,  (exhibit  No.  5,)  he 
charges  the  plaintiffs  with  the  10,000  doUai^  This  was  prior 
tohis  recovery  against  the  insurers,and  when  hisclaim  against 
them  was  resisted,  on  the  ground  that  he  had  not  lost  his  claim 
under  the  contract.  Afterwards,  in  his  account,  (eihibit 
No.  6,)  and  which  was  exhibited  after  the  recovery  against 
the  underwriters,  he  omits  this  charge  altogether;  and  this 
fact  is  of  great  force  to  show  the  defendant's  own  sense  of 
the  foundation  of  his  claim.  But  without  coMidering  this 
waiver  as  absolutely  binding,  I  cannot  find  any  just  princi- 
ple upon  which  the  claim  for  commissions,  set  up  by  the  de- 
fendants, can  be  admitted. 

It  seems  to  be  inconsistent  with  the  object  and  intea- 
Son  of  the  parties,  in  making  the  contract,  to  allow  the  de- 
fendants to  recover  on  a  quanhun  nuruitj  merely  because 
<he  contingency  had  not  occurred  on  which  the  extraordina* 
ry  and  specific  allowance  for  the  same  services  was  made  to 
depend.  This  would  be  giving  the  defendants  an  undue  ad- 
vant^e,  not  consistent  with  equatity  and  justice  between 
the  parties.^     The  benefit  of  the  contingency  may  have 
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teen  an  inducement  for  the  allowance.  The  parties  to  i8]4« 
the  contract  were  joint  owners  of  the  ship  and  cargo  ;  and 
the  defendant,  W.  L  Robinson^  in  his  character  of  part 
Qwrurj  was  not  entitled  to  charge  for  his  services,  except  up-  _ 
on  the  ground  of  the  special  agreement.  I  know  of  no  case 
which  entitles  one  partner;  to  such  an  allowance  against 
another,  without  an  agreement.  The  case  of  Thomlon  v. 
Proctor y  (1  Anst.  94.,)  evidently  proceeds  upon  this  prin- 
ciple. Each  joint  owner,  in  taking  care  of  the  joint  proper- 
ty, is  taking  care  of  his  own  interest,  and  the  law  never  un- 
dertakes to.  measure  and  settle,  between  partners,  their  va- 
rious and  unequal  services  bestowed  on  the  joint  business. 
This  must  be  left  to  be  regulated  by  contract.  But  the  de- 
fendant, W.  L  Robiiiion^  bestowed  his  services  as  ruper- 
cargo^  in  which  trust  and  character  he  had  been  plaeed  by 
the  whole  concern,  and,  in  that  character,  he  can  look  only  to 
the  agreement.  His  duty,  as  supercai^o,  continued  at  St. 
KittSy  and  until  the  cargo,  entrusted  to  his  charge,  or  the 
proceeds  of  it,  had  arrived  at  J^ew-York  ;  and  for  the  pur- 
pose of  compensation,  the  sales  at  St.  Kitts  may  be  consi'- 
dered  as  substituted  for  the  sales  at  Aev-ForAr,  and  they 
were  to  be  made  free  of  commission. 

This  case  must,  therefore,  be  referred  to  a  master,  to  take 
and  state  an  account  between  the  parties,  under  the  direc- 
tions contained  in  the  decretal  order  of  the  1 4th  of  Oc- 
tober last,  except  that,  in  addition  to  the  claims  of  the  de- 
fendants, or  either  of  them,  disallowed  by  that  order,  the 
claim  for  commissions  on  the  sale  and  disposition  of  the  re- 
turn cargo  of  the  ship  Mary,  at  St.  Christophers^  be  also 
disallowed  ;,  and  that  all  further  directions  be  reserved  until 
the  coming  in  of  the  master^s  report. 

Decree  accordingly. 
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1814. 

IflCOLL 
▼, 

Tbuitbbs  of 

HvxTuioTojr.  NicoLL,  an  infant,   by  his  guardians^   cj^c.    against  The 

Jtmefo^titb^  Trustees,  &c.  of  the  Town  of  Huntington. 

and  Ayguti 

39th.  The  peculiar  state  of  property,  and  the  oppressive  nature  of  the  litigation  at 

law,  as  to  the  title,  affords  a  proper  ground  for  the  equitable  jurisdiction  of 
this  court.  And  the  party  may  either  come  into  equity,  first  to  have  his 
title  tried  at  law,  under  itssuperintendance,  or  he  may  have  the  title  estab- 
lished at  law, before  he  conies  to  this  court;  and  where  the  title  is  once  es- 
tablished to  the  satisfaction  of  the  court,  either  upon  its  own  view  of  the 
testimony,  or  by  verdict  on  one  or  more  issues,  awarded  at  its  discretion,  it 
will  declare  in  whom  the  right  exists,  by  a  decree,  and  protect  that  right  by 
a  perpetual  injunction.  But  if  the  plaintiff,  from  his  own  case,  does  not 
show  enough,  or  fails  to  make  out  a  title,  by  evidence,  his  bill  will  be  dis- 
missed without  awarding  an  issue. 
The  patent  to  William  fficoll^  of  the  4th  of  Jtuie,  1688,  of  certain  islands  on 
the  south  side  of  Long  Itlundf  does  not  extend  to  Captret  Island^  Oak 
Island,  and  Gratt  Island, 
Co8ts,in  equity,  do  not  always  follow  theeventof  the  cause ;  but  are  awarded 
or  not,  according  to  the  justice  of  the  case,  in  the  sound  discretion  of  the 
court.  And  where  a  plaintiff  had  probable  cause  for  seeking  the  aid  uf  the 
court,  but  failed  in  establishing  his  title  ;  but  the  defendant  showed  none  or 
no  better  title  to  the  property  in  dispute,  the  bill  was  dismissed  without 
costs  on  either  side. 

THE  bUl,  which  was  filed  in  May,  1806/  stated  that 
letters  patent  were  granted,  on  the  4th  of  June,  1688,  to 
William  Micoll,  the  ancestor  of  the  plaintiff,  "  for  all  those 
islands,  and  small  isles  of  sandy  land  and  marshes,  or  mea- 
dow ground,  with  the  appurtenances,  situate,  lying,  and  be- 
ing  on  the  south  side  of  LoniEr  Island,  between  the  Inlet,  or 
Gut,  commonly  called  Huntington  Gut,  and  the  lands  of  the 
said  Kicoll,  at  a  certain  river  called  Conetqunt,  in  the  bay, 
or  sound,  that  h,  between  the  firm  land  of  Long  Island  and 
the  beach,  together  with  all  and  singular,  the  lands,  mea- 
dows, marshes,  moors,  waterponds,  hawking,  hunting,  fishing, 
and  fowling,  and  all  the  rights,  profits,  hereditaments,  and 
appurtenances,  to  the  said  islands,  isles,  and  premises  be- 
longing, or  in  any  wise  thereto  appertaining.'^ 
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That  the  islands,  so  granted,  are  known  by  the  names  of     1814. 
fire  Island^  Captree  Island^  Oak  Island,  and  Crrasi  Island^  ^^Jicoli^ 
the  three  last  of  which  are  the  subiect  of  controversy  in  the  "* 

cause.  1  he  patentee  took  possession  of  the  islands,  and  hurtinoton 
transmitted  them,  by  descent,  to  the  great  grandfather  of  — — 
the  plaintiff,  who  was  seised  thereof  in  1 745.  In  Augusi, 
1778,  he  made  his  will,  and  devised  the  islands  to  WUliam 
McoU,  the  grandfather  of  the  plaintiff,  for  life ;  remainder  to 
the  father  of  the  plaintiff,  for  life ;  remainder  to  the  Brst  son 
of  the  plaintiff's  father,  in  fee  tail;  and,  afterwards,  died. 
The  plaintiff's  grandfather  entered  on  the  premises,  under 
the  will,  in  1 780,  and  continued  in  possession  until  his  death, 
in  1 796.  The  plaintiff^s  father  then  entered  as  tenant  for 
life,  and  continued  in  possession  until  his  death,  in  1799, 
when  the  plaintiff  then  en  ventre  sa  mere^  became  seised  of 
the  premises  in  fH  tail,  and  which  was  converted  into  a  fee 
simple,  under  the  will,  by  virtue  of  the  act  abolishing  entails. 
(See  Stedfast  v.  McoU,  3  Johns.  Cas.  1 8.) 

That  the  premises  in  question,  from  the  remotest  period, 
until  about  twenty  or  thirty  years  ago,  were  merely  resorted 
to  for  fishing  and  fowling,  with  or  without  the  permission  of 
the  owners ;  that  they  are  incapable  of  being  inhabited  or 
enclosed,  being  at  a  considerable  distance  from  the  main 
land  of  Long  Island;  that  they  produce  large  quantities  of 
grass  and  herbage,  and  have  lately  become  valuable ;  that, 
for  forty  years,  and  upwards,  the  ancestors  of  the  plaintiff 
used  the  islands,  as  owners  thereof,  by  leasing  the  same,  and 
giving  permission  to  persons  to  cut  the  grass  ;  that  the  lands 
of  the  plaintiff,  at  Conetqunt  river,  (between  which,  and  (he 
gut  called  Huntington  Gutj  the  islands,  granted  in  the  pa- 
tent, lie,)  are  situated  eastward  of  Fire  Inland,  which  is  the 
easternmost  of  the  four  islands ;  that  Huntington  Gut  was 
a  water  passage  through  the  beach,  from  the  bay  to  the 
ocean,  west  of  the  westernmost  of  the  four  islands  ;  that  the 
guts  through  the  beach  to  the  ocean  are  fluctuating  and 
changeable,  sometimes  filling  up,  and  new  ones  opening,  al- 
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T814.      wajs  forUier  to  the  westward ;  and  those  that  remain,  grada- 

v^^^^^i^  allj  work  to  the  westward,  so  xthat  it  is  now  difficult  to  as* 
Xficoix 

r.         certain  where  the  gut,  called  Hunimgi9n  Gfvl,  in  the  patent, 

HvflTiiroToir  ^"^^  ^^  ^'''j  times,  situated;  and  that  the  gut,  so  called 

Huntington^  does  not  now  exist,  at  least,  at  the  place  where 

it  was  when  the  patent  issued. 

That,  on  the  30th  of  November,  1666,  letters  patent  is- 
sued, granting  and  coufirming  unto  the  freeholders  and  in«> 
habitants  of  the  town  of  Huntingionj  their  heirs  and  suc-^ 
cessors,  ^'  all  the  lands  which  had  already  been,  or  thereafter 
should  be,  puEx:hased  for,  and  on  behalf  of  the  said  town, 
whether  from  the  native  proprietors,  or  others,  within  the 
limits  and  bounds  therein  expressed,''  to  wit,  ^^  from  a  cer-« 
tain  river  or -creek,  on  the  west,  called  by  the  Indians^ 
J>bkaquatickj  and  bj  the  Englishy  the  Cold  Springy  to 
stretch  eastward  to  the  Nasiqvatk  river ;  wn  the  north  to  be 
bounded  by  the  Sounds  and  on  the  south,  by  the  sea,  in- 
cluding there,  nine  several  necks  of  meadow  ground,''  &c« 
That  these  nine  necks  of  meadow  ground  form  part  of 
the  shore  of  Long  hlandj  on  the  north  side  of  the  bay,  in 
idiich  the  said  islands  are  situate  ;  and  counting  from  the 
eastern  boundary  hne  of  the  town  of  Ot/sterbaif,  which  is 
the  western  line  of  HmUtngton,  the  nine  necks  of  meadow 
ground  will  not  extend  so  &r  eastward  as  the  most  westerly 
of  all  the  four  islands. 

On  the  3d  of  Jugustj  1688,  letters  patent  were  issued, 
confirming  unto  the  freeholders  and  inhalntants  of  Hunitng'- 
tony  the  lands  mentioned  in  the  last  patent  above  stated,  and 
constituting  the  grantees  a  corporation,  &c. ;  and  savmg  to 
the  king  all  necks  of  land  not  purchased  of  the  /ndiont* 

That,  on  the  5th  of  Octoher,  1694,  the  inhabitants  of 
Huntington  applied  to  the  governor  of  the  province  of  AHd. 
Yorky  for  a  grant  and  confirmation  of  the  premises  mentioned 
in  the  first  patent,  so  far  only  as  that  the  limits  and  bounds 
of  their  town  should  not  be  as  above  mentioned,  but  as  here. 
after  expressed,  viz.  *'  all  those  tracts  and  necks  of  land 
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lying  upon   Long  Island^   within  the  county  of  Suffolk,      1814. 
bounded  on  the  west  by  a  river  called  Cold  Spring  j  and  a  ^"^T"^^"^^ 
line  running  south,  from  the  head  of  Cold  Spring,  to  the         v. 
south  sea ;  on  the  north,  by  the  sound ;  and  on  the  east,  by  hvmtivoto* 
a  line  running  from  the  west  side  of  Fresh  Pond,  to  the  ' 

west  side  of  Whitman^ s  Dale ;  from  thence  to  a  river  on 
the  south  side  of  the  island,  on  the  east  side  of  a  neck  called 
Sampawwams,  and  from  the  said  river  south  to  the  south 
sea."  Letters  patent  of  grant  and  confirmation,  were  ac- 
cordingly issued,  and  the  freeholders  and  inhabitants  of  the 
town  incorporated  within  those  limits. 

That  the  eastern  boundary  line  of  the  town  o{  Huntington, 
as  described  in  the  last-mentioned  letters  patent,  is  not  so  far 
eastward  as  the  most  westerly  of  the  said  islands  ;  and  that 
the  boundaries  of  Huntington  have  ever  since  been  accord- 
ing to  the  bounds  described  in  the  said  patent. 

That,  until  within  twenty  or  thirty  years  last  past,  those 
islands  were  regarded  of  little  value,  and  the  owners  did  not 
take  much  pains  to  obtain  the  products  of  them  exclusively ; 
that,  consequently,  some  of  the  inhabitants  of  Huntington 
cut,  and  carried  away,  grass  from  them  ;  but  when,  in  later 
years,  the  products  became  more  an  object  of  attention,  the 
ancestors  of  the  plaintiff  asserted  their  right,  and  brought 
actions  of  trespass  against  persons  acting  under  the  town  of 
Huntington,  for  entering,  cutting,  and  carrying  away  the 
grass,  which  suits  were  brought  before  justices  of  the  peace, 
and  uniformly  determined  in  favour  of  the  plaintiff^s  ances- 
tors ;  and  the  defendants  in  those  suits  never  pleaded  any 
title.  But,  lately,  the  defendants  have  set  up  their  title  to 
those  jslands,  as  part  of  the  common  lands  of  Huntington. 

That,  in  1802,  Zefrti/on  Smt/A  having  entered  on  Captree 
island,  and  cut  and  carried  away  grass,  in  defiance  of  the 
plaintitTs  right,  and  J.  Jarvis,  and  T.  Smith,  having,  also, 
done  the  same,  actions  of  trespass  were  brought  against 
them  by  the  guardians  of  the  plaintiffs,  before  a  justice  of  the 
peace,  and  they  all  pleaded  titles  under  the  town  of  Huntings 

Vol*  I.  Y 
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1614«      ion}  and  the  causes  were,  afterwards,  removed  to  the  supreme 
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court,  and  the  defendants  respectively  pleaded  that  the  hcus 
"'Tr""  in  tfM  was  the  freehold  of  the  trustees  of  the  freeholders 
avmnrnv!  1^^  conmiODalty  of  the  town  of  Hwittngton.  The  plaintiff 
■  replied  the  freehold  in  himself,  and  the  possession  there- 

of by  his  guardians,  and  traversed  the  title  set  up  by  the 
defendants,  on  which  issue  was  joined,  and  one  of  the  causes 
tried  at  the  Suffolk  circuit,  in  1 805,  and  a  verdict  found  for 
the  plaintiff;  the  other  two  causes  were  not  tried  for  want  of 
time. 

That  Jesse  Weeks^  pretending  title  to  tbe  islands  in  ques- 
tion, under  the  town  of  Huntington^  brought  actions  of  tres- 
pass against  Peter  Monfort  and  Eliaa  Leek^  who  entered 
thereon,  under  the  plaintiff^  which  actions  were  still  pending. 
That  the  defendants  persisting  in  their  claim  to  the  said 
islands,  declaring  their  intention  to  enter  (hereon,  and  to  en- 
courage others  to  enter,  and  cut,  and  carry  away,  the  grass, 
&€•,  in  despite  of  the  plaintiff's  title,  so  that  the  plaintiff  will 
be  forced  to  abandon  hie  rights,  or  be  led  into  a  multiplkiiy 
of  suits  J  and  to  great  expense. 

That  owing  to  the  great  changes  which  have  taken  place 
in  tbe  beach,  between  tbe  bay  and  the  ocean,  and  the  guts 
or  water  passages  through  the  same,  since  the  letters  patent 
were  issued,  the  Huntington  gut  cannot  be  located  without 
the  testimony  of  aged  witnesses.  And  the  bill,  therefore, 
prayed  that  their  testimony  might  be  perpetuated  ;  and  that 
the  title  of  the  plaintiff  might  be  estaUished  by  a  decree  of 
ibis  court ;  and  that  the  defendants  may  be  restrained  by  an 
injunction  from  further  entering  on  the  islands,  and  taking 
the  profits ;  and  that  the  suits  against  Monfort  and  Leek, 
also,  be  enjoined ;  and  for  further  and  other  relief,  &c. 

The  answer  of  the  defendants  admitted  the  patent  to 
JVsco//,  in  1688,  but  insisted  that  it  covered  Fire  Isiandonlj, 
and  not  the  others.  They  denied  that  any  of  the  ancestors, 
OT  guardians  of  the  plaintiff,  ever  had  seisin  or  possession  of, 
or  r^tto,  the  other  islands,  but  admitted  thechain  of  descent, 
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as  stated,  and  the  title  to  Firt  hland^  that  the  four  islaodn      1^14. 
are  umnhabitable,  and  were  only  useful  for  the  grass,  &c. ;  ^"^T^^*"^^ 
and  denied  anj  use  by  the  )>laintifr5  or  his  ancestors,  or         ▼• 
ownership,  except  as  to  Fire  Island.     The  defendants  denied  HuvrnraTW. 
that  Huntington  GvU^  mentioned  in  the  patent  to  Mcolly  lay  ' 

west  of  the  four  islands,  and  averred  that  it  was  the  same  as 
the  one  now  called  Firt  Island  Inlet,  and,  sometimes,  for* 
merly,  the  Great  Gut ;  and  was,  from  (he  earliest  settlement 
of  the  country,  known  by  the  name  of  the  Huniingdm  Gvi. 
They  admitted  the  changes  of  the  guts,  as  stated  by  the 
plaintiff;  that  Hunlington  Gfu/,  in  the  patent,  is  now  called 
lire-bland  Inlet,  and  was  never  filled  up,  and  that  no  other 
gut  was  ever  called  by  the  name  of  Huntington. 

They  admit  the  patent  and  confirmation  to  the  town  of 
Huntington,  in  1666,  and  that,  counting  east,  the  nine  necks 
will  not  include  either  of  the  four  islands;  but  they  insisted 
that  the  nine  necks  were  not  contiguous,  but  were  so  many 
necks  as  had  been  purchased  of  the  Indians,  and  that  some  of 
them  were  as  far  east  as  the  bounds  of  Huntington^  that  the 
three  islands  are  embraced  by  the  patent  of  Huntington  ;  and 
that  the  freeholders,  &c.,  took  possession  of  them  as  such, 
and  continued  in  possession,  until  the  patent  of  the  Sd  otAu' 
gust,  1688.  They  admitted  the  patentof  confirmation  in  1694, 
and  that  the  bounds  of  the  town  are  as  tiierein  described ; 
and  that  the  eastern  boundary  line  of  the  town,  as  set  forth 
in  the  patent,  is  not  so  far  east  as  to  embrace  the  three  islands^ 
or  either  of  them.  The  defendants  insisted,  that  the  inha^ 
bitants  of  Huntington  have  always  claimed  and  exercised 
ownership,  and,  for  twenty  years  past,  have  let  out  the  lands 
yearly  ;  and  that  no  adverse  claim  was  set  up,  until  about 
eighteen  or  twenty  years  ago,  when  the  plaintiff's  grand- 
father made  claim  to  those  islands  ;  and  about  twelve  yeara 
ago,  he  brought  actions  of  trespass  against  persons  entering 
OB  the  islands  under  the  defendants,  before  justices  of  the 
peace ;  and  the  defendants  pleading  title,  the  causes  were 
removed  into  the  county  court,  but  were  not  prosecuted  flur<f 
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1S14.      tber.     That  the  guardians  of  the  plaintiff  brought  three  ac- 
jJ^^^j]J^  tions  of  trespass,  as  stated  by  the  plaintiff,  but  the  defendants 
^      ^*         in  those  suits  did  not  plead,  or  rely  on  the  title  of  the  town 
HvvTurGTOff.  of  Huntington^  but  on  the  want  of  possession  in  the  plaintiff; 
and  that  the  defendants  insisted  on  their  right,  and  a  posses- 
sion of  the  three  islands,  for  above  one  hundred  years.    They 
admitted,  that  suits  were  brought  against  Smith  and  others, 
and  a  verdict  found  in  one  of  the  suits,  for  the  plaintiff;  but 
that  such  verdict  was  against  the  evidence,  which  was  con- 
tradictory.    They  admitted  that  they   persisted  in  their 
right,  but  denied  any  intention  to  force  the  plaintiff  to  aban- 
don his  claim,  by  a  multiplicity  of  suits  ;  and  they  objected 
to  the  examination  of  witnesses  in  perpetuam  ret  memoriam^ 
and  to  the  prayer  of  the  bill- 
It  is  unnecessary  to  state  the  mass  of  evidence  taken  in 
the  cause.     The  material  parts  of  it  will  be  found  in  the 
opinion  delivered  by  the  court- 
In  1 807,  the  Chancellor  having  ordered  an  injunction  to 
restrain  Weeks  from  proceeding  in  the  suits  brought  by  him; 
and,  also,  that  the  guardians  of  the  plaintiff  should  be  ex- 
amined as  witnesses  in  the  cause,  appeals  were  entered  on 
those  orders;  and,  in  februdry^  1808,  the  court  of  errors 
dismissed  the  appeal,  and  remanded  the  cause.  (Vide  S.  C, 
3  Johns.  Rep.  666—608.) 

This  cause  was  first  brought  to  a  hearing,  on  the*plead- 
ings  and  proofs,  before  the  late  Chancellor,  in  1809, 
who,  without  entering  fully  into  the  merits,  awarded  a 
feigned  issue,  to  be  tried  in  Queen'^s  county,  by  a  spe- 
cial jury,  at  the  circuit  of  the  supreme  court.  By  the  di- 
rections for  the  feigned  issue,  the  right  of  Mcoll  only,  to 
the  islands  in  question,  was  to  be  tried,  without  any  inquiry 
into  the  title  of  the  town  of  Huntington. 

The  feigned  issue  was  accordingly  made  up,  and  tried 
before  the  present  Chief  Justice^  in  Jm«,  1811,  and  a  ver- 
dict was  found  against  the  plaintifi's  title.  The  judge  certi- 
fied, that  he  was  satisfied  with  the  verdict;  and  that  he 
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was  of  opinioD,  and  so  declared  to  the  jury,  on  the  trial,      1814. 
that  neither  the  plaintiff,  nor  the  trustees  of  the  town  of 
Huntington^  had  any  title  to  tlie  premises  in  question,  upon 


a  just  location  of  their  respective  patents.  Hvhtimgtov! 

In  August  J  1811,  the  plaintiff  petitioned  for  a  rehearing, — 

and,  also,  moved  for  a  new  trial  of  the  feigned  issue,  which 
last  motion  stood  over,  by  order  of  the  court,  until  the 
question  as  to  a  rehearing  should  be  decided  ;  because,  if  a 
rehearing  should  be  granted,  a  new  trial  would  be  unneces- 
sary. 

The  petition  for  a  rehearing  stated,  as  grounds  for  the 
application,  that  the  Chancellor  had  erroneously  excluded 
some  affidavits  which  had  been  offered  in  evidence  on  the 
part  of  the  plaintiff;  and  that  the  feigned  issue,  as  directed, 
had  only  brought  the  plaintiff's  title  in  question,  without,  at 
the  same  time,  inquiring  into  the  title  of  the  defendants. 

In  December^  1811,  the  Chancellor  ordered  a  rehearing 
of  the  cause. 

In  May^  1 81 2,  a  petition  was  presented,  on  the  part  of  the 
plaintiff,  to  dismiss  William  Udally  as  one  of  the  guardians 
of  the  plaintiff,  to  the  end  that  he  might  be  a  competent 
witness  for  the  plaintiff  in  the  cause,  the  plaintiff  offering 
to  give  security  for  costs,  if  required ;  and  the  guardian  was, 
accordingly,  dismissed. 

In'October,  1812,  the  plaintiff  petitioned  the  court  for  ^n 
order  for  leave  to  examine  further  witnesses  in  the  cause,  to 
establish  facts  discovered  since  the  former  hearing,  and 
to  examine  William  Udall^  late  one  of  the  plaintiff's  guar- 
dians, and  who  could  not,  while  guardian,  have  been  ex- 
amined ;  and  in  support  of  this  application,  the  following 
cases  were  cited :  Gallon  v.  Mince^  Prec,  in  Chan.  234. 
2  Fern.  472.  Sanford  v.  Paul,  3  Bro.  C.  C.  370.  2 
Dickens^  Rep,  T5Q»  Cursus  Cancellarim,  281.  Mayor, 
^c.  of  London  v.  Dorset,  1  Ch.  Cas,  228.  In  January, 
1813,  the  late  Chancellor  granted  the  prayer  of  the  peti- 
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1814.     tioDy  and  Udall^  and  several  other  witnesies,  were  exanitted 
^^•^JJ^^^^  in  die  cause,  id  behalf  of  the  plaintiff. 

a9«Tui«Tojr.     The  cause  was  finally  brought  to  a  hearing  on  its  merits, 
*"—""""'"""  before  the  present  Chancellor,  the  22d  of  Jime  last ;  aod 
was  argued  bj  Harison  and  Riggs  for  the  plaintiff  ^  and 
bj  T.  A.  Emmet  and  fVelh,  fcr  the  defendants. 

For  the  plainHff,  it  was  contended,  1 .  That  the  plaintiff 
had  a  right  to  the  equitable  interposition  of  this  court  on 
account  of  the  difficulties  attending  a  remedy  at  law;  that  a 
court  of  chancery  has  jurisdiction,  and  it  may  decide  ques* 
tions  of  law  and  fact,  without  a  jury,  and  tbou^  such 
questions  celate  to  lands  or  goods.  (5  Br.  P.  C  369. 
8  Br.  P.  C.  399.  5  Fie^ey,  jun.  671.  Cwr.  CancM.  344. 
6  CrancVs  Rep.  22.  1  Johns.  Cas.  436.  3  P.  Wms.  2M. 
2  Vesey,  552.  1  Vem.  287.  292.  1  Ch.  Cos.  155.  1 
Schoales  ^  Lefroy^  413.) 

Besides,  it  appeared  that  the  plaintiff  had  already  es- 
tablished his  title  at  law,  before  he  applied  to  this  court. 

2.  That  the  first  patent  to  the  inhabitants  of  Huntington 
did  not  include  the  premises  ;  that  the  fray  is  an  arm  of  the 
«ea,  and  is  to  be  considered  as  the  sea,  in  the  meaning  of 
the  patent.  (1  Harg.  Law  Tracts^  10 — 18.)  The  second 
patent  was  similar  to  the  first.  The  third  patent  contracts 
the  limits  of  the  town,  on  the  north,  and  enlarges  them  on 
the  south  ;  and  (he  defendants  admit  that  this  patent  does 
not  cover  the  premises.  This  patent  was,  in  law,  a  aurren- 
der  of  the  two  former  patents  ;  and  if  so,  there  must  be  an 
end  of  the  title  of  the  defendants.  (20  Vin.  M.  Stirrendir, 
125.  8.5.  128.8.  9,  10.  129.  s.  11,  12.  131.  s.  25. 
29.  6  Co.  69.  fr.  10  Co  67.  6.)  if  the  defendants  have 
no  title,  the  plaintiff,  having  shown  a  possession,  must  pre- 
vail. 

That  from  the  evidence  in  the  cause,  no  further  issue  or 
trial  could  be  necessary  to  enable  the  court  to  decide  in 
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favour  of  the  plaintiff.    But  if  any  issue  should  be  directed,      1 814. 
it  ought  to  be  so  framed  as  to  inquire  into  the  title  of  the  ^"^T"^''"^^ 
defendants,  as  well  as  that  of  the  plaintiff;  for,  if  neither         v. 
party  had  a  title,  the  property  was  in  the  state  :  and  this  re-  HirMTmoTov. 
suk  would  have  great  influence  as  to  awarding  costs.     But  — — — — — 
it  is  enough  for  the  plaintiff  to  show  a  possession,  or  coloura- 
ble title. 

For  the  defendants,  it  was  insisted,  that  this  was  not  a  case 
of  original  equity  jurisdiction.  It  was  strictly  matter  of  legal 
cognizance,  of  which  chancery  entertains  jurisdiction  inci- 
dentally, in  order  to  prevent  suits  becoming  an  instrument  of 
oppression  by  means  of  endless  litigation,  but  which  a  court 
of  law  has  no  power  to  prevent  However  clear  and  uncon- 
tradicted the  evidence  may  have  been,  this  court  could  not 
decree,  without  directing  an  issue  at  law.  The  suit  is  in  the 
nature  of  a  bUl  of  peace.  There  have  been  two  verdicts, 
one  for  each  party.  One  verdict  is  not  sufficient  to  decree 
in  favour  of  the  plaintiff.    (4  Bro.  P.  C.  692—700.) 

2.  The  third  patent  was  not  a  surrender  of  the /ee  granted 
by  the  first  and  second.  There  can  be  no  surrender  of  a 
fee,  by  implication.  This  is  applicable  only  to  lesser  estates 
which  can  be  merged  in  a  greater.  (Co.  LUt*  337.  b.  4 
Cruisers  Dig.  155.  tU.  32.  ch.  9.  s.  1.  4.  6.  Perkina, 
586.     20  Vm.  Ab.  123.  pi.  5.     144.  pi.  3.) 

The  cause  stood  over  for  decision  to  this  day,  when  the  Avtgutt  29tb. 
following  judgment  was  pronounced  by  the  court : 

The  Chahcbllor.  The  foundation  of  the  bill  is  the 
1^1  right  of  the  plaintiff  to  the  three  islands  in  dispute ;  and 
his  claim  to  the  assistance  of  this  court  arises  from  the  pecu- 
liar state  of  the  property,  and  the  oppressive  nature  of  the 
litigation  which  it  involves.  His  case  states  a  proper  ground 
of  eqaUable  jurisdiction,  and  if  the  title  he  sets  up  was  suf- 
ficiently established  at  law,  before  he  came  here,  or  was 
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1814.      since  established  to  the  satisfaction  of  this  court,  either  upon 

^^"^P*^^*^  its  own  view  of  the  testimony,  or  by  verdict,  upon  one  or 

V.         more  issues,  to  be  awarded  to  its  discretion,  it  would  then  be 

HvjNTiirGTOM.  the  duty  of  the  court  to  declare  that  right  by  decree,  and 

""""■^—^'^  protect  it  by  injunction.     But,  on  the  other  hand,  if  the  title 

of  the  plaintiff  fails,  on  investigation,  and  I  shall  be  satisfied, 

from  all  that  appears  in  the  case,  that  is  not  well  founded, 

it  would  then  be  useless  to  put  the  parties  to  the  expense  of 

another  feigned  issue.     The  bill  would  have  no  real  ground 

of  support,  and  ought  to  be  dismissed. 

I  have  accordingly  been  led  to  direct  my  first  and  prin- 
cipal attention  to  the  testimony  bearing  on  the  plaintiff's 
title. 

His  title  rests  upon  the  construction  and  location  of  the 
patent  of  1688,  to  William  Mcoll,  his  ancestor.  There 
was  no  possession  of  the  islands  by  any  person,  except  oc- 
casional entries,  and  these  were  not  so  exclusive,  steady,  and 
certain,  as  to  amount  to  evidence  of  right,  and  to  supersede 
the  necessity  of  paper  title. 

The  words  of  the  patent  are  easily  and  obviously  satisfied 
according  to  the  present  physical  state  of  that  part  of  the 
country,  without  resorting  to  the  pretensions  of  the  plaintiff. 
Indeed,  it  is  impossible  to  cast  the  eye  upon  any  modem 
and  accurate  map  oi  Long  Island  without  being  struck  with 
the  impression,  that  the  plaintiff's  construction  of  his  patent 
is  violent  and  unnatural ;  and  nothing  can  reconcile  us  to  it, 
but  satisfactory  proof  that  the  beach  on  the  south  side  of 
that  island  has  undergone  some  great  change  since  the 
date  of  the  patent.  There  is  a  cluster  of  low  islands,  or 
small  isles,  which  are  separated  by  water,  when  the  tide  is 
full,  but  not  so  when  the  tide  is  down,  and  which  are  called 
Fire  Island^  or  Firt  Islands^  and  they  lie  between  a  very 
noted  and  large  inlet^  or  gut,  and  the  lands  of  NicolL 
It  is  admitted,  on  all  sides,  that  they  are  included  in  the 
patent ;  and  if  that  gut  was  in  esse^  at  the  time  of  thepatent,  it 
wotild  seem,  very  naturally,  to  have  been  the  one  intended. 


CASES  IN  CHANCERY.  177 

The  words  of  the  patent  are,  ^'  k\\  those  islands,  and  small  isles,      1 814. 
of  sandy  land  and  marsh,  or  meadow  ground,  with  the  appur-  ^'^JJ^J^^T*^ 
tenances,  situate,  lying,  and  being,  on  the  south  side  of         v. 
Long  Island^  between  the  inlet  or  gut,  commonly  called  HvHTur«Tov 
Huntington  Guly  and  the  lands  of  the  said  Jficolly    at   a'  "^' 

certain  river  called  Conetqunt^^^  &c.  If  the  above  inlet, 
now  existing  and  generally  known  by  the  name  of  /\Ve- 
IslandlnUty  be  the  one  referred  to  in  the  patent,  by  the  name 
of  the  ^^  gut,  commonly  called  the  Huntington  gut^^^  it  puts 
an  end  to  the  plaintiff's  claim.  To  this  point  a  great  part  of 
the  testimony  in  the  cause  has  been  directed.  On  the  part 
of  the  plaintiff,  several  witnesses  have  been  examined  to 
prove  that,  for  the  last  40  or  50  years,  or  as  long  as  they  can 
well  remember,  this  Fire- Island  Inlet  has  been  known  by 
the  several  names  of  Ptre-hland  Inlet^  or  Gti/,  the  Oreat 
ChiiyMcolPs  Gft4^  or  Nine-Mile  Gut  ;  but  not  by  the  name  of 
Huntington  Gut.  The  testimony  of  Garret  Kettletas,  Israel 
Howellj  Jacob  Willetj  Isaac  Thompson^  Daniel  Jarvis, 
Epenetus  Woodj  Daniel  Udall^  and  Richard  Udall,  goes 
to  this  fact.  On  the  other  hand,  there  are  several  witnesses 
examined  on  the  part  of  the  defendants,  who  testify  to  the 
same  length  of  time,  and  that  Fire  Island  Inlet  was  known, 
as  well  by  the  name  of  Huntington  Gutj  or  Huntington 
Ejast  Guty  as  by  the  other  names  above  mentioned.  This 
appears  from  the  testimony  of  Luke  Rtdandj  Moses  WickSf 
Caleb  SaxtoHf  James  Pearsall^  Gilbert  Wickes,  Joseph 
Ruland^  Joseph  Ketcham,  and  Arthur  Dingee»  There 
may  be  a  few  more  witnesses  on  one  side  or  the  other,  whose 
testimony  has  some  relation  to  this  point ;  but  it  is  unneces* 
sary  to  be  more  particular*  The  weight  of  this  testimony, 
in  respect  to  the  name,  is  on  the  side  of  the  defendants^ 
from  this  circumstance,  that  the  witnesses  on  that  side  speak 
affirmatively,  as  to  a  fact  within  their  knowledge,  of  the 
name  of  Huntington  Gui,  or  Huntington  East  Gut,  and  the 
plaintiff's  witnesses  can  only  speak  negatively  of  their  having 
no  knowledge  of  any  such  name  so  applied.    But  after  all. 

Vol.  I.  Z 
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1^14.      there  is  mucli  uncertainty  in  tbe  attempt  to  designate  Hie  gut, 

^'jJJ^^^^  by  Ae  sh'rfting  and  cbanging  names  used  within  tte  last 

*•        -fifty  years.     The  patent  goes  back  125  years,  and  speaks 

*9vffTi!roTo«  of  the  name  /Aencemmonly  given  to  the  inlet. 

•*~~"**"""~     The  plaintiff  has,  however,  proved  affirmatively,  by  seve- 

tal  witnesses,  as  -Garret  KetHetas^  Isaac  Hawetl^  Dm^id 

WiHet,  John  Arthur,  and  ^jtenetus   Wood,  ttiat  there  was 

"fermeriy  ji  ^t  to  the  westward  of  the  islands  in  dispute, 

and  how  filled  up,  which  was  called  Huntington  Gut.    On 

the  other  hand,  it  is   proved  by  CaM  Saxton,  Gifterf 

Wickes,  Joseph  Ketcham,  and  Richard  UdalljAhsii  GSgo 

Gut  (and  which  now  appears  on  the  maps  to  be  west  of  the 

townoffitmfingfon)  was  anciently  known  by  the  name  of 

tiuniington  West  Gntj  t>r  Huntington  Gnt  ;  and  «ne  of  them 

said  it  had  been  called  Huntington  West  Gut  by  <M  whaie- 

men,  who  have  been  dead  forty  years ;  and  another  said,  that 

the  temporary  gut,  opposite  Cedar  Island^  wm  calfed  Him- 

tington  West  Gut,  as  CDntradistingutsfaed  from  Fire  Isiand 

fnUty  which  was  called  Huntingimi  East  Cha. 

With  respect  to  this  intermediate  gut,  between  Fire'- 
island  Irdet  and  Gilgo  Qui,  (Aie  two  plain  and  noted  in- 
lets, which,  and  none  other  in  tbat<|uarter,  are  known  to 
modern  times  and  modem  maps,)  it  appears  to  have  been 
very  temporary,  and  soon  disappeared.  The  whole  testi- 
mony concerning  it,  is  loose  tradition,  and  inv<dved  in  dark- 
nes  and  fable.  Jacob  Seaman  says,  that  about  fifty  years 
ago,  the  ocean  broke  through  the  beach,  between  Fire-Island 
Gut  and  GUgo  Gut,  with  great  violence,  and  fofmed  what  was 
called  Cedar-Island  Gut,  but  which  in  a  few  years  was 
'filled  up,  and  gone.  lecuic  Thompson  speaks,  also,  but 
loosely,  of  a  gut  called  Huntington  Chit,  between  Cedar  and 
Oak  Islands,  now  disappeared  ;  and  he  says,  that  wttliin  his 
memory,  the  water  has  several  tiroes  broke  throng  the 
beach,  and  that  the  inlets  afterwards  cksed  up.  Though 
several  of  the  plaintiff's  witnesses  have  designated  one  of 
these  intermediate  and  temporary  guts,  as,  having  been 
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known  by  the  name  of  Itmtington  Gfirf,  jet^  I  think,  we      1814. 
inQstbegovomodbgrinerocoiiljecturt^infixiiigonanyoifth^  ^^iTc^^^ 
tranaieiit  inlets  as  the  inkt  intended  by  the  patent  of  ISB9.         ▼. 
Why  shooU  we  be  seeking,  tbTongb  the  most  vzgue  and  HvvriiiQTor 
contradictory  tiaditiens,  for  some  extinguished  iolet,  whiqh  ■■ 
may  enable  the  plaintiff  to  embrace  islands  lying  far  west,. 
and  eaUateral  to  his  lands,  when  we  have,  in  front  of  bis 
farm,  a  large  inlet  of  unknown  antiquity,  which  includes  be* 
twetn  it  and  his  land»  the   little  islands  lying   aguuut  or 
djfponU  his  Isyads,  and  which  so  readily  cocresp onds.  with 
the  words  of  the  patent  ? 

But  it  is  contended,  that  even  Fire^Island  Ldei^  though 
now  nine  miles  wide»  did  not  exist  at  the  date  of  the  patent. 
If  this  be  reaUy  so,  we  a^e  then  reduced  to  the  necessity  of 
expk>rii^  in  the  dark  for  the  inlet  in  question.  The  bill 
admits,  that  it  is  now  difficult  to  ascertain  the  one  intended. 
To  prove  the  commencement  of  Fire  Iskmd  BU^i  since  1 688, 
the  testimony  of  JoAit  .Jr/Aur  and  Richard  Udally  is  relied 
on.  The  first  witness  says,  that  he  always  understood,  from 
a  boy,  (and  as  he  said  this  in  1770,  and  was  then  seventy- 
four  years  old,  he  must  refer  back  to  within  thirty  years  of 
the  patent,)  that  Firt'Island  hilet  broke  thj^ough  after 
J^lu»U  settled  there,  and  that  it  used  to  be  called  the  Jiem^ 
Gttf.  The  other  witness  says,  that  old  Mr.  WUlia  told  hioi, 
that  he  had  been  informed  by  his  ancestors,  that  Firt-^btand 
Gut  broke  throng  in  the  winter  of  1690,  or  1691,  in  a 
storm*  This,  at  best,  is  improbable,  and  rests  on  foupdar 
tions  too  weak*  The  sudden  existence  of  such  a  grand  inlet 
as  that,  haowa  in  the  memory  of  the  oldest  witnesses  li^y 
the  nanaaa  of  the  Qr^t  Gti/  and  the  jVms  MUe  Cha^  ai^ 
which  was  a  passage  for  privateers  durihg  the  revolutionary 
war^  nwt  have  been  asoertaiiied  with  much  greater  histori- 
cal certainty ;  fofit  would  have  been  r^;arded  M  a  remarl^- 
ablephenom^W  mthe  natural  history  of  the  codhtry*  The 
inlet  may,  pnpbably,  have  extended  iti^  gradually  toward^ 
thewest*  Sev^pf tl)e  witpeii9§9  attegt  to  tl|i||  syn4  ^  fif^^ 
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1814.      applies  equally  to  Gilgo  CkU  ;  but  this  progress  must  have 


been  very  gradual,  for  Iseutc  Thompson^  who  lived  opposite 

T.         Rrt^bland  Inlet  forty-nine  years,  says,  only,  that  from  the 

HvrairoTujf  appearances  and  changes  within  his  knowledge,  he  thinks  it 

— — —  quite  probable  that,  formerl},  the  east  shore  of  the  gut  was 

as  far  eastward  as  the  end  of  Fire  Island.     If  this  was  sOy 

then  the  description  in  the  patent  applied  most  precisely  to 

the  Fire  Islands^  and  to  them  only. 

The  patent  to  fVilltam  Smithy  in  1693,  is  a  most  import- 
ant Uem  of  testimony,  in  the  consideration  of  this  question 
of  fact ;  with  me,  it  has  all  the  preponderance  so  justly  due 
to  written,  over  parol  proof,  especially  when  we  are  referring 
to  times  far  beyond  the  memory  of  man.  That  patent  was 
for  lands  bounded  west  on  Blast  Conetqunt  river,  and  east  on 
Mastick  river,  and  down  on  each  side  to  the  main  sea,  with 
the  islands  in  the  bay,  ^^  from  a  certain  gut.  or  inlet,  west- 
ward, commonly  called  Huntington  East  Gut^  to  a  place  on 
the  beach,  eastward,  called  Cuptuange^  being  the  west 
bounds  of  Southampton  ^  the  beach  and  bay  being  twenty- 
four  miles  east  and  west/'  The  present  Chief  Justice^  who 
tried  the  feigned  issue  heretofore  awarded  in  this  cause,  on 
the  point  whether  the  title  of  the  three  islands  was  in  the 
plaintiff,  certified,  that  this  patent  to  Smith  was  oj3ered  in 
evidence  upon  the  trial,  and  was  located  by  parol  proof;  and 
that  it  appeared  that  the  gut,  in  the  patent  to  Smith,  called 
Huntington  Eiast  Guty  was  the  same  with  the  one  mentioned 
in  the  pleadings  and  testimony  in  this  cause,  by  the  name 
of  fire-Island  Inlet ;  and  that  running  west  from  the  west 
bounds  of  Southampton^  the  twenty-four  miles  would  ter- 
minate some  distance  to  the  east  of  Fire-Island,  making  the 
probable  width  of  the  gut,  at  the  date  of  the  patent,  from 
three  and  a  half  to  five  miles,  being  nearly  the  width  of 
NicolPs  land  on  Long-Island.  He  further  certified,  that 
he  told  ihejury,  if  Hunh'n^^on  East  Gui,  in  the  patent  to 
Smith,  was  the  same  with  Huntington  Gut,  in  the  patent  to 
NicoU,  the  islands  in  question  were  not  included  in  bis 
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patent,  and  that  he  was  of  that  opinion,  and  so  told  the  jaiy,      1814. 
who  accordingly  found  a  verdict  for  the  defendants.    This  ^"^IT^''*'^^ 
patent  to  Smith  does  away  all  pretence  of  the  creation  of         r. 
Fire-Island  Inlet^  by  some  violent  action  of  the  sea,  since  HuHiriif  JroiJ! 
1688 ;  for,  if  it  existed  in  1693,  and  was  then  a  familiar  pas-    ■    ■■ 
sage,  ^^  commonly  called  Htmtington  Ekut  Gfn/,'^  it  is  quite 
certain  it  was  not  '^  the  new  gut,''  suddenly  brought  into 
existence  by  a  storm,  within  the  two  or  three  preceding 
years. 

From  this  view  of  the  case,  I  am  perfectly  satisfied  that 
the  patent  to  Mcoli  does  not  extend  to  Captree^  Oaky  and 
Grass  Islands,  and  there  is  no  need  of  any  further  is- 
sue to  inform  and  satisfy  my  judgment.  I  have  given  the 
plaintiff  the  benefit  of  the  testimony  excluded  on  the  issue ; 
for  I  have  taken  it  all  into  consideration  in  forming  my  con* 
elusion. 

I  have  not  placed  reliance  on  the  evidence  which  the 
plaintiff  has  given,  of  the  use  and  possession  of  the  islands, 
because,  as  I  have  already  observed,  (and  the  fact  appears 
abundantly  in.the  testimony,)  the  islands  are  not  capable  of 
any  other  possession,  occupancy,  or  real  use,  than  occasion- 
al and  periodical  entries  to  cut  the  grass  and  sedge;  and  flie 
testimony  as  to  this  use,  is  quite  as  strong,  if  not  much 
stronger,  in  favour  of  the  defendants. '  Several  witnesses 
have  testified  to  the  claim  and  use  of  the  islands,  by  the 
plaintiff  and  his  ancestors,  from  the  time  of  the  lease  to 
Howell  and  Smithy  in  1768,  down  to  the  time  of  filing  the 
bill ;  but  as  many,  and,  perhaps,  more  witnesses,  testi^  to  a 
similar  claim  and  occupancy,  during  the  same  period,  by  the 
defendants,  and  those  claiming  under  the  town  of  Hunting- 
tony  the  result  is,  that  possession  must  be  adjudged  to  be- 
long to,  and  to  be  in,  the  party  who  has  the  right;  and  as 
the  plaintiff  has  no  title,  he  has  no  lawful  possession.  The 
equity  of  his  bill  has  totally  failed. 

It  cannot  be  material  whether  the  title  set  up  by  the  de- 
fendants be  good  or  not,  as  to  the  point  of  the  dismissal  of 


182  CASES  IN  CHANCERY. 

1814*      the  bilU    If  thejrhave  no  title,  jet  tbe  bill  must  be  diniaisscd, 

^^^^v^ii^  because  the  pbiatiff  has  no  title,  aud,  consequently,  no 

V.        equity  to  support  his  case.    But  it  is  a  verjr  difierent  ques- 

H«»»J?o7.tioa,  whether  the  bill  shall  be  dismissed  with,  or  without^ 

costs.    On  this  question,  I  have  felt  some  embarrassment. 

Coits  are  always  discretionary  in  this  court.  They  aie 
awarded,  as  Lord  Hardmkkt  has  observed,  (3  Adc.  563.,) 
not  from  any  statute  authority,  but  from  conscience,  and  ex 
arbitrio  bant  vtri,  as  to  the  satisfaction  due  on  one  side  or 
the  other.  A  general  denial  of  costs,  in  all  cases,  would  be 
boldii^  out  encouragement  to  great  veiatioo,  without  any 
recompense,  and  therefore,  costs  usually  follow  the  justice 
of  the  case ;  but  they  do  not  always  follow  the  event  of  the 
cause.  There  are  cases  in  which  costs  have  been  denied, 
though  the  plaintiff  failed,  when  he  had  probable  canae  d 
suit.  {Trttheioy  v.  Hoblin^  2  CA.  Cas.  9.)  So,  where 
iniant  heirs  revived  a  cross  bill,  and  entered  into  very  long 
and  expensive  examinations,  to  set  aside  a  deed,  and  fiiiled, 
yet  costs  were  denied  against  them,  as  they  had  probable 
cause  to  contend.  {Skalea  v.  Sir  John  BanringUmj  1  P. 
»W.481.) 

In  the  pres^itcase,  it  strikes  me  ttiat  the  plaintiff  had  pro* 
bable  cause  to  come  here.  His  ancestors  had  maintained  a 
long  and  steady  claim  to  the  islands  in  dispute,  and  bad 
leased  one  of  them  as  early  as  the  year  1 768.  He  had  also 
succeeded  at  law  in  an  action  of  trespass,  tried  at  the  Suffolk 
circuit,  in  which  he  had  alleged  a  seirin  in  himself^  and  the 
defendant  had  alleged  a  freehold  in  HurUingUmy  and  on  &e 
traverse  of  the  defendant's  title,  the  issue  had  been  found  for 
the  plaintiff.  Other  tr^pass  suits  between  the  parties  were 
still  pending ;  and,  with  respect  to  the  merits  of  the  ca^  as 
it  appears  before  this  court,  the  defendants,  when  biom^t  in, 
deny  the  plaintiff's  title,  and  set  forth  the  patents  under 
which  they  claim  an  exclusive  title  to  the  premises.  The 
issue  awarded  here  was  upon  the  title  of  the  plaintiff,  but  the 
defendants'  title  was  broqgbt  into  view,  and  to  the  notice  of 
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the  cooit,  hj  ibe  pleadiogB ;  and  on  the  trial  of  die  iaaae,  and      1614. 

on  the  argument  in  this  court,  the  learned  jadge  liefore  whom  ^"^JJ^^jJJJ^ 

flie  cause  was  tried,  certified,  that  he  eave  it  as  his  opinion         ▼• 

TmjiTSSSOv^ 
to  tbe  jury,  dnt  the  patenHs  under  which  the  defendants  hvhtivotov 

claimed  did  not  cover  the  islands  in  dispute.     I  do  hot  wish 

to  give  any  decided  opinion  on  that  point.     When  a  cause 

resolves  itself  into  a  dry  legal  question,  the  proper  forum 

for  the  determination  of  it  is  a  court  of  law,  and  I  only  notice 

that  title  here  incidentally,  as  it  serves  to  guide  me  in  tbe 

exercise  of  a  suitable  discretion  as  to  costs. 

It  is  admitted  that  the  last  patent  to  Huntington  does 
not  touch  the  islands.  If  the  defendants  have  a  title,  it  is 
ionder  their  first  patent,  of  1666,  and  the  terms  of  it  are  ex- 
tremely  vague  as  to  tbe  southern  boundary,  and  ike  better 
opinion  is,  that  it  is  limited,  in  breadth,  to  the  *^  nine  several 
necks  of  meadow  ground ;''  if  that  be  so,  tbe  premises 
aie  eaBefaided.  These  necks  are  undoubtedly  to  be  taken 
in  Qontinuiiy*  Ad  proocimum  antecedent  fiat  relatio.  It 
is  a  general  principle,  in  the  construction  of  written  instru- 
ments, that  a  particular  specification  will  exclude  things  not 
specified.  But,  whatever  doubts  might  have  eusted  under 
tiiis  patent,  I  consider  them  as  removed  by  the  last  patent 
of  1694,  which  was  granted  on  the  petition  of  the  inhabitants 
ot  Huntington^  and  was  intended  as  a  substitute  for  the  pre* 
oeding patents,  "so  as  that  the  limits  and  bounds  of  their 
town  should  not  be  as  above  mentioned,  but  as  hereafter  ex- 
pressed/' The  clear  definition  and  location  of  tbe  southern 
boundaries  of  their  town,  by  this  last  patent,  certainly  con- 
cludes the  inhabitants  of  Huntington  from  resorting  to  the 
rague  and  indefinite  description  of  the  former  patents,  even 
if  we  suppose,  in  opposition  to  the  usage  under  our  govern- 
ment, that  there  are  technical  difficulties  in  Uie  way  of  a 
legal  surrender  to  government  of  an  estate  in  fee. 

If,  then,  the  plaintifi^had  probable  cause  for  instituting  his 
suit,  and  the  defendants  have  been  litigating  against  his  claim, 
without  any  better  claim  or  title  on  their  part,  I  think  it  ifbrms 


Ltov 

V. 

Tallkasob. 
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1814.     a  very  reasonable  case  for  the  denial  of  costs  on  either  side. 
It  is  a  case  of  mutual  error. 


Bill  dismissed  without  costs. 


»«« 


^^^3Ut?^^     Lyon  &  Brockwat  against  Tallmadge  and  others. 

Where  a  bill,  on  demurrer,  is  dismissed  for  want  of  equity,  on  tlie  roeriu  of 
the  case,  as  stated,  leave  to  amend  the  bill  will  not  be  granted. 

Amendments  are  granted  only  where  there  Is  some  defect,  as  to  parties,  or 
fODM  omission,  or  mistake,  of  a  fact  or  circumstance,  connected  with  the 
substance  of  the  case,  but  not  forming  the  substance  Itself,  or  where  there 
is  some  defect  in  the  prayer  for  relief. 

THE  bill  stated,  that  Brockmay  was  imprisoned  on  a  ca. 
sa.j  at  the  suit  of  Tallmadge  and  others;  that  Ljfon  ^ 
Brockmay,  and  the  defendai^^  Dewey,  as  surety,  gave  to 
Richmond,  sheriff  of  the  county,  one  of  the  defendants,  a 
bond  for  the  liberties  of  the  goal.  ^Tallmadge  ir  Co. 
brought  an  action  agaitfst  the  sheriff,  for  the  escape  of  the 
defendant  from  the  gaol  liberties,  which  was  tried  in  June, 
1811,  and  the  jury,  under  the  direction  of  the  judge,  found 
a  verdict  for  the  plaintiffs.  It  appeared  on  the  trial, 
that  Brockzoay  returned  within  the  liberties  before  suit 
brought.  A  case  having  been  made  and  ai^ued,  before  the 
supreme  court,  judgment  was  given  thereon,  for  the  plaintiffs, 
in  May,  1812;  and  the  case  having  been,  by  consent,  turn- 
ed  into  a  special  verdict,  a  writ  of  error  was  brought  to  the 
court  for  the  correction  of  errors.  Lyon  and  Dewey  under* 
took  to  defend  the  suit  brought  against  the  sheriff  for  the 
escape,  and  employed  counsel  for  that  purpose ;  and,  to  in- 
demnify the  sheriff,  confessed  judgment  on  the  bond  which 
had  been  given  for  the  gaol  liberties.  Tallmadge  and 
others  offered  to  relinquish  the  judgment  which  they  had 
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obtained  against  the  sheriff,  for  the  escape  of  Brockway^  if      1814. 
the  sheriff  would  assign  to  them  the  judgment  confessed  to  ^^^^^^'^ 
him  on  the  bond  given  for  the  gaol  liberties.    The  sheriff        v. 

informed  the  plaintilBIs  and  Dtwey^  the  person  who  gave  the      '* ,' 

bond,  of  this  proposal,  and  that  he  should  accede  to  it,  un- 
less they  would  deposit  the  ^money,.  or  give  further 
security  for  his  indemnity,  which  they  were  unable  to  do ; 
and  the  sheriff,  m  September^  1813,  against  the  wishes,  and 
without  the  assent,  of  the  plaintiffs  and  Dewey ^  assigned  the 
judgment  he  had  obtained  against  them  on  the  said  bond,  to 
Tallmadge  ^  Co*,  who  thereupon  released  the  judgment 
they  had  obtained  against  the  sheriff  for  the  escape ;  and 
which  prevented  the  further  prosecution  of  the  writ  of  error, 
brought  on  that  judgment.  That  71  Mumford^  as  attorney 
for  Tdllmadgt  ^  Co.^  applied  to  Lyon,  and  representing 
to  him  the  danger  of  having  the  payment  of  the  whole  judg- 
ment fall  on  him  alone,  if  there  should  be  any  delay,  obtain- 
ed the  consent  of  Lyon,  that  execution  should  immediately 
issue  on  the  judgment ;  and  an  execution  was  accordingly  is- 
sued against  the  plaintiffs  and  Dewey,  and  levied  on  their 
real  and  personal  estates,  which  were  sold  by  the  sheriff, 
at  auction,  for  an  inconsiderable  sum.  The  plaintiff,  Lyon, 
alleged,  that  Dewey,  being  displeased  at  Lyon^s  having  con- 
sented to  the  issuing  the  execution,  had  associated  himself 
with  Tallmadge  and  others,  the  plaintiffs  in  the  suit  at  law, 
and  had  become  hostile  to  the  plaintiffs,  and  unwilling  to  do 
any  act  favourable  to  the  plaintiffs,  or  unfavourable  to  the 
defendants,  with  whom  he  had  made  his  peace.  I'hat  the 
proceedings  in  the  suit  had  been  stayed  by  an  order  of  the 
supreme  court,  but  he,  Lyonn  apprehended  that  steps  would 
be  speedily  taken  to  dispose  of  his  property  under  the  exe- 
cution; that  the  question  as  to  the  liability  of  the  sheriff  for 
the  escape,  where  the  prisoner  returned  before  suit  brought, 
bad  been  brought  before  the  court  of  errors,  in  a  similar 
case ;  and  the  judgment  of  the  supreme  court,  in  Tillman  v. 
Lansingj  on  which  the  court  relied  in  giving  judgment  in 

Vol.  I.  2  A 
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1814.      the  rait  of  TMmmdgt  and  othert  ▼.  Bk/umnd^  hftdibeeii 
^**^'*v'^^  reversed. 

V.  The  bill,  theft,  ttaited  some  agiTen»nt  that  Ike  ctteof  the 

TAM.MA1MIK.  pis^iot^g-g  riiovid  be  broi:^bt  within  the  iMt  Aeciflioo  of  the 
coart  of  errors;  and  there  was  a  prajer  fc^r  genend  relief, 
and  for  an  ii^  unction  to  stay  ail  proceedings,  bjr  the  defend- 
ants, OB  the  judgBients  at  law. 

There  was  a  general  demurrer  to  the  bill. 

Gold,  for  the  plaintifi,  cited  10  Johns.  Rep.  509.  549. 
563.  Pothier  on  OUig.  par.  4*  c.  3*  ft.  6.  Hindis  Pr. 
17.  BariMUSu^in  £911.40.  9  Atk.  S«  13  Vtsfsg^  U4. 
2  P.  Wms.  156.  3  Aik.  755.  Dickens,  533.  CoaperU 
Eq.  PI.  129.  l39.Miffordj  4.  2  Johns.  Cas.  1.  2Pawdl 
onConi.  163,  164.     2  Vesey,  159.     3  Fcwy,  jun.,  253. 

Riggs,  contra.  ' 

AugyMi  30th.  The  CHAircsLi.<nL.  There  is  no  eqnitj  appearing  on 
the  feceof  this  bill.  The  assignment  of  the  jndgnaent  against 
Lyon  and  Dewey,  to  Tallma^eand  others ,  and  the  release 
of  the  judgment  against  Rickmond,  are  not  charged  as  fntiula- 
lent  acts,  or  done  with  a  fraudulent  intention.  The  very 
state  of  the  case  repels  any  possible  presonptkni  «f  fraud. 
Richmond  gave  notice  to  the  plaintifis  of  the  propositioa 
made  to  him,  and  required  of  them  (he  deposke  of  the  sum, 
for  which  he  stood  charged,  so  as  the  more  efiieciually  to  in- 
demnify him ;  that  was  not  done.  He  then  required  ad-> 
ditional  security :  that  was  not  given ;  and  he  told  the  plain- 
ts Aat  he  should  make  the  assignment,  if  this  effectoal 
indenmity  was  not  given.  There  was  no  concealment  or  fraud 
in  the  case;  but  due  notice  was  given  of  his  intention.  Nor 
was  it  an  unreasonable  or  oppressive  demand  on  the  part  of 
Richmond.  He  stood  chained  with  the  escape,  by  the 
judgment  of  the  supreme  court  *,  and  Lyon  and  Di-neyhiood 
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behind  him,  aod  were  boiuid  to  save  him  harmless.    He  had      1 8 1 4* 
a  righl  to  be  acquitted  and  discharged  from  all  hazard,  and  ^'^^'^^^^ 
was  not  bound  to  permit  a  litigation  to  go  on  in  his  name,  and         v. 
at  his  risk*    He  had  a  right,  at  any  time,  to  relieve  himself  ^pot' 

from  the  burthen  of  the  risic,  and  of  the  litigation,  by  placing 
the  surety  in  Uft  place,  with  all  his  means  of  defence.  It 
was  a  right  founded  on  a  clear  fimdamental  principle  of 
equity.  This  he  ofiered  to  do,  and  asked  only  a  depositeof 
the  sum  for  which  he  stood  chained ;  or,  if  that  could  not  be 
done,  that  he  should  receive  additional  securitf.  There 
k  BO  hardship,  or  injustice,  or  fraud,  ii^puted  to  Richmond^ 
either  by^  any  averment,  or  by  the  facts  stated  in  the  bill.  Bat 
the  bill  admits,  that,  after  all  this  was  done,  the  plaintiffcon* 
sented  that  the  assignees  should  issue  execution  on  the  judg* 
ment  confessed*  If  ever  the  maxim  applied,  it  does  here, 
thai  voUnti  nan  fit  injuria.  With  a  knowledge  of  all  the 
facta,  and  as  die  last  act  in  the  history  of  the  case,  the  plain- 
tiffcoBsents  tohavehis,aud  his  co-sureties'  property  chaiged 
in  execution,  and  sold  for  the  payment  of  the  debt*  This 
consent  is  alleged  to  have  been  obtained  upon  the  repre- 
sentations of  7%.  Mamford^  as  counsel  for  the  defendants  ; 
but  Mumford  is  no  party  to  this  bill,  and  is  not  called  upon  to 
answer  to  the  truth  of  those  representations,  nor  are  these 
representations  even  charged  as  being  untrue,  or  made  with 
any  fraudulent  intention* 

The  bill,  therefore,  does  not  contaia  any  gravamen^  or 
equity.  Tiiere  is  nothing  that  the  defendants  need  to  answer. 
The  bill  must  be  dismissed  with  costs. 

Gold,  for  the  plaintiff,  then  moved  for  leave  to  amend  the 
bill. 

'  ^^gg^i  contra. 

The  Chancxllor.    The  motion  for  leave  to  amend  the  ^Hf^  8iit. 
bill,  is  not  founded'upon  any  specified  omission  or  iroperfec- 
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1814.  tion.  The  demurrer  was  decided  upon  the  merits,  and  on 
the  ground  that  the  bill  contained  no  equity.  A  general 
leave  to  amend  would  be  the  same  as  leave  to  make  a  new 
[bill,  and  I  think  the  indulgence  of  amendments  is  not  to 
be  carried  so  far.  If  the  bill  be  found  defective  in  its 
prayer  for  relief,  or  in  proper  parties,  or  in  the  omission 
or  mistake  of  some  fact  or  circumstance  connected  with 
the  substance  of  the  case,  but  not  forming  the  substance 
itself,  the  amendment  is  usually  granted.  But  the  substance 
of  the  bill  must  contain  ground  for  relief.  There  must  be 
equity  in  the  case,  when  fully  stated,  and  correctly  applied 
to  the  proper  parties,  sufficient  to  warrant  a  decree.  Here, 
as  I  have  already  observed,  the  substance  of  the  bill  is  de- 
fective. The  plaintiff  gives  a  plain  and  candid  statement  of 
his  case,  and  it  cannot  entitle  him  to  relief,  for  the  reasons  as« 
signed  in  pronouncing  the  decree.  In  the  absence  of  autho- 
rity, 1  should  deny  this  motion  ;  because,  as  far  as  the  doc- 
trine of  amendments  can  be  reduced  to  general  rules,  or 
principle,  it  is  against  it.  But  there  are  cases  which  govern 
the  present  one.  In  J^apier  v.  Effingham,  (2  P.  HW.  401 .,) 
Lord  Ch.  King  observed,  that  there  was  not  any  precedent, 
in  this  court,  of  an  amendment  to  a  bill  in  a  part  wherein  it 
has  been  dismissed  upon  the  merits ;  and  in  a  case  before 
Lord  Talbotj  and  which  is  cited  by  Mr.  Cox^  in  his  notes 
to  P.  IVilliamSy  (2  P.  Wms.  300.,)  the  Chancellor  observed, 
that,  after  a  demurrer  to  the  whole  bill  allowed,  the  bill  was 
regularly  out  of  court,  and  there  was  no  instance  of  leave  to 
amend  it. 

Motion  denied,  with  costs. 
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D.  Gelston  against  Codwise,  Morris,  Mowatt,    and' 

OTHERS. 


On  appeal  (rom  this  court,  the  decree  or  order  of  the  court  for  the  correction 
of  errors  becomes,  to  this  court,  the  law  of  the  case  ;  and  the  party  can 
have  DO  other,  or  further  relief,  than  what  is  administered  by  the  decree 
of  the  court  above. 


THE  bill  gave  a  summary  of  the  suits  and  proceedings  of 
Codwise  and  others  against  Sands  and  others,  of  whom  the 
plaintiff  was  one,  and  on  a  petition  presented  to  this  court  by 
Gelston^  the  order  of  the  courts  thereon,  and  the  decree  of 
the  court  for  the  correction  of  errors,  on  appeal.  It  is  unne- 
cessary to  detail  the  voluminous  proceeding^  in  these  causes. 
The  substance  of  them  is  to  be  found  in  the  reports*  (10 
Johns.  Rep.  507—524.) 

The  material  facts  are,  that  certain  real  estates  oi Comfort 
Sands^  a  bankrupt,  at  Brookli/n,  and  in  Pine  and  Cedar* 
streets^  in  JSTrw-York,  the  conveyances  of  which,  by  the 
bankrupt,  had  been  set  aside  as  fraudulent,  were  ordered  to 
be  sold  by  the  master,  and  the  money  brought  into  court, 
to  be  distributed  among  the  creditors  of  Sands.  The  plain- 
tiff, a  judgment  creditor,  pending  an  appeal  in  the  original 
suit,  (4  Johns.  Rep.  636.,)  presented  his  petition,  stating  his 
judgment  as  a  lien  on  the  real  estate  of  Sandsy  and  praying  an 
order  for  the  payment  of  the  amount,  after  the  satisfaction  of 
prior  encumbrances ;  the  hearing  of  the  petition  was  deferred 
until  the  fund  was  brought  into  court.  Pursuant  to  the  de- 
cree of  the  court  above,  the  moneys  were  ordered,  on  the 
25th  of  June,  1 808,  to  be  paid  over  to  the  assignees  of  the 
bankrupt.  In  March,  1809,  the  bill,  as  it  rcg^ards  Gelston^ 
and  his  petition,  were  heard,  and  the  bill  dismissed,  with 
costs. 


Gautow 
▼. 

CODWIBS. 

SepLSd, 


t9i)  '  CASES  IN  CHANCERY. 

1814.  In  Febmary,  1810,  Gelston  presented  another /^f/t^ton, 

stating  mistakes  in  drawing  up  the  decree,  in  ordering  his 
judgment  to  be  paid,  according  to  its  priority,  in  preference 
_  to  the  general  creditors,  nor  the  priority  of  the  liens  to  be  as- 
certained and  settled  ;  and  because  the  decree  made  no 
order  or  direction  allowing  or  dismissing  the  former  petition  ; 
and  he,  therefore,  prayed  a  rehtaring  on  (hose  two  points: 
and  this  petition  for  a  rehearin;;  was,  on  the  12th  o{  Septem- 
bevy  1810,  dismissed  with  costs.  The  court  for  the  corrcc' 
tion  of  errors^  in  March^  1812,  on  appeal  from  this  decision, 
as  well  as  on  9l  cross  appeal  irom  the  decree  of  the  court,  ia 
September^  1809,  dismissing  the  bill  aj^ainst  Gehton,  ordered 
the  cross  appeal  to  be  dismissed,  with  100  dollars  costs,  and 
the  decree  of  this  court  to  be  affirmed  :  and  that  court, 
'^  further  considering  that  the  moneys  arising  from 
the  real  estate,  formerly  of  Comfort  Sands^  in  Brooklyn, 
in  the  pleadings  mentioned,  and  which  are  now  in  Ihe 
court  of  chancery,  or  may  hereafter  be  broogbt  therein, 
ought,  (after  paying  costs,  &c.,)  to  be  applied  to  the  payment 
and  satisfaction  of  the  judgment  creditors  of  Comfort 
Sands^  whose  judgments  were  docketed  previously  to  the 
bankruptcy  of  Comfort  Sands^  according  to  the  priority 
of  the  time  of  docketing,  in  preference  to  the  other  credi- 
tors of  Comfort  Sawrf*;"  ^''ordertd^  adjudged^  and  de- 
cretdy  that  the  order  of  the  court  of  chancery,  of  the  I2tbof 
Sepitmber^  1810,  be.  and  the  same  is  hereby  reversed;'^ 
and  it  further  ^'  ordered,  that  the  cause  be  remanded  to  the 
court  of  chancery,  to  the  end,  that  the  court  may  direct  an 
inquiry,  &c.,  and  what  jud^rments  remain  open,  unsatis- 
.fied  of  record,  against  Comfort  So'tds,  and  which  were 
docketed  previous  to  his  becoming  a  bankrupt,  and  the 
amount  thereof  respectively,  and  the  order,  in  point  of  time, 
in  which  they  were  docketed  ;  and  that  the  court  of  chan- 
cery, after  deducting  the  costs,  &c.,  and,  also,  the  amount 
due  on  all  the  judgments  standing  open  and  unsatisfied  of 
record,  against  Comfort  Sarids,  and  which  were  docketed 
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prior  in  point  of  time  to  the  judgment  obtained  by  David      1814* 
OcL^on^  shall  cause  the  residue,  if  any,  to  be  applied  to 
the  satisfaction  of  the  judgment  of  David  Gelston,  together 
with  the  interest.'' 

^*'  And  further^  that  on  the  inquiry  as  lo  the  judgments 
against  Comfort  Sands^  docketed  previous  to  the  judgment 
in  favour  of  David  Gelston^  which  may  be  directed  by  the 
court  of  chancery,  the  fact  of  the  prior  judgments  remain- 
ing open  and  unsatisfied  of  record,  and  satisfaction  not 
▼otvntarily  confessed  before  the  master,  shall  be  conchisive 
against  David  Gelston^  as  to  the  amount  to  be  retained,  in 
preference  to  the  satisfaction  of  his  judgment'' 

The  bill  further  stated,  that  certain  of  the  judgments 
standing  unsatisfied  on  record  against  Sands^  prior  to  the 
judgment  of  Gelston^  had  been  paid,  or  discharged,  or  ou^t 
not  be  considered  as  Hensj  for  reasons  stated ;  that  the  as- 
signees had  sold  other  real  estates  of  Comfort  Sanda^  the 
proceeds  of  which  had  come  to  their  hands  :  and  that  the 
assignees  had  obtained  oat  of  court,  the  proceeds  of  the 
sales,  by  Mr.  Hildreth^  the  master,  amounting  to  above 
28,000  dollars ;  but  when  applied  to,  had  refused  to  pay 
'  die  amount  due  to  the  plaintifi  on  his  judgment,  on  the  pre- 
tence tliat  the  decree  only  directed  the  payment  to  be  made 
out  of  such  moneys  as  were  then  in  courts  or  might  there' 
after  be  brought  in ;  and  that  they  having  obtained  the 
moneys  previous  lo  this  decree,  they  were  not  bound  to 
a^ply  the  same  to  the  payment  of  the  judgment,  though 
they  weU  knew  that  the  amount  was  more  than  sufficient  to 
pay  all  the  judgments  unsatisfied  of  record  prior  to  the  plain- 
tiff's judgment ;  and  that  the  plaintiff  was,  therefore,  com- 
pelled to  file  his  bill  against  the  defendants,  in  the  nature  of 
a  supplemental  bill,  to  have  the  full  benefit  of  die  decree ; 
and  he  prayed  for  a  discovery  ;  and  that  the  principal  and 
interest  of  his  judgment  might  be  paid  to  him  out  of  the 
moneys  received  by  the  defendants;  and  for  general  relief. 
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1814.  The  defendants,  in  their  answer^  stated,  that,  in  May, 

1812,  on  the  remittitur  to  this  court,  fVom  the  court  of 
errors,  the  plaintiff  applied  for,  and  obtained,  an  order  of 
^  this  court,  referring  it  to  a  master,  to  take  an  account  of 
what  Codwise  and  others  had  expended,  &;c.,  for  costs,  &c« ; 
what  judgments  remained  open  and  unsatisfied  of  record 
against  Comfort  Sands,  docketed  before  his  bankruptcy, 
and  their  priority  in  point  of  time.  And  directions  were 
given,  conformable  to  the  decree  of  the  court  above,  as  to 
the  judgments  remaining  open,  and  unsatisfied  of  record, 
unless  voluntarily  confessed  to  be  paid;  and  directed  the 
master  to  report  thereon  with  all  convenient  speed  ;  and  it 
was  thereupon  decreed,  that  the  said  decree  of  the  court 
above  should  be  carried  into  effect  in  this  court.  And  the 
defendants  insisted,  that  inasmuch  as  this  court,  and  the 
court  above,  did  not  order  the  moneys  in  the  hands  of  the 
assignees,  or  of  the  master,  to  be  brought  into  court,  to 
answer  the  demand  of  the  plaintiff,  but  restricted  him  for 
payment,  to  the  money  then  in  court,  or  thereafter  to  be 
brought  into  court,  arising  from  the  sales  of  the  Brooklyn 
estate  -,  and  as  the  said  decree  has  been  procured  by  the 
plaintiff  himself,  he  can  have  no  equitable  relief,  beyond 
the  scope  of  that  decree,  which,  and  the  order  of  reference 
to  the  master,  being  in  full  force,  are,  they  insisted,  a  bar 
to  the  plaintiff's  demand,  and  the  relief  sought  by  his  bill. 
The  defendants,  also,  answered  the  other  matters  charged 
in  the  bill ;  and  the  cause  being  put  at  issue,  several  wit- 
nesses were  examined ;  but  it  is  unnecessary  to  state  the 
evidence  here. 

Pendleton  and  S.  Jones,  jun.,  for  the  plaintiff.  They 
cited  Mitford?s  PL  86,  87.  Cooper^s  PI.  99,  100.  4 
Johns.  Rep.  538.     10  Johns.  Rep.  507.  520.  522. 

Harison,  and  Riggs,  contra.  They  cited  Mitford^s  PL 
79—82.     3  P.  Wms.  371.     Cooper^s  PL  88,  89.     3  Jltk. 
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809.     2   Vesey,57l.     1   Ch.  Cm.  43,  44.     2  Twey,  232*       1814. 
2  Jtk.  349.       1  .P.    fTm*.  723.      Cos.  temp.  Talb.  201.  * 
2  wJ<A.  107.     Fores/.  Rep.  65. 


The  Chancellor.  This  bill  is  founded  on  the  decree  ^'  3d. 
of  the  court  for  the  correction  of  errors,  of  March^  1812, 
(10  Johns.  Rep.  523.,)  which  declared,  that  fhe  moneys 
arising  from  the  real  estate  of  Comfort  Sands^  at  Brooklyn^ 
and  which  were  then  in  the  court  of  chancery,  or  mi^ 
thereafter  be  brought  in,  after  paying  the  costs  and  charges 
otCodwise  and  others,  ought  to  be  applied  to  pay  the  judg- 
ment creditors  of  Sands^  whose  judgments  were  docketed 
prior  to  his  bankruptcy,  according  to  priority,  in  preference 
to  his  other  creditors.  The  bill  accordingly  calls  for  a  dis- 
covery  of  the  state  of  those  several  judgments,  and  the 
amount  due  thereon ;  and  that  the  defendants  may  pay  Ae 
plaintiff  the  amount  of  his  judgment,  out  of  the  moneys 
arising  from  the  proceeds,  generally,  of  all  the  real  estates  of 
Sands. 

But  the  decree  went  further,  and  prescribed,  specially,  the 
terms  of  the  relief  afforded  to  the  present  plaintiff.  This 
court  was  to  direct  an  inquiry  as  to  the  costs  and  chaises  of 
Codwise  and  others,  and  as  to  the  judgments  which  were 
docketed  prior  to  the  bankniptcy  of  Sandsy  and  remained 
unsatisfied  of  record  ;  and  that  those  costs,  and  the  unsatis* 
'  fied  judgments  of  record,  prior  in  point  of  time  to  that  of  the 
plaintiff,  were  first  to  be  deducted  from  the  particular  fund 
so  appropriated  to  pay  the  plaintiff.  The  decree  further  di- 
rected, that,  upon  such  inquiry,  the  fact  of  prior  judgments 
remaining  unsatisfied  of  record,  and  of  which  satisfaction 
was  not  voluntarily  confessed  before  the  master,  was  to  be 
conclusive  upon  the  plaintiff,  as  to  the  amount  to  be  retain- 
ed, in  preference  to  hisjudgrhent. 

Upon  these  terms,  and  in  obedience  to  that  decree,  an  in- 
quiry was  directed  by  this  court ;  and  the  plaintiff,  finding 
that  this  course  woald  not  exactly  meet  his  wishes  and  pnr- 

VoL.  I.  2  B 
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)4I4.      pose,  h^sftledtbepresisqt  bill,  which  ip  not  strictly  ^  Ml 

V^^^v**^^  to  cany  the  decree  of  the  court  aboye  i^to  exe^utipn^  b«t  jni 

f .         more  like  a  bill  of  review,  to  correct  the  alleged  ii^p^rfectiw 

^^^/^'    of  that  decree.     The  bill  seeks  relief  out  of  the  proceeds 

4>f  all  the  estate  of  Sands^  without  confining  himself  to  the 

proceeds  of  th^  Brooklyn  estate ;  and  it  aeeks  for  a  discova- 

17  of  the  pajrmeDt  of  the  judgments  by  other  means  thaii 

the  record,  or  the  voluntary  confession  of  the  p^rty  ;  and  it 

seeks  (or  payment  from  moneyg  not  then  in  chancery,  nor 

afterwards  brought  in,  but  which  had  been  pri3viou^ly  appro* 

priated  by  the  officers  of  the  court.    In  all  tb^ae  resped^, 

the  bill  seeks  for  relief  beyond  the  terms  of  the  ^ocfoe, 

though  that  decree  was  obtained  on  his  own  mptioo,  9ad  on 

his  own  appeal* 

The  defendants,  accordingly,  in  their  answer,  among  otb^ 
things,  insist,  that  the  plaintiff  is  limited  to  the  tenns  of  tiM 
decree,  and  the  order  made,  in  this  court,  to  carry  it  intp 
effect ;  and  this  they  insist  on  as  a  bar  to  this  suit,  especially 
as  that  decree  is  in  full  force,  and  was  obtained  by  the  pbin- 
tiff's  own  seeking* 

It  struck  me,  at  the  very  threshold  of  the  argumfrnt,  4iai 
the  terms  of  that  decree  were  the  law  of  this  court*  and 
that  no  decree  can  be  made  here,  or  relief  given  to  the  pAP- 
ties  in  that  suit,  in  variation  from  that  decree.  The  mpre  I 
have  since  reflected  upon  the  case,  the  more  I  ua  impr^s^od 
with  the  conviction  that  this  is  a  solid  principle,  and  9M  - 
well  grounded  in  reason  and  authority. 

It  is  the  acknowledged  doctrine  of  a  court  of  review,  to 
give  such  decree  as  the  court  below  ought  to  have  given ; 
and  when  the  plaintiff  below  brings  the  appe^,  tb^  eniift 
above  not  only  reverses  what  is  wrong,  but  decrees  whut  ifl 
right,  and  models  the  relief  according  to  its  own  view  of  &e 
ends  of  justice,  and  the  exigencies  of  the  case.  The  94^ 
oi^^niziog  the  court  for  the  correction  of  errors,  declares, 
that  ^  on  appeals  from  any  decree  or  order  of  the  ^ourt  pf 
chancery,  the  court  above  is  authorized  and  reqdired?  6aaaX^ 
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iff  to  determifie  tbe  same,  and  all  matters  concerning  it ;       lB'i4. 
afid  to  reverse,  a$rm,  trr  alter  the  decree  or  oitier,  and  to  ^^^^^f^ 
make  such  other  decree,  or  order,  therein,  as  cqdity  andjuft-         r. 
tice  shall  require."    The  court  ahove  acts,  therefore,  on        •     . 
ai^p^ls,  in  tbe  giten  case,  with  all  the  plenitude  of  a  court 
6f  equity  of  original  jurisdiction  ;  and  tbe  special  terms  of 
tti^  decree,  whatever  thej  may  be,  become,  to  this  con  ft, 
ihe  law  of  that  ease^  and  no  other,  or  further  relief,  can  h^ 
administered  to  the  party. 

Were  it  otherwise^  there  would  be  no  snch  thing  ^s  a  findd 
end  to  litigationf  and  suits  and  decrees,  on  the  same  subject 
flftatler,  would  be  multiplied  so  as  to  become  embarrassing, 
inconsiatent,  and  oppressive*  It  is  infinitely  better  that  de- 
cr^s^  'm  tbe  la^t  resort,  however  inconvenient  or  incomplete 
in  fheir  particular  provisions  in  tbe  particular  case,  should 
beae^ukscod  in,  Md  finally  close  the  controversy,  than  tfiat 
tbcy  should  be  permitted  to  be  amended,  or  eiftended  by 
new  original  bills  between  the  same  parties,  on  the  same  sub- 
ject matier.  Such  a  precedent  as  the  one  now  sought  for,  ' 
wo«ld  tend  to  fit  a  character  of  dangerous  instability  and 
uncertainty  on  tbe  administration  of  justice. 

it  may  sometimes  become  impossible,  from  accidents,  &c., 
to  carry  a  decree  into  effect,  withofut  a  further  decree  of 
this  court ;  but  the  general  rule,  in  such  cases,  is  not  to  vary 
the  decree^  even  of  the  same  court,  except  in  certain  case^ 
where  there  may  have  been  a  mistake ;  {Mitf.  87.  1  Fes. 
245. ;)  and  it  is  said,  that  the  house  of  lords,  upon  appeal, 
considers  the  law  of  the  decree  not  to  be  examined  on  a  bill 
to  carry  it  into  execution.  {Mtf*  86,  67*  Cooper^  99.) 
SO|  en  a  bill  of  revivor,  the  plaintiff  cannot  controvert  the 
decree,  whatever  the  defendant  may  do.  (2  Ves.  233.) 
H  b  well  settled,  that  a  decree  can  never  be  impeached  by 
an  original  bill ;  it  can  only  be  questioned  by  a  MR  of  re- 
view. If  a  decree  couM  be  altered,  or  varied,  by  an  original 
bill,  a  cause,  as  it  has  been  frequently  observed,  WonM 
never  be  at  rest,  and  there  would  be  confusion  and  inconsist- 
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1814.  ency  in  the  decrees  of  the  court.  {Reetdy.  Hambey^  1  C&« 
Cos.  44.  Tatflor  v.  Sharp,  3  P.  Wms.  371.  Wwtlty  v. 
Birkheady  3  JJ^A;.  809.  2  Fe«.  571.  Shepherd  ▼.  Ttl/ey, 
2  ./}<&.  348.) 

These  are  principles  laid  down  in  a  series  of  decisions 
relative  to  decrees  in  the  same  court;  but  with  respect 
to  the  decrees  of  the  court  of  appeals,  the  objection  applies 
with  much  greater  force,,  since  in  that  case,  the  weight  of 
authority  is  added  to  the  sanctions  of  policy.  It  was,  there- 
fore, doubted  by  Lord  RedesdaU,  {Mtf.  79.,)  whether  even 
a  bill  of  review,  upon  error  in  the  decree  itself,  can  be  brought 
after  affirmance  in  parliament.  The  case  of  Barbon  v. 
Scarle  (1  Vem.  419.)  was  somewhat  analogous  to  the  pre- 
sent attempt  ;  but  it  seemed  to  be  admitted  as  a  settled  point, 
that,  after  judgment  upon  appeal  in  the  house  of  lords,  this 
^ourt  could  not  intermeddle  further  than  to  settle  so  much 
of  the  cause  as  the  lords  had  remanded,  and  that  it  could  not 
reverse  or  alter  the  order  of  the  court  ilbove. 

The  object  of  the  present  bill  is  to  vary  essentially  the 
decree  above,  and  to  accommodate  it  to  a  new  equity  set  up; 
for  here  is  a  different  and  much  more  extensive  relief  sought 
for,  and  one  depending  on  different  proof.  But  the  decree 
above  must  be  taken  to  be  conclusive  throughout,  and  it 
must  be  carried  into  effect  in  the  mode  there  prescribed, 
and  in  no  other ;  if  it  be  not  binding  upon  both  parties, 
it  cannot  be  binding  upon  either,  and  the  whole  decision 
would  be  set  afloat.  1  am  satisfied  that  this  court  cannot,  with 
propriety,  exercise  the  jurisdiction  prayed  for.  The  plain- 
tiff must  content  himself  with  the  terms  of  that  decree,  or 
he  must  come  here  upon  equal  terms  with  other  creditors  for 
his  distributive  share  of  the  bankrupt's  estate,  or  he  must  be 
left  to  pursue  his  remedy  at  law  upon  his  judgment.  He 
elected  his  own  mode  of  application  to  this  court,  in  the  first 
instance ;  and  he  afterwards,  voluntarily,  sought  and  obtain- 
ed a  decree  in  his  favour  in  tlie  court  above.  He  is,  and 
ought  to  be,  concluded  by  the  equitable  relief  tendered  to 
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him  by  the  tenn9  of  that  decree.    He  cannot  be  permitted      1814. 
to  reject  those  terms,  and  come  here  for  a  new  decree,  ^"^iXrt 

The  counsel  for  the  plaintiffs  do  not  consider  this  merely 
as  a  bill  of  revivor  or  supplemental  bill  to  carry  the  decree 
above  into  effect,  for,  in  that  view,  it  would  be  wholly  unne- 
cessary and  useless,  as  nothing  has  happened  to  defeat  the 
provision  in  that  decree.  They  assert  it  to  be  an  original 
bill,  founded  upon  the  equity  contained  in  the  decree  in 
error.  In  that  view,  and  for  the  reasons  alleged,  the  bill 
must  be  dismissed,  with  costs. 

Decree  accordingly.. 


»«« 


Betts  against  Betts.  Sept.  s 

Wh«ra  a  bill  for  a  divorce,  on  the  ground  of  tiduUtry^  is  takrn  pro  eotifesioj 
or  Ihe  defendant,  in  bis  answer,  admits  the  adultery  charged,  and  a  refe- 
rence is  made  to  the  master,  under  the  3d  section  of  the  act  concerning  di- 
vorces, (2  Jf.  IL  L.  197, 198.,)  to  take  the  proof  of  the  adultery,  and  to  re- 
port thereon,  &c.  by  the  proof  to  be  taken  by  the  master,  is  meant  legkl  proof 
generally  ;  and  be  may,  therefore,  receive  proof  of  the  conftuion  of  the 
defendant,  which  must,  however,  be  connected  with,  and  supported  by, 
other  proofs,  before  the  court  will  decree  a  divorce  a  vinculo  matrimonii. 

Bat,  by  the  51st  rule  of  the  court,  June^  1806,  evidence  of  the  confessions  of 
the  defendant  is  not  admissible  at  all,  on  a  feigned  issue  awarded  to  try  the 
fact  of  adultery.  Whether  this  rule  has  not  gone  too  far  in  rejecting  this 
species  of  proof  altogether  ?     Ottaere. 

THE  plaintiff  filed  a  bill  for  a  divorce  against  the  defend- 
ant, herhusband,  chaining  him  with  adultery  and  cruel  usage. 
The  bill  was  taken  jE>ro  confesso,  for  want  of  an  answer ;  and 
a  reference  was  made  to  a  master  to  report  the  facts,  and  his 
opinion  thereon. 

The  master  reported,  1.  Cruel  usage  by  the  defendant, 
of  his  wife.  3.  Evidence  of  adull^y,  in  his  opinion  satisfac- 
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1614k      iory^  and  tbat  the  evidence  cdMisted  of  the  testimony  of 

^^Jlj^^  three  witnessed.    The  Bret  witnesfs  testified,  that  he  hid 

▼.         been  at  bouses  of  tU  fame  in  J^ewYork.  once  or  twite,  with 

I  „  I , ,  ,  I '      the  defendant,  but  did  not  staj  long,  and  that  he  never  saW 

ttie  defendant  alone  with  any  woman,  at  sach  places,  nor 

does  he  know  that  he  slept  at  any  sach  bouse,  or  that  he 

bad  criminal  intercourse  with  any  woman.     That  the  de- 

ftodant  once  told  him  he  had  the  bad  disorder,  and  by  which 

he  understood  him  to  mean  the  venereal  disease.     Anothef 

witness  testified,  that  the  defendant  confessed  to  her  be  had 

the  venereal,  and  took  it  from  a  girl  at  Xew-York^  and  that 

he  had  had  a  child  by  a  certain  other  girl.    She,  also,  proved 

acts  of  cruelty.    The  third  witness,  also,  proved  acts  of 

cruel  usage. 

H.  Jones^  for  the  plaintiff,  moved  for  a  confirmation  of 
the  report  on  the  facts  therein  stated,  and  for  a  decree  of 
divorce  a  vinculo^  &c. 

The  Chancellor.  The  courts  have  gone  no  further 
on  the  trial  of  the  issue  on  a  bill  of  divorce,  than  to  receive 
proof  of  the  confessions  of  the  party  as  competent  testimony, 
when  connected  with  other  proof.  {Doe  v.  /2oe,  1  Johns. 
Caa.  25.)  But,  by  the  51st  rule  of  this  court,  in  June^ 
1806,  such  evidence  is  not  now  admissible  at  all,  on  a  feigned 
issue  to  be  awarded,  to  try  the  fact  of  adultery.  It  might 
be  questioned,  whether  that  rule  hasnotgone  too  far,  luwholli/ 
rejeibting  this  species  of  proof,  though  the  statute  evidently 
intended  that  a  divorce  for  adultery  should  be  founded  on 
other  proof  in  addition  to  the  mere  confessions  of  the  party. 
By  the  3d  section  of  the  act  concerning  divorces^  if  the  de- 
fendant, by  his  answer,  admits  the  adultery  charged,  or  the 
bill  is  taken  pro  confesso^  for  want  of  an  answer,  a  master 
must  still  be  directed  to  take  proof  of  the  adultery,  and  the 
cause  is  to  be  heard  on  such  proofs  previous  to  a  final  de- 
cree.    I  think  1  should  not  be  warranted  in  saying  that  the 
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raa&ter  was  notto  take  anyproofof  confeseiong  of  the  party ;      t9H« 
for  the  coDfession  of  the  accused  is  a  legitimate  species  of 
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proof,  which  is  recognised  throughout  the  whole  law  of  evi-  ^_t. 
deuce ;  and  when  th^  statute  speaks  of  ^'  proof,^'  gener^ly,  _ 
without  mentioning  any  species  of  it,  we  are  to  undersiand 
it  as  meaning  legal  testimony  at  lai^e,  ps  known  and  esta^ 
blished  in  law*  The  party's  confession  may,  and  does, 
aid  other  proof;  but  the  decree  must  not  rest  alone,  nor,  per- 
haps, essentially,  on  such  confessions,  for  there  is  great 
danger  of  collusion  between  the  parties,  or  of  confessions 
extorted,  or  made  designedly,  to  furnish  means  to  effect 
a  divorce.  These  confessions  are,  therefore,  to  be  re- 
ceived, in  this  case,  with  jealousy,  and  to  be  weighed  with 
caution,  and  to  be  supported,  by  facts  and  circumstances 
tending  to  demonstrate  the  chaise  to  the  satisfaction  of  the 
court. 

The  rule  was  derived  from  the  ecclesiastical  law,  and  is 
well  settled,  that  the  confessions  of  the  party  are  admissible 
on  a  charge  of  adultery,  if  supported  by  othtr  proof;  but 
unless  corroborated  by  other  evidence  and  circumstances, 
they  are  not  sufficient  ground  for  a  decree,  {Burn^s  EccL 
Law^  tit.  Marriage^  s.  xi.  Baxter  v.  Baxter^  1  Mass.  Rtp. 
346.  Holland  v.  Hdland,  2  Mass.  Rep.  154.)  The 
same  doctrine,  as  to  proof,  is  laid  down  in  the  Traits  dt 
PAdvItere^  par  M.  Fournel^  (p.  IGO.,  which  is  a  full,  ac- 
curate, and  finished  essay,  on  the  whole  subject,  with  all 
the  principles  to  be  collected  from  the  civil,  the  canon,  and 
the  French  law.  The  confession  of  the  party  is  there  held 
to  be  competent  testimony ;  but  then  it  must  be  supported 
by  strong  presumptions,  and  by  some  determinate  facts. 
AduUerivm  n/on  probatur  contra  ahum,  sola  mulieris  eon^ 
fessione. 

The  present  case  may  be  said  to  rest  almost  wholly  on 
proof  by  confession;  for  the  circumstance  of  the  defendant's 
being  seen  once  or  twice  in  a  house  of  ill  fame,  in  the  way 
stated,  is  too  slight  aud  equivocal  fi  circumstance  to  supply 
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1 8 1 4.  the  defect  of  the  other  proof.  It  is  not  satisfactory  evidence 
of  guilt,  nor  of  the  sincerity  of  the  confession  ;  and  this  is 
the  only  fact  exhibited  in  corroboration  of  the  confessions. 

The  proof  is,  then,  not  sufficient  to  justify  a  decree  dis- 
solving the  marriage,  though  it  is  enough  for  a  decree  of « 
separation  from  bed  and  board,  on  the  ground  of  cruel  usage, 
by  frequent  personal  violence,  &c. ;  and  I  shall,  according- 
ly, make  such  a  decree. 

Decree  accordingly. 


*<(■* 


Radley  and  others  against  Shaver  and  others. 

A  regular  decree  on  the  merits  cannot  be  set  aside  on  nuUi09i ;  and  it  teems 
that  where  it  is  sought  to  set  aside  a  decree  on  the  ground  of  surprise  and 
irregularity,  the  course  is  to  apply  by  petitunu 

THIS  was  a  motion  to  vacate  the  decree  entered  in 
this  cause,  and  all  proceedings  subsequent  to  the  17th  of 
December^  1800. 

It  appeared  from  the  affidavits,  which  were  read,  that  the 
bill  was  filed  on  the  8th  of  JIfarcA,  1799,  and  the  answer  put 
in  on  the  2d  of  September^  1 799.  The  solicitor  of  the  de- 
fendants received  a  copy  of  the  rule  to  produce  witnesses,  in 
January  J  1 801 ,  and  the  plaintijQTs'  solicitor  consented,  after 
the  rule  had  expired,  that  the  defendants  should  produce  their 
witnesses*  And,  ader  the  rule  for  publication  was  passed, 
in  1814,  the  plaintiffs'  solicitor  consented  that  he  should 
examine  witnesses.  The  proceedings,  on  the  part  of  the 
plaintiffs,  were  perfectly  regular.  The  cause  was  broo^t 
to  a  hearing,  pursuant  to  regular  notice,  in  August^  1813,  and 
a  decree  pronounced  in  December  following.  There  were, 
also,  affidavits  ofmerits  on  the  part  of  the  defendants,  and  it 
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appeared  tbat  his  lolicitor  had  been  very  ne^U^pent  in  hii      }614« 
cause. 

Van  Vichten^  for  tte  plaintiff. 

p.  W.  Yates^  for  the  defendant 

Ths  Chavcbllob.  a  r^ular  decree  on  the  merits 
cannot  be  set  aside  upon  motion.  The  case  in  1  Ves.  jon. 
93.  is  to  this  point ;  and  there  is  no  irregularity  in  this  case 
chaiged  on  one  side,  but  what  is  denied  on  the  other.  Nothing 
appears  but  the  grossest  neglect  of  duty ,  by  the  defendant's  so- 
licitor, and  a  regular,  but  mostindulgent  conduct  on  the  part 
of  the  solicitor  for  the  plaintiffs.  The  examination  of  witnesses 
after  publication  had  passed,  was  at  the  instance,  and  with  the 
consent  of  the  defendant's  solicitor,  and  as  aspecial  indulgence 
to  him.  From  the  case  of  Floyd  v.  J^angie,  (3  Jtk.  568.,) 
it  seems  that  the  course  to  set  aside  a  decree,  for  sur- 
prise and  irregularity,  is  by  petitioD  ;  but  here  is  no  irre- 
gularity to  be  admitted ;  for  every  act  complained  of,  and 
proved,  was  by  tbe  consent  and  solicitation  of  the  defend- 
ante's  solicitor,  and  be  is  concluded  from  setting  it  up  as  irre- 
gular. It  would  appear  that  the  defendant  has  been  almost 
deserted  by  the  person  to  whom  he  entrusted  his  defence, 
and  that  the  merits  of  this  case  ought  to  be  looked  into  ;  but 
this  is  not  the  mode.  I  should  apprehend,  that  a  petition 
for  a  rehearing  would  be  the  proper  course,  but  on  this  I  do 
not  pretend  to  decide.  It  is  sufficient  that  here  is  a  decree 
regularly  obtained,  but  not  yet  perfected,  and  that  it  is  not 
to  be  discharged  upon  motion. 

Motion  denied,  with  costs. 


Vol.  I.  2C 
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Tarbt. 

"^JJZ^TmT"  Long  agamsi  Majbstre,  admmiitratriXy  ^c*  and 

Tardt.    . 

# 

Though  tiM  54th  rule  of  the  court,  {Junt^  1806,)  wbero  a  non^-ruiimt  fi1«8 
•  bill,  requires  that  security  for  eosts  should  be  filed  ;  and  if  the  solicitor  for 
the  plaintiff  proceeds  without  filing  security,  he  is  liable  for  cosu  to  the 
amount  of  100  dollars ;  yet  the  court,  if  application  for  that  purpose  is  made 
ID  due  season,  that  is,  before  the  answer  is  put  iu,  or  the  first  opportunity 
after  the  defendant  knows  of  the  fact  of  the  non-residence  of  the  plaintil^ 
will  order  all  proceedings  to  be  stayed,  until  adequate  security  for  costsy 
that  is,  to  a  greater  sum  than  100  dollars,  is  filed  by  the  plaintiff.  In 
this  case,  the  court  ordered  a  bond,  with  surety,  to  bo  executed  to  the  4e- 
AAdantfliir  750  dollars,  and  filed  with  the  register. 

A  RULE  was  granted,  od  the  13th  of  August  last,  to 
show  cause  why  proceedings  should  not  stay  until  ade- 
quate security  for  costs  was  filed ;  on  the  petition  and 
affidavit  of  the  defendants,  that  the  plaintiff  resided  in  the 
kingdom.of  jFVance,  and  seeks,  by  his  bill,  an  account  of 
partnership  transactions,  alleged  to  have  taken  place  partly 
in  Europe^  and  partly  in  the  United  States.  The  answer 
ofMajestre^  the  administratrix,  had  not  yet  been  filed,  and 
the  other  defendant  had  demurred  to  part  of  the  bill. 

Burr^  for  the  defendants. 

fiarrif,  contra. 

The  Chancllor.  The  54th  rule  of  this  court,  of  June, 
1806,  requires  security  for  costs,  when  anon-resident  files 
a  bill.  The  extent  of  that  security,  by  the  plaintiff,  is  not 
mentioned  in  the  rule,  and,  of  course,  must  be  left  to  the 
discretion  of  the  court.  But  if  no  such  security  be  filed,  and 
«  solicitor  prosecutes  the  suit,  he  is  made  responsible  to  the 
amount  of  100  dollars,  and  no  more.    This  does  not,  how- 
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«yer,  prevent  the  court,  in  cases  requiring  it,  from  ordering  lB14k 
security  in  a  greater  sum  than  what  the  solicitor  stands 
charged  with.  The  old  rule  in  the  English  court  of  chan- 
cery, where  the  plaintiff  lived  abroad,  was  40/. ;  but  Lord . 
Hardwicke  said  it  was  too  low,  and  the  court  frequently  in- 
creased it  upon  terms ;  it  did  so  in  the  case  of  Gage  v* 
Lady  Stafford,  (2  Ves.  656.,)  from  40/.  to  300/.  The  de- 
fendant is  not  bound  to  accept  of  the  solicitor's  security  under 
the  rule.  He  is  entitled  to  a  sufficient  freeholder.  The 
solicitor  is  charged,  in  consequence  of  his  omission,  to  see 
that  his  client  files  the  sufficient  security,  and  to  provide, 
in  all  cases  of  non-residence,  some  indemnity  for  costs. 

If,,  therefore,  the  defendant  applies  in  season,  he  is  entitled 
to  adequate  security  for  costs.  The  rule  is,  that  he  must 
dpply  before  answer,  and  at  the  first  opportunity,  when  the 
fact  of  non-residence  appears  upon  the  face  of  the  bill ;  and 
if  it  does  not,  he  must  then  apply  as  soon  as  the  fact 
comes  to  his  knowledge,  which  may  be  in  any  subsequent 
stage  of  the  suit.  {Mdiorucchy  v.  Meliorucchy^  2  Vu:, 
24.) 

I  consider  the  applicatidn,  in  this  case,  in  season,  as  to  the 
defendant  Jlfq;e5<re,  but  not  as  to  the  other ;  and,  consequent* 
ly,  the  suit,  as  to  her,  must  be  stayed,  until  a  bond  to  her, 
with  one  sufficient  person,  to  be  approved  of  by  the  raster 
or  assistant  register,  in  750  dollars,  be  executed  and  filed. 

Rule  accordingly. 
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Mix  against  Mix. 


Ifix 
Mix. 


^^IStb. 


To  glre  the  court  Jurisdiction  to  decree  a  diTorce,  a  vinculo  matrimonii^  on 
the  ground  of  adultery,  irhere  the  marriage  waseolemnited  abroad,  It  mutt 
doatlf  anddlitiBctly  appear,  from  tJie  bU),  that  tetfft  parties  were  Inhabi- 
ttnta  of  tbe  tttta  at  the  time  the  adultery  was  committed. 

THE  plaintiff;  on  the  SOtfa  of  ^pril,  1814»  filed  a  bill  to 
obtun  a  divorce  from  berhosbandy  on  the  ground  of  adut 
terji 

The  bill  statedi  that  the  plaintiff' was  a  native  of  Gfreaf 
Briittini  and  now  an  inhabitant  of  this  state.  On  the  9th  of 
October f  1808^  she  married  the  defendant.  The  place  of 
the  inarriagewasnotstated,butit  was  strongly  to  be  inferred 
from  the  bill,  that  the  marriage  took  place  in  Pngland.  The 
plaintiff  stated,  that  she  married  the  defendant,  ^^a  native 
and  a  citizen  of  the  United  States^  and  an  inhabitant  of  the 
state  of  JfewYork.^^  The  defendant  owed  lai^e  debts  in 
England^  and,  in  June,  1 809,  they  came  to  the  United 
States.  In  January ^  1810,  they  returned  to  England.  In 
June,  1812,  the  defendant  came  back  to  the  United  States, 
with  the  pretence  of  finding  employment.  In  January, 
1813,  he  wrote  to  the  plaintifi*a  letter,  informing  her  that 
he  was  in  the  naval  service  of  the  United  States  ;  and  she, 
in  pursuance  of  a  determination  to  follow  her  husband  to  the 
United  States,  embarked  from  England,  in  June^  1813,  for 
}few^York.  She  arrived  at  Boston,  in  Jtdy,  1813,  and 
eame  to  the  city  of  Jfew-York,  and  took  lodgings.  The 
defendant  ^^  shortly  thereafter  visited  her,  and  after  remaining 
and  cohabiting  with  her  two  days,  again  abandoned  her.'' 
That  the  defendant,  since  his  arrival  in  the  United  States, 
hath  committed  adultery  with  S*  H.  and  S.  B.,  ^'  of  the  city 
ofMto-ForA;^'' in,  or  about,  the  month  o(  February,  1814. 
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The  defendant  demurred  to  the  bill,  on  two  grounds :  1814. 


1  •  That  it  did  not  appear  that  the  plaintiff  was  within  the 
provisions  of  the  act ;  and,  3d.  That  she  does  not  state  the         t. 
ofience,  or  act  of  adultery,  with  sufficient  precision.  "*^ 


Burr,  for  the  plaintiff* 

5.  Jams  J  jon*,  contra* 

The  Chancellor.  To  give  the  court  jurisdiction,  in  this 
case,  it  must  appear  that  the  parties  were  ^*  inhabitants  of 
this  state  at  the  time  of  committing  the  adultery  •*'  It  does 
appear  that  the  plaintiff  (who  is  the  injured  party)  was  an 
actual  resident ;  but  that  is  not  sufficient,  as  the  marriage 
was  not  solemnized  here*  It  must  then  appear,  that  both 
parties  were  inhabitants  of  this  state  at  the  time  of  the  adul- 
tery chained ;  and  this  fact  is  not  expressly  averred,  nor 
does  it  distinctly  and  certainly  appear  as  to  the  defendant. 
The  bill  is  not  sufficiently  clear  and  positive,  on  this  point, 
to  give  the  court  jurisdiction.  If  this  was  the  fact  as  to  both 
parties,  why  not  say  so  by  a  plain  and  positive  averment  ? 
When  the  statute  confines  the  jurisdiction  of  the  court  over 
divorces,  to  persons  of  a  particular  description,  the  bill  ought 
to  show  distinctly  that  the  parties  come  within  that  descrip- 
tion* The  more  I  examine  the  bill,  the  more  uncertain  it 
appears  to  me,  whether  the  defendant  really  was  an  inhabit-' 
ant  of  this  state  at  the  time  of  the  adultery  charged*  It 
does  not  appear  that  he  was  born  in  this  state.  He  is  only 
stated  to  have  j>een  an  inhabitant  of  it  when  he  married,  and 
then  he  was  a  non-resident,  for  the  marriage  was  solemnized 
in  England  ;  and  it  does  not  appear  that  he  was  ever  after- 
wards within  this  state,  except  when  he  visited  his  wife  for 
two  days,  shortly  after  her  arrival  at  J^ew-York,  in  Ju/y, 
1813.  It  appears  that  he  owed  laige  debts  in  England; 
that  he  remained  there  for  eight  months  after  the  marriage, 
and  then  came  to  the  United  States  ;  but  it  does  not  appear 
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1814.  to  what  part;  that  he  retaraed  to  England^  and  resided 
there  two  yean,  and  came  again  to  the  Unittd  Slates, 
(but  the  bill  does  not  state  where,)  and  entered  into  the 
.  naval  service.  The  adultery  is  charged  to  have  been  com- 
mitted  with  two  woman  of  New-  Yorky  but  is  not  allied 
to  have  been  committed  in  Mew'  York.  The  bill  is,  there- 
fore, destitute  of  certainty  in  this  most  material  point,  the 
defendant's  domicil.  The  bill  ought,  therefore,  strictly,  to 
be  dismissed,  but  as  the  objection  does  not  touch  the  subject 
matter,  or  what  may  properly  be  called  the  merits  of  the  case, 
and  may  have  arisen  from  inattention  in  drawing  the  bill, 
I  shall  give  the  plaintiff  leave  to  amend  in  twenty  days,  on 
payment  of  costs,  and,  in  default  thereof,  that  the  bill  be 
*  0.  c.  Mttf,  iQs.  dismissed.  * 

Ordered  accordingly* 


»«■« 


S^tAZ.     Bradwell   and   others,    infantSj  fyc.  against    Weeks, 
administrator  of  Bradwell. 

Ad  aiien  enemy  may  take  personal  property,  by  succession,  as  nexl  of  kin, 
•nd  is  eotitled  to  a  distributive  share,  under  the  act  for  the  distribution  of 
intestate  estates ;  though  be  cannot  recover  it  during  a  war,  but  it  re- 
mains in  the  hvinds  of  the  administrator,  in  inut  for  him,  until  the  return 
of  peace. 

JOHY  BRADWELL,  the  intestate,  a  native  of  Eng- 
land,  died,  at  flushing,  in  Queen* s  county,  in  August,  1813, 
intestate,  without  issue,  leaving  a  widow,  and  a  clear /^crson- 
al  estate,  after  the  payment  of  all  debts,  &c.  of  6,219  dol- 
lars and  51  cents.  John  had  four  brothers,  Benjamin, 
Jonathan,  Joseph  and  Peter.  He  removed,  with  his 
brother  Benjamin,  from  England  to  the  United  States,  in 
1802.    Benjamin  died  a  few  years  ago,  in  J^ew-York,  leav- 


i 


CASES  IN  CHANCERY.  2OT 

ing  three  sons,  Benjamin^  FFt7/uim,- and  Join,  the  plaintiffi       1814. 
in  this  suit,  natives  of  this  state.     Jonathan  died  in  Eng* 


WXSKI. 


land^  in  1802,  leaving  two  children,  who  are  still  living    ^  ▼. 
there,  named  Jonathan  and  Ann ;  and  the  other  brothers,  _ 
Joseph  and  Peter j  are,  also,  sdil  living  in  England. 

In  September^  1812,  the  defendant  took  out  letters  of  ad- 
ministration on  the  estate  of  the  intestate,  and  paid  to  the 
widow  one  moiety  of  the  estate,  and  to  Gibbons^  the  guar- 
dian of  William  and  JoAn,  two  of  the  sons  of  Benjamin^ 
the  brother  of  the  intestate,  deceased,  539  dollars  and  30 
cents,  being  two  thirds  of  one  fourth  of  the  remaining  moie- 
ty, and  was  ready  to  pay  the  other  third  of  the  one  fourth, 
to  any  person  authorized  to  receive  it  for  the  other  son  of 
Benjaminj  who  was  an  infant ;  but  he  retained  in  his  hands, 
as  he  insisted  he  had  a  right  to  do,  the  remaining  three 
fourths  of  the  moiety  of  the  estate,  to  be  paid  to  the  two 
brothers  of  the  intestate,  and  the  children  of  the  deceased 
brother,  who  were  in  England^  and  who  claimed  their  dis- 
tributive shares  as  next  of  kin  to  the  intestate. 

The  plaintiffs  filed  their  bill,  claiming  the  whole  of  the 
moiety  of  the  estate,  and  insisting  that  Joseph  and  Peter ^  and 
the  children  of  Jonathan^  being  alien  enemies^  were  not  en- 
titled to  any  portion  of  the  estate. 

The  cause  was  heard  on  the  bill  and  answer. 

0 

JSiirr,  for  the  plaintiffs.  * 

Riggs^  contra. 

Ths  Chancellob.  The  plaintiffs  demand  not  only  their 
equal  portion,  but  the  whole  moiety  of  the  personal  estate  of 
the  intestate,  to  th^  exclusion  of  others  who  are  next  of  kin, 
in  equal  degree,  because  they  were  alien  enemies  at  the  time 
of  the  intestate's  death.  The  intestate  died  without  issue, 
and  the  statute  of  distributions,  in  such  case,  directs  that  a 
moieiy  ofc  4  ^  p  ersonal  estate  shall  go  to  the  widow,  and  the 
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1814.  residue  <^  shall  be  distributed,  equally,  to  every  of  the  next  o/* 
"^^^^^"^^^  km  of  the  intestate."  The  statute  did  not  intend  to  limit 
n  the  transmission  of  personal  estate  to  such  of  the  next  of 
.  kin  as  were  citizens,  in  imitation  of  the  law  of  descents  con- 
cerning real  estate,  but  the  personal  estate  was  intended  to 
pass  to  the  next  of  kin,  whoever,  or  wherever,  they  might  be. 
The  distinction  between  aliens  and  natives,  as  to  the  right  of 
succession  to  chattels,  does  not  exist.  But  it  is  urged  that 
an  alien  enemy  has  no  rights,  and  is  incapable  of  acquiring 
any.  This  general  proposition  is  not  true,  in  the  unqualified 
extent  in  which  it  has  been  laid  down.  By  the  modem  law 
of  nations,  and  by  the  law  of  the  land,  of  which  the  law  of 
nations  is  also  a  part,  an  alien  enemy  does  not  forfeit  his 
rights  of  property.  In  many  cases,  he  is  entitled  even  to 
sue  for  his  own  rights,  as  when  he  is  permitted  to  remain 
in  the  country,  or  is  brought  here  as  a  prisoner  of  war,  or 
when,  perhaps,  he  is  ordered  out  of  the  country  in  conse- 
quence of  the  war.  He  is  recognised,  in  our  courts,  in  his 
character  of  executor ;  {Brocks  v.  Phillips,  Cro.  Eliz.  684. 5) 
and,  in  all  cases,  his  property  is  protected  and  held  in  trust 
for  him  until  the  return  of  peace.  This  whole  doctrine  was 
examined  and  supported  b>  authority,  and  admitted  to  be 
valid,  in  the  cases  of  Clarke  v.  Morey,  and  of  Bell  v.  CAop- 
nuzn,  recently  determined  in  the  supreme  court  of  this  state. 
(10  Johns*  Rep.  69. 183.)  The  policy  of  the  law  does  un- 
doubtedly place  alien  enemies  under  many  disabilities,  which, 
however,  have  been  much  diminished,  or  their  severity  mi- 
tigated, in  modern  times.  As  a  general  rule,  alien  enemies 
cannot  sue  in  our  courts  while  they  are  commorant  abroad ; 
and,  perhaps,  contracts  between  them  and  dur  citizens,  made 
flagrante  belloj  may  be  illegal  and  void,  unless  when 
made  under  the  sanction  of  public  au^ority.  But  I  am 
not  aware  that  the  existing  laws  go  further.  They  impose 
no  forfeiture  or  confiscation  of  property ;  they  destroy  d» 
right,  but  only  suspend  the  exercise  of  certain  rights.  It 
is  for  the  sovereign  power  of  the  country  to  determine 
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wbeOf  an4  bow  for,  iq  <;i^a^  uoprQvide4  for  by  treaty,  ttie      1314. 
rigbt^  aad  property  pf  aliop  foiemies  akall  be  iiap«ire4  by  ^J|^^^|J^ 
W»r«    Witkoqt  aome  special  ^ct  of  tbe  goYenmieut,  an  alien         ^- 

enemy  19  po  otbemsQ  a^ecte^,  iq  bu  fora^r  cfi,paci^,  a^  „ 

aliep  firiend,  to  bold»  acquire,  apd  ^r^npiqit}  property,  than  iq 
tbe  <;aia8  to  wbich  {  have  alludedt  )f  b^  ^ulds  by  will, 
bequeath  bii  goodg  and  cbattel^  in  (bi^  i^t^te,  or  by  deed, 
or  writing,  assign  bis  choses  in  action  to  some  alifo  friend* 
would  not  our  courts  give  effect  to  those  act^  ?  Qut  I  coaif> 
to  tbe  very  point  befpre  me,  ^nd  9^  tb«t  ^n  alien  enemy 
does  not  lose  bis  capoQiiy  to  take  peryon^l  property*  by  9uc- 
cession,  a#  ne3(t  Qf  kin-  Tbere  is  no  instance  in  wbicb  mch 
^  disabili^  ba#  beep  declared*  It  would  be  repugnant  to  that 
9pirit  of  mi|dne49  and  mpderation  wbicb  npw  pery^tdes  tbe 
public  l^w,  a9  it  i9  ei^pl^iood  w  tbe  comincrcial  codes,  and  ia 
the  writings  of  tbe  mpst  enlightened  jurist^i  It  is  not  within 
the  reaaon,  qt  tt»^  policy,  of  the  mle  of  tbe  common  law,  disa- 
bling aliens  from  taking  real  estate  by  descent ;  that  disa- 
bility, according  to  Sir  Maithevf  ^a/e,  (1  Vent^  417,,)  is 
founded  on  tbii  reason^  that  as  the  alien  cannot  keep  the 
freehold,  tbe  law,  qua  nihil  frustra,  will  not  ca«t  it  upon 
him*  But  9D  alien  enemy  pan  keep,  and  i^es  keep,  bis  per- 
sonal estate.  All  bis  goodPi  cbattpli*  and  credits,  and  all 
his  civil  capacities,  a^  incident  to  perspna)  property)  are  pre- 
served tp  biWj  ^0  and  untpuchedi  MOtii  the  r^t^rn  of  peace. 
If  tl)e  sQVi^raign  requesters  the  alien's  property,  (as  has 
sometimes  been  done,  in  time  of  war,)  yet  the  very  meaning 
of  sequestration  is  a  taking  in  trust,  subject  to  restoration. 
{Dig.  16.  ?,  6,)  When  peace  returns,  the  rights  of  the 
alien  revive  in  their  original  force ;  and,  as  a  general  rule, 
his  debtor,  whether  that  debtor  he  the  public,  or  an  indivi^ 
dual,  is  answerable  even  for  interest  accrued  during  the  sea- 
son of  hostility ;  for  he  has  had,  in  tbe  mean  time,  the  enjoy- 
ment of  the  debt.  If  the  debtor  dies,  or  becomes  banknipt, 
his  representative,  in  the  character  of  executor,  administra- 
tor, or  assignee,  holds  the  estate  of  the  debtor,  whatever  it 
Vol.  I.  2D 
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1814.  may  be,  in  trust,  for  the  payment  of  the  alien^s  debt,  as  well 
as  the  debts  of  other  creditors.  An  alien  is  one  of  the 
next  of  kin,  within  the  words  of  the  act,  though  he  is  an 
alien  enemy  ;  and  the  policy  of  the  law  is  fully  and  effectually 
answered  by  disabling  the  alien  from  demanding,  and  drawing 
out  of  the  country,  his  distributive  share  during  the  exist- 
ence of  the  war;  all  that  the  laws  of  war  require  is,  that 
we  should  not  benefit  the  enemy.  Any  further  disability 
would  be  a  useless  relic  of  ancient  barbarity. 

In  the  present^case,  the  aliens  are  not  attempting  to  re- 
cover the  property.  They  are  not  before  the  court.  We 
have  only  their  relatives,  in  equal  degree,  who  are  unkind- 
ly seeking  to  exclude  them  from  the  rights  and  ties  of 
kindred.  If  the  property  is  forfeited^  by  reason  of  the 
war,  it  is  forfeited  to  the  government,  not  to  the  next  of  kin ; 
and  this  court  cannot  interfere  to  enforce  any  disability,  or 
penalty,  which  may  be  attempted  to  be  deduced  from  the 
laws  of  war. 

I  shall,  accordingly,  let  the  portion  due  to  the  next  of  kin, 
who  are  abroad,  remain  in  the  hands  of  the  administrator,  to 
be  retained  by  him,  in  trust,  until  those  next  of  kin  are  in  a 
condition  to  assert  their  claim,  and  to  litigate,  if  necessary, 
with  their  relatives  who  are  now  before  the  court. 

With  respect  to  the  share  of  the  infant,  Benjamin^  the 
administrator  may  pay  it  into  court,  or  retain  it,  at  his  elec- 
tion, until  a  guardian,  duly  appointed,  shall  be  ready  to  re- 
ceive it. 

Bill  dismissed,  with  costs.(a) 

(a)  This  decree  wai  reverted,  on  appeal  to  the  court  of  errors,  on  the  27th 
of  Marehj  1815.  The  members  of  the  court  of  errors  were  equally  divided  in 
opinion ;  all  the  judgtt  of  the  supreme  court  were  for  the  ajgirmanee  of  the 
decree,  which  was  reversed  by  the  casting  voice  of  the  Prerident  of  the  courts 
(Li^ut.  Gov.  Tayler.) 
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HomcAK 
LivuroiTov. 
Hoffman  against  Livingston.  Smt  idth^ 

Where  a  motion  on  lome  interlocutory  matter  in  a  causes  hai  been  once 
heard  and  decided  on,  it  cannot  be  repeated  unless  on  a  new  ground.  It  is 
not  enough  that  additional  evidence  is  offered  by  the  affidavits,  of  the  mat- 
ter urged  in  support  of  the  former  motion ;  nor  can  affidavits  be  received 
on  such  motion  to  aid  the  answer  of  the  defendants. 

If  the  answer  denies  all  the  equity  of  the  bill,  the  injunction  to  stay  proceed- 
ings, at  law,  will  be  dissolved  of  course  ;  otherwise,  it  will  be  continued  un- 
til the  bearing :  and  where  It  may  be  necessary  to  ascertain  any  matter  o( 
fact,  for  the  information  of  the  court,  it  must  be  on  an  issue  at  law,  awarded 
for  that  purpose. 

VAX  VECHTEX,  for  the  defendaDt,  moved  to  dis- 
solve the  injunction  heretofore  issued  in  this  cause,  so  far 
as  to  suffer  the  defendant  to  go  to  trial  for  so  much  of  the 
land  in  the  plaintifi^s  possession  as  was  not  included  in  the 
&rm,  as  possessed  by  Hendrick  Hoffman^  in  DecembtTf 
1 784.  He  read  the  affidavits  of  Simon  Melius,  Caleb  Finch^ 
and  Robert  Thompson,  a  surveyor,  to  show  that  there  wail 
a  considerable  part  of  the  land  in  the  plaintiff's  possession 
not  included  in  the  old  farm. 

Henry,  contra,  objected  on  the  following  grounds  ; 

1.  That  a  similar  motion  was  made,  and  denied,  the  6th 
o{  August,  1810. 

2.  That  the  defendant  is  not  entitled  to  produce  affida- 
vits in  addition  to  his  answer,  in  support  of  such  a  motion. 

3.  That  a  permission  to  go  to  trial  at  law,  and  not  by  an 
issue  under  the  direction  of  this  court,  is  asked  for  in  re* 
spect  to  a  part  of  the  subject  matter  in  controversy. 

The  Chancellor.  There  is  weight  in  all  the  objec- 
tions. The  same  interlocutory  motion,  on  the  same  matter, 
ought  not  to  be  repeated,  without  the  existence  of  some  nevr 
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I%i4.  ground.  The  former  motion,  on  the  eame  point,  was  beard, 
^jJ^wfcSr  ^^^usB^^l)  ^^^  decided ;  and  there  would  be  great  vexation 
^     J'         if  the  same  motion  can  be  repeated.     But  it  is  said  that  the 

•'  affidavits  present  new  matter.    They  are  intended,  however, 

onlj  as  additional  evidence  of  the  matter  uiged  in  support 
of  the  fbnner  motion  ;  nor  is  it  usual  or  proper  to  introduce 
^davfts  (taken,  necessarily,  ex  parte)  to  aid  the  answter,  bn 
such  a  motion.  The  plaintiff  is  not  permitted  to  traverse 
and  contradict  the  answer  by  affidavits ;  but  the  injunction 
is  diK^oli^^d,  bf  ctinrae,  if  the  answer  demos  all  the  equity  in 
(he  bill.  If  the  answer  is  not  sufficient,  of  itself,  to  support 
the  motion,  the  injunction  ought  to  be  continued  to  the  hear- 
ing. 

When  the  court  has  jurisdiction  of  the  case,  and  the  an- 
ew^ ife  iwt  Mifficient  to  dissolve  ah  iiijuncttoh  staying  pro- 
ceedhigs  «t  krw,  there  ought  not  t6  be  b  trial  of  any  p^ti  of 
flie  iftatCer  in  contrbyersy^  but  such  as  thM  be  lawarded  for 
thb  iDfonAa<(ron  6f  Ihis  coort.  When  it  become  necessary  to 
ascertain  Virhat  w«a  the  extent  of  the  fafm,  as  occupied  by 
HmiHck  fJoffman^  m  December^  17&4,thls  court  Will  take 
the  proper  lueidLsares  for  that  purpose.  The  ri^ts  of  the 
parties  caniibl  be  aacertkined  uhtil  the  heating,  and,  untH 
then,  it  would  be  inconvenient,  and  iHtg^  be  dangerous,  to 
permit  any  interference  at  law. 

Motion  denied,  with  costs* 


Sept.  29th. 
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1S14. 


N«  t.   &  S.  BuMPtTis  against  t^LiTNfcR,  Bat,   a-rb  Uk- 

DEHWOOD. 

t 

tTbdj^  A.  Conveyed  laud  to  B.,  by  deed,  with  cevenatits  of  wtrrlmiy,  an^B. 
vjcecuted  to  A.  a  bdnd  and  a  mortgage,  coeecure  the  payment  ef  pan  of 
die  purchase  money,  B.  camiot  be  relieved  against  the  mortgage,  on  the 
ground  ofa  failure  of  consideration,  for  want  of  title  in  A.,  possession  having 
been  takett  by  B.,  under  the  deed,  and  there  b^ing  no  evrction  at  )atr,  on^r 
>ii  paraifiOuDt  tithe  \  lind,  ni«re  especiaHy,  in  a  case  where,  the  %bnA  and 
ttvottgage  having  been  aeeigaed  to  C-,  B^  in  consideration  of  forbearance, 
executed  a  new  bond  and  mort|;age  to  C,  fer  the  Fame  premises,  will  relief 
be  denied  against  the  assignee  for  a  valuable  consideration,  without  notke 
of  any  fraud,  or  failure  of  consideration,  in  the  crnation  of  the  nrigrnal  delt*- 

A  porchttser,  Without  notiCR,  from  one  who  has  fiaudulently  purcbftspd,  is  nBl 
atfected  by  tte  fraud. 

And  a  purchaser,  with  notice  to  himself,  from  one  who  purchased  without  ne^ 
tice  of  the  fraud,  may  protect  himself  under  the  fiist  purchaser. 


THE  bill,  which  was  for  an  injunction,  stated,  that  Plat^ 
fUr^  pretending  to  have  a  title  to  lot  No.  28,  in  the  Freema- 
s6n?s  Patent,  on  the  30th  of  Dtcemhtr,  1 794,  sold  and  con- 
veyed it  to  A*,  fy  L  Bumpusy  for  1,788  dollars,  of  which  the 
sum  of  100  dollars  was  paid  down,  and  a  bond  and  mortgage 
taken  for  the  residue,  since  which  the  sum  of  450  dollars 
had  been  paid  on  the  bond.  The  deed  contained  the  usual 
covenant  of  warranty.  Al  ir  /.  Bumpus^  afterwards,  sold 
100  acres  of  the  land  to  Simeon  Bumpus,  the  other  plaintiff* 
The  defendant,  Bat/j  procured  from  Plainer  an  assignment 
of  the  bond  and  mortgage,  without  any  consideration ;  and  then 
prevailed  on  the  plaintiffs,  .AT.  ^  L  Bumpus^  to  execute  a 
new  bond  and  mortgage,  on  cancelling  the  old,  for  the  balance 
due,  1,51 9  dollars  and  87  cents,  which  were  executed  the 
22d  of  June,  1 799.  The  bill  alleged,  that,  about  that  time. 
Plainer,  being  suspected  of  forgery,  was  prosecuted  for 
certain  forgeries,  and  convicted  and  sentenced  to  the  state 
prison ;  that  the  pretended  deed  from  ^llen  M*Dougall,  the 
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1814.  original  grantee,  to  Plainer ,  for  the  lot  of  land,  was  forged 
that  one  Ebenezer  Belknap,  and  one  Seth  Turner,  were  con- 
cerned with  Plainer  in  his  frauds  and  foi^eries,  which  was 
.  well  known  to  Bay  at  the  time  of  his  procuring  the  bond 
and  mortgage,  and  he  well  knew  the  title  to  be  suspicious. 
That  Soy,  hi  February,  1810,  sold  and  assigned  the  bond 
and  mortgage  to  the  defendant,  Jfaihan  Underwood,  who 
knew,  at  the  time,  that  the  pretended  title  of  Plainer  to  the 
land  was  false  ;  that  MDougall,  long  before  the  pretended 
deed  to  Plainer,  had  conveyed  the  lot  to  John  Weaiher- 
wax,  in  pursuance  of  a  trust,  existing  for  that  purpose,  at  the 
time  of  the  grant ;  that  Weaiherwax  gave  a  mortgage  of  the 
premises  to  Fountain  and  others,  in  England,  dated  the  2d 
of  March,  1773,  who,  afterwards,  assigned  the  same  to 
John  Thurman,  of  this  state,  late  deceased.  The  bill  prayed 
an  injunction  against  the  proceedings  of  Underwood,  on  the 
bond  and  mortage,  &c. 

The  answer  of  Plainer  admitted  the  sale,  &c*,  b}  him ; 
but  he  averred  that  M^DougalPs  deed  was  genuine,  and 
executed  for  a  valuable  consideration,  and  the  title  good ; 
that  if  he  ever  assigned  the  bond  and  mortgage  to  Bay,  it 
was  without  consideration,  and  for  the  sole  use  of  him.  Plat- 
ner. 

Bay,  in  his  answer,  admitted  the  assignment  from  Plai- 
ner ;  and  alleged  that  he  gave  Seih  Turner  the  full  amount 
of  the  bond  and  mortgage ;  that  he  did  not  know  that  Plai- 
ner^s  title  was  invalid.  He  took  the  assignment  from  Plai- 
ner for  greater  security,  believing  that  Turner  was  the 
owner  of  the  bond  and  mortgage ;  no  consideration  was  paid 
to  Plainer,  and  the  assignment  was  made  while  he  lyas  in 
gaol.  The  assignment  from  Turner  was  upon  the  sale  to 
him  of  certain  lands  in  the  Minisink  Paieni,  of  which  Bay 
was  the  owner ;  and  he  was  told,  and  believed,  that  Plainer 
authorized  T\imer  to  sell  the  bond  and  mortgage ;  and  when 
Plainer  made  the  assignment,  he  did  not  pretend  that  the 
sale  by  Turner,  to  him,  was  without  authority.     He  heard 
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of  Plainer  being  prosecuted  for  forgery,  about  6  months       1814. 
before  the  assignment  by  Plainer  to  him. 

Underwoodj  in  his  answer,  admitted  the  sale  and  assign- 
ment of  the  bond  and  mortgage,  to  him,  by  Bat/^  on  the  27th  _ 
o{  February  J  1810,  but  said  it  was  for  a  fair  and  valuable 
consideration.  He  said  that  he  had  no  knowledge  to  induce 
a  belief  that  the  deed  to  Plainer  was  forged  ;  that  the  pos- 
session of  the  plaintiffs  and  others  had  been  held  for  twenty 
years,  and  were  now  held  under  that  deed,  or  the  title  of 
Plainer  ;  that  he  was  induced  to  purchase  the  bond  and 
mortgage,  from  the  advice  of  counsel  that  Thurman^a  claim 
was  groundless. 

Elijah  Snoa?,  a  witness,  deposed,  that,  in  1793,  he  was 
at  the  house  of  Plainer,  and  told  him  that  the  occupants  on 
the  Freemasons^  patent  wished  to  discover  the  owners. 
Planter  said  he  did  not  know  that  he  ever  had  any  concern 
with  the  lands  in  that  patent,  but  would  endeavour  to  find 
out  the  owner.  Afterwards,  in  the  same  year,  the  witness 
again  saw  Plainer^  who  said  he  knew  all  about  it,  and  pro- 
duced M^DougaWs  deed.  The  witness  informed  the  plain- 
tiffs, and  other  settlers,  of  these  circumstances,  and  the 
plaintiffs  went  and  purchased  of  Plainer.  That  Plainer 
told  him,  about  10  years  ago,  that  Bay  had  got  the  bond 
and  mortage  without  his  consent,  and  without  considera- 
tion. The  witness  saw  Bay,  14  or  15  years  before,  in  Her- 
Idmer  county,  when  he  said  that  he  had  come  up  to  get  the 
bond  and  mortgage  exchanged,  and,  for  that  purpose,  would 
give  a  longer  time  of  payment.  The  witness  suggested  to 
him  a  suspicion  that  the  deed  to  Plainer  was  forged,  having 
heard  that  Plainer  was  lately  convicted  of  forgery,  and 
Bay  answered,  that  it  looked  rather  suspicious.  Bay  told 
the  plaintiffs,  that  he  had  got  the  bond  and  mortgage  for  a 
debt  Plainer  owed  him,  and  offered  them  further  time  of 
payment,  to  change  the  bond  and  mortgage.  About  that 
time  he  communicated  to  the  defendant,    Underwood^  all 
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I814.     the  Quspicious  ciFCumfitancefi  above  mentioned,  relative  to 
Platner^s  deed. 

Another  witinesg  stated,  that  be  beard  Platnttj  in  1706, 
^pr  17^7,  tell  /•  Bumpus,  one  of  the  plaintiffs,  that  the  titl^ 
from  M'DtnAgall  was  good;  and  that,  in  1798,  or  1799, 
Baji  said  the  same  to  the  plaintifis,  and  that  he  bad  pur*- 
cb^ed  the  bond  and  mortgage  of  Phtmr  for  a  valuably 
consideration,  and  applied  to  the  plaintiffs  to  change  them. 

It  was  proved,  also,  that  Plainer  had  declared,  within 
a  or  4  years,  tbat  bis  title  from  MD(niigall  was  good,  apd 
that  Bay  had  got  the  bond  and  mor^ge  from  bim,  whf^n 
in  trouble,  for  nothing;  that  £ay,  at  that  tim^,  wd  b# 
liad  sold  his  bond  and  mortage  to  Underwooi^  at  a  discount, 
to  be  collected  at  bis  own  risk. 

It  was  further  proved,  that  in  1803,  ejectment  suits  w§r9 
brought  bjr  Tkwrman  against  the  plaintiffs,  and  that  the  couii«- 
sel  informed  them  that  the  deed  to  Phtmr  was  a  forgerj,  and 
advised  them  not  to  produce  it.  After  one  trial,  in  which 
the  defendants  succeeded,  on  the  ground  of  a  presumption 
of  payment,  a  compromise  took  place. 

On  the  part  of  the  defendants,  it  was  proved,  that  the 
plaintiffs  had  lived  on  the  premises  for  more  than  30  years, 
and  the  witness  always  understood  that  they  held  posses- 
sion under  Plainer^  title;  that  no  other  title  was  ever 
mentioned,  except  that  and  Thutrman^s^  who  failed  in  his 
ejectment,  in  1803. 

Williom  Bay  testified,  that  the  bond  and  mortgage  were 
taken  by  his  father,  (one  of  the  defendants,)  on  a  contract  for 
the  exchange  of  lands  with  Turner;  bis  father  letting  Tunur 
have  lands  in  the  JUmutnA:  patent  for  land  in  Esperanza^ 

The  plaintiffs  exhibited  a  deed  from  MDaugall  to  Wea- 
iherwaxj  in  177 J,  and  the  mortgage  from  Wealkerwax^  in 
1773. 

Gold,  for  the  plaintiffs. 
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Kirklandy  contra.  ]  8 1 4. 


BVMPVS 

The  Chancellor.    I  have  not  been  able  to  diflcover         ▼. 

PLATna* 


any  principle  arising  out  of  the  facts,  in  this  case,  that  will , 
enable  me  to  set  aside  the  bond  and  mortgage  given  by  the 
plaintiffs  to  the  defendant,  Bay.  The  ground  taken  in  sup- 
port of  the  bill,  is  the  failure  of  consideration :  1.  Because 
the  title,  derived  from  Plainer,  was  founded  on  a  forged 
deed  from  MDougall  to  Plainer :  2.  If  not,  yet  that  there 
was  a  prior  conveyance  from  JitDougall  to  Weaiherwax. 

1.  The  allegation  of  forgery  is  not  proved,  and,  probably, 
would  Jiever  have  been  made,  if  Plainer  hdA  not  been  con- 
victed of  some  other  foigery,  in  1799,  and  which  was  seve- 
ral years  after  he  had  sold  to  the  plaintifla.  But  we  are  not 
authorized  to  declare  the  deed  a  forgery,  on  mere  suspicion, 
nor  because  Plainer  was  convicted  of  foigery,  in  another 
case,  totally  unconnected  with  this.  The  deed  appears  to 
have  been  proved  before  a  master,  by  a  subscribing  witness, 
in  1797,  or  two  years  before  the  plaintiffi  contracted  with 
Bay.  They  purchased  with  knowledge  of  several  cir- 
cumstances, now  put  forward  as  grounds  of  suspicion ;  for 
those  circumstances  were  known  to  Elijah  Snow^  in  1793, 
and  by  him  told  to  the  plaintiffs,  before  they  took  their  deed 
ot  Plainer  J  in  December,  1794.  When  the  bond  and  mort- 
gage, originally  given  to  Plainer,  were  given  up  and  can- 
celled, in  1799,  and  a  new  bond  and  mortgage  (being  the 
same  now  in  question)  executed  to  Bay,  he  appears  to  have 
been  the  assignee  of  the  original  bond  and  mortgage,  without 
the  knowledge  of  any  fact  to  impeach  them,  and  to  have 
purchased  them  for  a  valuable  consideration.  There  is  no 
such  knowledge  brought  home  to  him  by  any  proof  in  the 
case.  He  alleges,  in  his  answer,  that  he  purchased  the 
bond  and  mortgage,  bona  fide,  and  for  a  valuable  considera- 
tion'; and  his  averment  must  be  taken  for  truth,  until  it  is 
duly  disproved.  The  consideration  is-  supported  by  the 
deposition  of  William  Bay,  and  the  fact  is  not  contradicted. 

Vol.  I.  2  E 


218  CASES  IN  CHANCERY. 

1814.  The  bond  and  mortgage  were  renewed  upon  bia  giving 
further  time  of  payment,  and  there  does  not  appear  to  have 
been  any  undae  practice  in  procuring  them.  If  the  assign- 
.  ment  from  Plainer^  or  his  agent,  was  unduly  procured,  it  is 
a  question  to  be  settled  between  Platntr  and  Boy,  in  the 
present  suit,  not  between  Bay  and  the  plaintifis. 

2.  The  failure  of  consideration,  because  M^DaugM  had 
no  title  when  he  conveyed  to  Plainer,  does  not  appear  to  be 
sufficiently  ascertained.  It  is  said  to  be  very  difficult  to  ex- 
tract from  the  books,  what  the  rule  of  equity  is  upon  this 
point  of  failure  of  consideration,  after  the  agreement  is  exe- 
cuted ;  (1  Fonb.  363. ;)  but,  1  apprehend,  it  may  be  safe- 
ly said,  that  there  is  no  case  of  relief  on  this  ground,  when 
possession  has  passed  and  continued,  without  any  eviction  at 
law,  under  a  paramount  title.  Plainer  conveyed  to  the 
plaintifis,  with  a  covenant  of  warranty,  and  he  is  bound  to  de- 
fend their  title  at  law  ;  and  non  consiat,  that  he  is  not  able 
and  willing  to  do  it.  There  was  a  case  under^Lord  .Yot- 
iinghamj  (2  Ch.  Cos.  19.  Anon.)  in  which  the  purchaser 
was  relieved  from  the  payment  of  die  purchase  money ;  but 
he  had  already  lost  the  land,  by  eviction,  under  a  better 
title.  If  the  title  fails,  in  this  case,  the  plaintiffs  can  resort 
to  the  covenants  in  their  deeds  for  their  indemnity.  I  consider 
an  eviction  at  law  an  indispensable  part  of  the  plaintiffs^  claim 
to  relief  here,  on  the  mere  ground  of  failure  of  consideration. 
The  proof  is,  that  they  have  been  in  possession  of  the  land 
ever  since  the  purchase  from  Plainer,  (and  which  was  near 
twenty  years  ago,)  under  that  title,  and  no  other.  It 
would  appear,  indeed,  from  exhibiis  in  the  cause,  that 
MDougall,  under  whom  Plainer  claimed,  had  previously 
sold  to  one  Weaiherwax,  whose  estate  was  afterwards  forfeit- 
ed to  the  people  of  this  state.  That  may  be  the  better 
title,  but  it  cannot  be  tried  here  upon  this  bill.  The  people 
are  no  party  to  this  suit,  and  the  presumption  is  ripening  fast 
against  that  title,  from  the  lapse  of  time  since  it  accrued, 
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which  was  during  the  revolationary  war.  It  is  impossible  1814. 
for  me  to  know  what  legal,  or  what  valid,  defence  may  be 
aet  ap  against  it.  Perhaps  there  may  be  none,  but  the  pre- 
sent application  is  dearly  premature  ;  and  it  would  be  with- . 
out  precedent,  and  dangerous  in  principle,  to  arrest  and  bar 
the  recovery  of  the  debt,  while  the  purchaser  is  still  in  pos- 
session under  the  purchase  deed,  and  there  has  been  no 
eviction  at  law. 

There  is  another,  and  a  very  strong  ingredient,  in  tlus 
case,  that  forbids  relief.  1  allude  to  the  fact,  that  several 
years  after  the  purchase  from  Plainer^  and  enjoyment  of  the 
land,  the  plaintiffs  took  up  the  original  bond  and  mortgage, 
and  gave  new  ones  to  Bay^  the  assignee,  in  consideration,  of 
forbearance.  He  stands  in  the  light  of  an  assignee  for  a 
valuable  consideration,  without  notice  of  any  fraud,  or  want 
of  consideration,  in  the  original  creation  of  the  debt.  He 
has,  therefore,  strong  claims  against  the  interference  of  the 
court  against  him.  Such  purchasers  are  especially  protect- 
ed in  their  subsequent  contracts.  Thus,  where  A.  gave  a 
usurious  note  to  B.,  who  sold  it  to  C,  for  a  valuable  con- 
sideration, without  notice  of  the  usury,  and  A.  took  up  the 
note,  and  gave  a  bond  to  C.  for  the  amount,  it  was  held  good. 
The  substituted  security  was  not  Uable  to  the  charge  of 
usury,  which  vitiated  the  original  security.  {CtUhbert  v. 
JHa/ey,  8  Term  Rep.  390.)  On  the  same  principle,  a  pur- 
chaser, without  notice  from  a  fraudulent  purchaser,  is  not 
affected  by  the  fraud.  {Jackson  v.  Henry ^  10  Johns.  Rep. 
185.)  The  maxim,  in  these  cases,  is,  in  jure  non  remota 
causa  sedproxima  spectatur. 

I  have  considered  this  case,  all  along,  as  if  Bay  was  still 
owner  of  the  bond  and  mortgage,  and  have  not  deemed  it 
material  to  examine,  as  to  any  notice  with  which  Uhderzoood, 
the  present  bolder  of  the  securities,  might  be  chained.  It 
is  a  well-setded  rule  of  this  court,  that  a  man  who  is  a  pur- 
chaser, with  notice  himself,  from  a  person  who  bought  with- 
out notice,  may  protect  himself  under  the  first  purchaser. 
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1814.      The  reason  is,  to  prevent  a  stagnation  of  property,  and 

^Sf^^^^^  because  the  first  purchaser  being  entitled  to  hold  and  enjoj, 

▼.         must  be  equally  entitled  to  sell.     (Lowther  y.  Carleton, 

Th¥kiia».  q^^^   ^^^    Talbot,  187.     2  Atk.    139.  242.     Harrison 

v.Forthy  Free,  in  Ch.  51.    Brandlyny.  Ord,  1  Atk.  571. 

Mertina  t.   Jolliffe,    Amb»    313.      Swett  v.  Southcote,  2 

Bro.  66.) 

I  am,  accordingly,  of  opinion,  that  the  bill,  as  to  all  the 
defendants,  must  be  dismissed,  with  costs. 

Bill  dismissed. 


i»«f« 


Oct.  3d.  Roosevelt  and  others  against  Thurmak. 

Thurman  against  Roosevelt  and  others. 

Where  a  cause  is  referred,  by  conseDt  of  par^ee,  under  an  order  of  coart,  and 
the  refereeii  who  were  two  lawyers  and  a  merchant^  were  to  decide  all 
questions  in  dispute  between  the  parties,  as  well  matters  of  law  as  of  fact ; 
and  a  question  of  law^  as  to  a  will,  put  in  issue  by  the  pleadings,  and  dis* 
cussed  before  the  referees,  was  decided  by  them ;  ii  Menu  this  court 
^  will  not  interfere  with  the  award,  unless  a  gross  and  palpable  mistake  is 

shown. 

The  words  of  a  will  are  to  be  construed  according  to  ^their  natural  sense, 
unless  seme  obvious  inconvenience  or  incongruity  would  arise  from  such 
construction. 

7%  by  his  last  will,  after  giving  to  his  nephews,  i2.,  A*.,  £.,  &c.,  each  1,000 
pounds,  as  they  came  of  age,  devised  two  houses  and  lots,  ^  with  eTery 
right  agreeable  to  the  deeds  of  the  same,"  to  /2.,  to  be  delivered  to  him  as 
soon  as  he  came  to  the  age  of  21  years;  and  if  he  died  *<  before  he  came  to 
age  and  without  male  issue,"  he  devised  the  same  to  ,Y.,  ^'to  be  delivered 
to  him  as  soon  as  he  comes  to  the  age  of  21  years."  <<  The  first  possessor, 
as  soon  as  his  first  male  child  shall  come  to  the  age  of  21  years,  it  is  my 
will  that  the  right  of  the  said  houses  be  to  him,  his  hell's  and  assigns,  for  ever ; 
but  not  to  be  disposed  of  before  his  eldest  son  comes  to  age  ;**  whoever 
gets  the  houses,  to  have  no  claim  to  the  1,000  pounds,  before  left  him,  but 
his^are  to  be  equally  divided  with  the  other  legatees.  /L  arrived  at  the 
age  of  21  years,  but  had  no  issue. 
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It  was  held  that,  by  the  words  <*  dyiog  without  male  issue,"  R,  took  an  estate        1 814. 
tail,  by  the  English  law,  or  an  estate  io  fee  under  our  statute;  that  the  fee   \_0-    -^^r 
vested  in  /2.,  on  his  attaining  the  age  of  21  years  or  having  male  issue,    Rooibyxlt 
either  event  being  sufficient  for  that  purpose.  Thwrm   w 

That  the  clause,  that  the  first  taker  was  not  to  dispose  of  the  estate  before  his  ' 

eldest  sbn  came  of  age,  did  not  engraft  an  executory  devise  on  the  preceding 
fee,  but  was  intended  by  the  testator  as  a  temporary  restriction  on  the 
power  of  alienation,  and  being  repugnant  to  the  nature  of  the  estate,  was 
void. 


THE  plaintiffs,  Jficholas  Roosevelt,  and  Elizabeth  Gil' 
christj  wife  of  Robert  Gilchrist,  and  the  defendant,  Thur- 
man,  are  the/nephews  and  niece  of  John  Thurman,  de- 
ceased, and  his  only  surviving  devisees  and  heirs  at  law ; 
and  the  defendant  is  the  only  surviving  executor  of  the  last 
will  and  testament  of  John  Thurman,  who  died  in  1809. 
His  will  was  dated  in  1769. 

These  were  original  and  cross  suits.  The  bill,  in  the 
first  cause,  was  filed  against  the  executor  for  an  account  as 
to  his  administration  of  the  estate ;  to  settle  some  questions 
of  law  arising  on  the  will ;  and  to  obtain  a  discovery  as  to 
the  title  deeds,  ^nd  the  estate  of  which  the  testator  died 
seised* 

The  cross  bill  was  to  obtain  a  discovery,  from  the  de- 
fendants, of  the  state  of  their  accounts  with  the  testator ; 
and  for  a  settlement  thereof,  which  it  appeared  had  been 
accomplished. 

By  his  will,  the  testator  devised  as  follows :  "  I  give  to 
each  of  my  brothers'  and  sisters'  children,  John,  Ralphs 
Lucretia,  and  Elizabeth  ;  to  my  sister  Elizabeth,  her  chil- 
dren, Jficholas  and  Elizabeth  ;  to  my  sister  Letty,  her  son, 
Samuel ;  to  each  of  those  children  above  named,  as  they 
come  of  age,  1,000 pounds;  but  should  my  estate,  exclu- 
sive of  the  fast  estate  hereinafter  named,  not  be  sufficient 
to  pay  those  legacies,  they  are  to  receive  an  equal  portion 
of  whatever  their  share  shall  be,  share  and  share  alike ; 
should  any  of  them  die  before  they  come  of  age,  that  share 
is  to  be  equally  divided  among  the  survivoi-s.     T  give  the 
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1814.      corner  house  I  now  live  in,  to  my  brother  Francis^  son, 

vl^^^^^^^  niy  nephew  Richardson  ;  also,  the  house  next  door,  where 

▼.         Joseph  Cox  now  lives,  together  with  the  ground,  and  every 

-  other  building  on  the  said  comer  lot,  and  the  lot  next  it. 


« adjoining  Mr.  Dimscomb^s,  whereon  the  house  stands  where- 
in Mr.  Cox  lives,  with  ever^  right,  agreeable  to  the  deeds 
of  the  same,  to  be  given  him  as  soon  as  he  comes  to  the  age 
of  21  years;  but  should  AtcAarJ^on  die  before  he  comes 
to  age,  and  without  male  issue,  I  give  as  before  described, 
the  two  lots  and  buildings  to  my  brother  Ralph,  his  son, 
Ralph,  my  nephew,  to  be  delivered  to  him  as  soon  as  he 
comes  to  the  age  of  21  years*  If  both  die  before  they  come 
to  age,  and  without  male  issue,  I  give  it  to  my  nephew, 
John,  Ralph* s  son.  If  all  die  before  age,  and  without  male 
issue,  I  give  it,  as  before  described,  to  my  sister's  son, 
Jsltcholas  Roosevelt,  to  be  delivered  to  him  as  soon  as  he 
comes  to  the  age  of  21  years.  The  first  possessor,  as  soon 
as  his  first  male  child  shall  come  to  the  age  of  21  years, 
it  is  my  will  that  the  right  of  the  said  houses  be  to  him,  his 
heirs  and  assigns,  for  ever,  but  not  to  be  disposed  of  by 
him  before  his  eldest  son  comes  of  age."  "  Whoever  gets  the 
houses,  to  have  no  claim  to  the  thousand  pounds  before  left 
him,  but  his  share  to  be  equally  divided  among  the  surviving 
children  before  mentioned.  The  residue  and  remainder  of 
my  estate,  whether  real  or  personal,  to  be  equally  divided 
among  my  brothers'  and  sisters'  children,  to  be  paid  them 
as  they  come  of  age." 

Richardson  and  John  both  died  in  the  lifetime  of  the 
testator,  Ralph,  the  next  devisee  over,  entered,  and  took 
possession,  on  the  death  of  the  testator ;  he  is  advanced  in 
years,  and  has  had  no  male  issue. 

Thurtnanj  in  his  bill,  among  other  things,  charged  that 
he  was  the  person  described  in  the  will  of  the  testator,  as 
Ralph,  his  nephew,  son  of  his  brother  Ralph  ;  and  that,  by 
the  death  of  Richardson,  and  by  virtue  of  the  said  will,  &c., 
he  was  entiled  to  an  estateof  inheritance  in  fee  simple,  abso- 
lute, of  and  in  the  two  houses  in  the  said  will  mentioned. 
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The  causes  were  referred,  under  an  order  of  this  court ;       1814. 
and,  on  the  14th  of  January  last,  the  referees  made  a  report, 
to  part  of  which  exceptions  were  taken  bj  the  plaintiffs  in 
the  first  suit: 

1st.  That  the  referees,  although  the  question  could  not 
fairly  arise  until  the  death  of  Ralph  Thurmatij  the  defend- 
ant, without  male  issue,  who  should  attain  the  age  of  twenty- 
one  years,  have  decided  that  he  took  an  absolute  estate,  in 
fee,  in  the  premises ;  and  that,  if  that  question  could  arise, 
it  was  decided,  by  the  referees,  incorrectly. 

The  2d,  3d,  and  4th  exceptions  were,  that  the  referees 
make  no  award  respecting  sundry  debts  due  to  the  testator, 
and  divers  bank  shares  and  cattle  which  belonged  to  the  tes- 
tator, and  are  enumerated  in  the  schedule  annexed  to  the  an- 
swer of  the  defendant  to  the  original  bill,  and  which  matters, 
it  was  contended,  were  submitted  to  the  referees  for  their 
determination,  under  the  order  of  reference. 

The  last  exception  was,  that  the  referees  had  made  no 
award  as  to  the  disposal  of  any  personal  property  of  the 
testator,  not  enumerated  in  the  schedules  annexed  to  the 
answer,  which  might,  after  filing  the  answer,  come  to  the 
knowledge  of  the  executor ;  whereas  they  ought  to  have 
awarded  and  directed  that  the  same  should  be  duly  collect- 
ed, and  from  time  to  time  accounted  for,  by  the  executor, 
according  to  the  will  of  the  testator. 

Hanson  and  Robinson^  in  suport  of  the  exceptions. 

RiggBj  contra. 

For  ihe  plaintiffs^  it  was  contended,  that  the  intention  of 
the  testator  was  to  govern  in  the  construction  of  the  will,  and 
that,  to  discover  that  intention,  the  whole  will  must  be  taken 
together.  (2  Bl.  dm.  381.  n.  13.  1  Fesey^  169.  1 
JWcy,  jun.  268.  270.     2  Fe^ey,  jun.  105.) 
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1814.  That  if  the  will  had  stopped  at  the  words  *'  if  he  die  be- 

fore he  come  of  age,  and  without  male  issue,'^  it  must  be 
admitted  that  Ralph  would  take  an  estate  tail  under  the 
.  English  law,  or  an  estate  in  fee  under  our  statute ;  bat 
this  was  restricted  by  the  subsequent  clause,  limiting  the 
estate  on  condition  that  his  first  son  camts  of  age.  This 
clause  manifestly  showed,  that  the  testator  intended  that  the 
estate  should  go  over  to  his  nephew,  Mcholas  Roosevslt^ 
unless  Ralph  had  a  son  who  arrived  at  full  age.  (Cro*  Elizm 
525.  Talbot^s  Cos.  44.  1  Bro.  147.)  Thb  restriction  is 
not  to  be  rejected  as  repugnant  to  the  will,  for  it  is  perfect- 
ly consistent  with  it ;  and  it  was  intended  for  the>benefit  of 
Roosevelt  To  support  this  intention  of  the  testator,  the 
word  "  and^^  is  to  be  read  or.  {Talbot^s  Cas.  44.  3  Jtk. 
283.  4  Fc^ey,  311.  227.  3  Fesey,  103  8.  Finer,  181. 
pi.  7.  182,  pi.  11,  12,15,  16.  186,  pi.  61.  1  P.  Wms. 
54.  n.  1.)  If  the  word  ^'and'^  is  not  construed  diqanctive- 
ly,  the  intention  of  the  testator,  that  the  first  taker  should 
arrive  at  the  age  of  21  years,  without  regard  to  his  issue, 
and  the  provisions  of  the  will,  would  be  defeated. 

For  the  defendant^  it  was  insisted,  that,  as  the  question 
now  raised  was  put  at  issue  by  the  pleadings,  and  was  left 
to  the  decision  of  the  referees,  by  the  order  of  reference  en« 
tered  by  the  consent  of  the  parties,  it  was  now  too  late  to 
object  that  the  decision  of  the  question  was  premature,  after 
it  bad  been  aigued  and  discussed  before  the  referees. 

That  all  the  other  exceptions  are  not  founded  on  any  thing 
now  before  the  court,  and  no  objections  on  those  points  were 
made  before  the  referees  ;  audit  was,  therefore,  too  late  and 
irregular  to  raise  them  here.  The  defendant,  however,  was 
willing  that  all  assets  that  should  come  into  the  defendant's 
hands,  subsequently  to  his  answer,  should  be  duly  accounted 
for  in  the  course  of  administration ;  and  the  counsel  for  the 
plaintiffs  expressed  themselves  satisfied  that  a  saving  to  that 
effect  should  be  inserted  in  the  decree. 


Tbvrmav. 


CASES  IN  CHANCERY-  225 

As  to  the  coDstructioQ  of  the  will,  it  is  said,  that  181 4. 
Ralph  was  to  have  an  estate  in  fee,  if  he  attained  the  age  of  ^v^^^^^^ 
21  jean,  or  had  male  issue  ;  and  that,  if  he  had  such  issue, 
he  could  not  sell  until  his  son  was  of  age.  A  l^acy  of. 
1,000  pounds  is  devised  to  him,  and  is  not  that  to  be  dis* 
posed  of  until  after  his  death  ?  It  is  admitted  that  he  had  a 
iife  estate  ?  Is  he,  then,  to  lose  the  legacy,  and  get  only 
a  life  estate  ?  JRoasevelt  is  to  have  half  of  that  legacy,  and 
yet  claims  the  fee  after  his  death.  Such  was  not  the  inten- 
tion of  the  testator.  He  meant,  undoubtedly,  that  the 
whole  of  his  estate  should  be  settled  when  the  devisees 
came  of  age*  The  word  '^  ayuT'  is  not  to  be  read  or,  to 
carry  the  estate  over ;  the  words  create  an  estate  in  fee, 
or  an  estate  in  tail,  in  Ralph*  An  estate  tail  arises  by  im- 
plication, where  the  devise  over  is  to  the  blood  of  the  de- 
visor, not  where  it  is  to  a  stranger.  {Talboi^s  Cases,  1. 
2  Vem.  324.  766.  8  Fin.  Devise.  1  P.  WmB.  605.  Resol. 
A.  1  Atk.  432.  3  Vesey^  343.  247,  248.  AmbU  355. 
358.  385.  4  Term  Rep.  82.  5  Term  Rep.  335.)  The 
court  will  carry  a  general  intent  into  effect,  though  it  may 
defeat  a  particular  intent.  (  Whitebread  v.  St.  John,  1 0  Ves. 
152—154.) 

The  restriction  in  the  latter  clause,  is  repugnant  to  the 
estate,  before  given  in  the  former  parts  of  the  will,  and  a  re- 
straint upoQ^alienation,  and  ought  to  be  rejected  as  void. 

Thk  Chanckllor.  The  last  exception  taken  to  the 
report  was  disposed  of  by  arrangement  between  the  counsel. 
It  was  agreed,  on  the  part  of  the  defendant,  TAtirman,  that 
the  decree  should  contain  a  provision,  that  the  assets  which 
might  subsequently  come  to  the  hands  of  the  defendant,  as 
executor,  should  be  duly  accounted  for  in  the  course  ofad« 
ministration,  and  this  was  all  the  security  required  on  the 
part  of  the  plaintiffs.  As  to  the  2d,  3d,  and  4th  exceptions, 
they  relate  to  some  small  matters  of  account  said  to  have 
been  omitted  by  the  referees ;  and  there  is  nothing  before 

Yoh.  I.  2  F 
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2814.  ^  covLTi  to  enable  me  to  judge  of  the  troth  asd  force  of 
ttieseezceptioos.  The  objection  to  any  such  alleged  omk- 
sions,  ought  to  have  been  made  to  the  referees  on  the  making 
up  of  their  report  There  remains  for  consideration  the 
first,  and  which  was  the  only  material  exception  taken. 

This  exception  is,  that  the  referees  have  determined  that 
the  defendant,  Thurmanj  is  entitled  to  an  estate  in  fee  in  the 
two  houses  and  lots  mentioned  in  the  report,  whereas,  they 
were  not  called  on  to  decide  this  point,  and,  if  they  were, 
they  ought  to  have  decided  it  differently. 

It  was  suggested  upon  the  argument,  and,  1  think,  not  de- 
nied, that  this  point  of  law  was  raised,  and  discussed  on  both 
sides,  before  the  referees.  If  this  be  so,  it  is  now  too  late 
ibr  the  plaintiff  to  object  to  the  jurisdiction  of  the  referees 
over  the  question  ;  and  it  appears  to  have  been  a  point  put 
in  issue  by  the  pleading*,  and  proper  for  the  consideration  of 
the  referees  under  the  submission.  By  the  original  hill,  the 
defendant,  Tkurman,  was  called  on,  as  executor,  to  account, 
among  other  things,  for  the  rents  and  profits  of  the  real  es- 
tate whereof  his  testator  died  seised  ;  and,  by  the  answer,  he 
sets  up  an  absolute  title  in  hiniself  in  fee,  under  the  will,  to 
the  two  lots  which  are  the  subject  of  discussion,  and  denies 
that  he  is  accountable  for  the  rents  and  profits  of  them.  The 
reference  was  made,  by  consent,  to  one  merchant  and  two 
gentlemen  of  the  bar,  with  directions  to  state  an  account,  and 
to  decide  on  all  questions  in  dispute  between  the  parties,  ^^  as 
well  matters  of  law  as  of  fact.'^  1  have  no  doubt,  therefore, 
that  the  question  of  law,  on  the  title  of  Thurman  to  the  two 
houses  and  lots  in  «YeiD-ForA,  was  in  issue,  and  property 
embraced  by  the  submission. 

After  the  parties  have  chosen  to  submit  a  point  of  law  to 
gentleman  of  the  profession,  it  may  be  doubted  whcfther  the 
court  ought  to  permit  the  discussion  to  be  renewed  here, 
without  showing  a  case  of  gross  and  palpable  mistake.  In 
this  case,  however,  a  reservation  appears  in  the  rule  of  sab- 
midsion.  by  which  the  report  was  declared  to  be  liable  t<> 


ROOSBVKI.T 
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exception  bj  either  party,  a»  a  siaster^s  report  would  be.  1814. 
This  reserratioa  may  have  been  inleoded  to  be  confiDed  to 
ihat  part  of  the  siibmitsioo  which  was  the  ordinary  subject 
of  reference  to  a  master,  and  this  is,  perhaps,  the  better  con> 
stniction  of  the  rule.  But  1  do  not  wish  to  constme  the 
rule  rigorously,  in  this  case,  nor  to  deprive  the  parties  of  a 
resort  to  the  opinion  of  the  court  on  the  question  of  Jaw  ari- 
sing upon  the  wtU ;  and  I  shall  only  observe,  that  afitr  meA 
a  rrfertnce  cts  khe  one  beforeas^  the  olgection  ^ould  be  sup* 
ported  upon  pretty  clear  and  soUd  grounds. 

As  Richardson^  tlie  first  deviaee,  and  JeAf^  a  devisee 
named  subsequent  to  the  defendant,  died  in  the  lifetime  cf 
the  testator,  their  names  may  be  considered  as  struck  out  <tf 
die  will.  The  devise  then  is  of  the  two  houses  and  lots, 
^  mihederif  rtghi  agreeable  to  the  deeds  of  the  same,  to  be 
delivered  to  the  defendant  as  socm  as  he  comes  to  the  age  of 
21  years  ;  and  if  he  dies  before  he  comes  to  a^e^  and  miihf' 
out  male  imie,"  than  the  devise  over  was  to  bis  nqphew^  die 
plaintiff^  Roosevtli. 

If  the  will  had  stopped  here,  it  seems  to  be  conceded  that 
the  defendant  would  have  taken  an  estate  in  fee,  or  an  estate 
tail,  under  the  English  law,  which  by  our  statutes  is  now 
turned  into  an  estate  in  fee. 

The  construction  is  plausibk,  that  by  the  devise  of  the- 
lots,  "  with  every  r^f'  belonging  thereto,  under  the  deeds, 
&e  whole  interest  of  the  testator  therein  passed.  He  gpves 
the  houses  with  the  ground,  and  every  other  buil^ng,  and 
every  rights  agreeable  to  the  deeds.  The  words  are  not  free 
from  ambiguity ;  if  be  meant  by  timm  only  a  description 
of  his  estate,  and  not  of  his  entire  interest  therein,  yet  the 
limitation  of  '^  dying  without  male  issue"  made  it  an  estate 
tail.  This  construction  of  those  wordsappears  to  be  wdi 
setded.  ( fmtmg  v.  fFUkins^  I  Bulst.  219.  8  Finer,  211. 
pK  11.  4di  Resolution,  in  1  P.  Wim.  605.  2  firo.  558. 
578.  Doe  v.  Afplin,  4  Ttrm  Rep.  82.  Denn  v.  Slater,  5 
Term  Rep.  335.     Skmle^  y.  Leonard,  Amb.  355.)  The  fee 
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1814.  vested  on  his  attaining  die  age  of  31 ,  or  having  male  issue* 
y*^*^^^  Esther  event  was  sufficient ;  for  the  word  and,  in  the  devise, 
T.  is  not  here  robe  read  or,  but  is  to  be  taken  in  its  natural 
■»EBtAy.  ^^j  grammatical  sense.  The  case  of  DotY.JesBtp,  (12 
EmI^  388.)  is  to  this  very  point ;  and  it  was  there  hek),  diat 
the  words  in  a  will  are  to  be  construed  according  to  their 
natural  sense,  unljess  some  obvious  inconvenience,  orineon- 
graity,  would  result  from  so  construing  them.  Why  should 
we,  as  Lord  EUtnboraugh  observed,  read  or  for  and^  and 
give  the  estate  over,  upon  the  happening  of  one  only  of  the 
events,  when  no  inconvenience  would  ensue  by  construing 
the  word  in  its  natural  sense.  In  the  case  referred  to,  the 
devise  was  to  a  natural  son ;  ^^  and  if  he  die  before  21,  and 
without  issue,''  then  to  the  testator's  father  and  the  mother 
of  the  son;  and,  on  a  different  construction,  if  the  son  had 
happened  to  die  before  21 ,  leaving  issue,  that  issue  could  not 
have  taken.  So  here,  if  7%ufiniin  had  died  under  age,  alifl 
iMid  left  issue,  the  reading  the  word  and  as  or^  would  have 
disinherited  that  issue  as  to  the  devise,  and  this  could  hai^ 
ly  have  been  the  testator's  meaning.  To  prevent  suth  a 
:^esult,  the  courts  have  frequently  reversed  the  rule  by  turn* 
ing^f  intoamf.     (2  Ves.  249.) 

But  the  principal  difficulty  has  arisen  from  the  subsequent 
part  of  the  will,  in  which  it  is  declared  that  <'  the  first  pos- 
sessor, as  soon  as  his  first  male  child  should  come  of  age,  it 
is  my  will  that  the  right  of  the  said  houses  be  to  him,  Ms 
heivs  and  assigns,  but  not  to  be  disposed  of  by  him  before 
his  eldest  son  comes  of  age."  It  is  contended,  on  the  part 
of  the  plaintiffs,  that  here  is  an  executory  devise  engrafted 
on  the  preceding  fee;  and,  on  the  part  of  the  defendant,  that 
it  is  only  a  temporary  restriction  intended  by  the  testator 
upon  the  power  of  alienation,  and  that  the  restriction  is  so 
far  void  as  being  repugnant  to  the  nature  of  the  estate. 
It  appears  to  me,  on  an  examination  of  the  will,  that  the 
latter  is  the  sounder  construction.  The  limiteition  over, 
to  Roosevelt^  is  upon  the  event  of  the  defendant's  dying 
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under  age,  and  without  male  issue.     There  is  no  provision       1814. 
for  the  remainder  over,  on  the  event  of  the  first  male  child 
dyii^  under  age,  and  the  omission  shows  that  the  testator 
could  not  have  had  in  contemplation  the  case  of  a  limitation  . 
over,  except  upon  the  event  of  the  nephew  himself  dying 
under  age  and  without  such  issue*     The  will  also  directs, 
that  ^^  whoever  gets  tie  houses"  shall  have  no  claim  to  the 
1,000/*  legacy,  but  his  share  shall  go  to  the  other  relations ; 
and,  as  the  defendant  takes  the  houses  upon  either  construc- 
tion, he  loses  his  l^acy*     It  is  not  probable,  when  we  recur 
to  the  known  value  of  such  a  pecuniary  legacy,  at  so  early 
a  period  as  the  date  of  the  will,  that  the  testator  intended 
that  any  estate  in  those  two  houses,  short  of  a  fee,  should 
be  a  eubstitute  for  it.     If  we  compare  the  several  provisions 
in  the  will,  it  seems  to  have  been  the  testator's  general  de- 
sign, that  all  the  legacies  and  grants  should  vest  at  the  age 
of  21.     Thus,  the  pecuniary  legacies  of  1,000/*  are  t6  be 
paid  as  the  legatees  respectively  come  of  age,  and  these  vety 
l&to  are'to  be  given  to  the  devisee  (and  three  were  named  ih 
succession)  when  he  comes  of  age*     So  the  limitation  over 
IB  to  vest  when  the  plaintiffis  of  age  ;  and  all  the  residue  of 
the  estate,  real  and  personal,  is  to  be  divided,  and  paid  to 
the  residuary  legatees  at  the  same  per  od*     The  existence 
of  an  executory  devise,  in  this  case,  is  not,  then,  in  furthef- 
ance  of  the  uniformly-declared  intentions  and  policy  of  thl^ 
will.     The  idea  of  an  executory  devise  is,  where  the  testa- 
torgives  absolutely  to  one,  and,  upon  the  happening  of  ah 
event  gives  the  same  estate  to  another.     But  here  is  no  dd- 
signation  of  the  person  who  is  to  take,  by  way  of  executory 
devise,  if  the  defendant  should  die  without  any  male  child 
being  of  age*     It  is  not  the  plaintiff,  Roosevelt^  for  the  event 
bad  long  before  happened,  and  must  have  happened,  upon 
which  the  Umitation  to  him  was  determined ;  and  he  has,  in 
consideration  thereof,  his  share  (being  here  a  moiety)  of  the 
legacy,  which  the  defendant  lost  on  taking  the  estate*     In 
short,  the  general  scope  or  design  of  the  will  was  to  fix  and 
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1614.      close  all  the  intereflts,  as  soon  as  the  objects  of  die  testator's 
N^  ^^to/  boaatjcaineofage;  and  this  last  atrange  and  perplexed  pro- 
V.  yisioD  was  not  intended  in  &yoar  of  Roosevelt^  (for  it  has  no 

*  allusion  to  him,)  but  it  seems  to  hare  been  meant  as  a  check 
to  an  improvident  waste,  or  alienation  of  the  estate,  by 
the  defendant,  during  the  early  part  of  his  life  ;  and  being 
an  iotendoQ  inconsistent  with  the  rules  of  law,  it  must  be  re- 
jected. 

I  am,  accordii^ljr,  of  opinion,  that  the  exceptions  be  over- 
ruled, and  with  costs,  as  to  all,  except  the  last ;  and  that  the 
report  be  confirmed,  with  a  provision  in  the  decree  as  to 
future  assets. 

Decree  accordingly,  (a) 


(a)  Vide  CampbtUv,  Tuemlowj  (1  Priee^i  Exeheq.  Rep,  81.,)  where  the 
court  of  eaoheqiier,  ia  England^  refueed  to  interfere  with  the  award  of  a  bar- 
riftar  at  law,  to  whon  the  cauea  had  been  referred,  hoth  as  to  law  aad  £ici, 
though  the  point  of  law  decided  by  him  was,  at  least,  doubtful. 
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Mann  anp  othirs  against  Thb  Exbcutoes  or  Mann 

AND  OTHKRS.  .^ 

Paroi  evidence  it  inadmiwlble  to  lupply  or  contradict,  enlargeor  vary,  the 
words  of  a  wiH,  of  to  explaio  the  intention  of  the  testator,  except  there  is  a 
iMenl  mnbigmijf  arising  dehort  the  will,  at  to  the  person  or  subject-DMaDt 
to  be  described  ;  or  to  rebuU  YtnUting  trust. 

Where  the  testator  bequeathed  to  his  wife  aUthe  rut*  residue^  and  remain- 
dtrtf  the  monegi  belonging  to  kit  ettate^  at  the  time  of  hit  deceaee,  it 
waft  held  that  the  word  monryf  must  be  understood,  in  its  legal  and  popular 
lensei  to  mean  j^oitf  or  ri/eer,  or  the  lawful  currency  of  the  country,  or  6afiik 
note$j  where  they  are  known  and  used  in  the  roarliet  as  cash,  or  money 
deposited  in  bank,  for  safe  keeping  ;  and  not  to  comprehend promtrrory 
iiotee^  bondt^  tend  mortgagee^  or  other  securities  ;  there  being  nothing  in  the 
will,  ltaelf»to  show  that  the  testator  intended  to  nse  the  word  in  that  •stand- 
ee sense. 

THE  plaintiffs,  as  heirs  and  residuaTy  legatees  of  David 
Jlfann,  deceased,  filed  their  bill  against  the  widow  and  exe- 
cutors. The  testator,  by  his  will,  dated  March  9,  1 802, 
after  directing  his  debts  to  be  paid,  and  a  legacy  to  his  niece, 
Maty  Connel^  to  be  paid  out  of  his  personal  estate,  devised 
to  his  wife,  and  to  her  heirs  and  assigns  for  ever,  in  fee,  cer- 
tain lands  and  real  estate,  therein  described  \  and,  also,  be- 
queathed to  her  all  the  rest^  re$%due^  and  remainder  of  the 
moneys  belonging  to  his  estate  at  the  time  of  his  decease  ; 
and,  also,  his  negro  slaves,  horses,  stock,  furniture,  &c.,  de- 
claring that  what  he  gave  to  her  should  be  in  lieu  and  bar  of 
her  dower ^;  and  exonerated  his  brother,  Michael^  from  the 
payment  of  all  moneys  which  he  should  owe  to  the  testator  ' 
at  the  time  of  the  testator's  decease ;  and  gave  to  his  niece, 
Mary  Holford^  500  dollars,  to  be  paid  out  of  the  moneys  ari- 
sing from  the  sale  of  the  residue  of  his  real  estate.  The  tes- 
tator also  devised  to  the  children  of  his  brother,  Michael^  and 
his  daughter,  Mary^  and  to  the  children  of  his  brothers, 
Oeorgc  and  Matthias^  and  their  heirs,  &c.,  <<  all  the  rest^ 
residue^  and  remainder  of  his  estates,  real  and  personal^  or 
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1814.      the  moneys  arising  from  the  sale  thereof  equally  to  be  divi" 
ded  between  them,  share  and  share  alike**'    And  he  em- 


Manh 

V.  powered  his  executors  to  sell  the  residue  of  his  real  estate, 
OP  Mabb.  &c.  ;  and  appointed  his  wife  executrix,  Daniel  D.  Tomp- 
'  '  ■  ' '  kins^  Esq.  Henry  Brezoort,  Esq.,  an)  James  Berian, 
executors  of  his  will.  The  bill  further  stated,  that  the  tes- 
tator was  seized  in  fee  of  divers  others  lands,  beside  those 
devised  to  his  wife;  and  died  so  seized,  in  July^  1811,  and 
possessed  of  a  considerable  personal  estate,  over  and  above 
the  moneys  belonging  to  him,  and  beside  the  articles  be- 
queathed to  his  wife,  and  the  money  due  from  his  brother, 
Michaelj  viz.  bonds,  mortgages,  and  other  securities,  and  out- 
standing debts.  That  the  executors  have  possessed  them- 
selves of  the  personal  estate  of  the  testator,  and  have  taken 
the  rents  of  the  real  estate  before  the  sale  thereof,  and  of  the 
other  parts  of  the  real  estate  not  sold.  The  plaintiffs  prayed 
for  a  discovery  and  account  of  the  personal  estate,  and  of 
the  rents  and  profits  of  the  real  estate,  and  particularly  of 
the  outstanding  debts  due  to  the  testator  at  the  time  of  his 
decease. 

The  defendants,  in  their  answer,  admitted  the  facts  stated 
in  the  bill,  and  made  the  discovery  called  for.  They  stated 
that  they  had  sold  all  the  real  estate,  except  the  land  speci- 
fically devised,  and  had  divided  the  proceeds  according  to 
the  directions  of  the  will ;  tliat  the  personal  property,  exclu- 
sive of  money,  choses  in  action,  and  the  specific  l^acies, 
amounted  to  1,968  dollars;  that  the  testator  left  in  cash, 
500  dollars,  and  in  bonds,  mortgages  and  notes,  to  the 
amount  of  13,735  dollars  and  80  cents;  and  that,  not  only 
all  the  money,  but  all  the  bonds  and  securities,  had  been  al- 
lowed to  be  retained  by  the  widow  of  the  testator,  the  execu- 
tors supposing  that  they  passed  to  her,  under  the  clause  in 
the  will,  devising  to  her  ^^  all  the  rest  and  residue  of  the 
moneys  belonging  to  the  testator's  estate."  And  this  pre- 
sented the  only  point  in  the  cause,  namely,  whether  the 
widow  is  entitled  to  the  securities,  under  the  will,  or  whe- 
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tfaer  tbey  do  not  go,  as  part  of  the  residue  of  the  estate,  to  the       1814. 
plaintur.  "'^^^^^ 

Severat  witnesses  were  examined  on  the  part  of  the  de*         v. 
fendants,  to  show  the  intention  of  the  testator.  of  Mann. 


Hanson  and  Robinson^  for  the  plaintiffs,  contended,  1  • 
That  parol  evidence  was  inadmissible  to  explain  the  mean* 
ing  of  the  testator,  and  ought  to  be  suppressed  ;  and,  to 
this  point,  they  cited  Talbofs  Cases,  240.  Brovm  v.  Sel- 
2»yn,  and  n.  2  Freeman* s  Rep.  62.  Str.  Rep.  1260.  2 
Vesey,  217.  4  Vesey,  616.  2  P.  Wins.  420.  3  P.  WW- 
51.  353.  4  Bro.  P.  C.  180.  (old  edit.)  1  Atk.  558.  t 
AUc.  373. 

2.  That  the  word  '^  moneys'^  does  not  include  choses  in 
action ;  and  to  this  point  were  cited  1  P.  Wms.  575.  579. 
1  Eq.  Cos.  Abr.  201.  2  Vernon,  688.  747.  Ambler,  641. 
Bac.  Abr.  tit.  Legacy,  (B.  3.)  1  Ves^,  187.  273.  3 
Atk.  232. 

71  jf  •  £mm«<,  contra,  insisted,  that  the  words,  ^^  rest  and 
residue  of  the  moneys  belonging  to  the  estate,'^  meant  some- 
thing more  than  the  cash  in  hand  at  the  time  of  the  testator's 
death ;  that  it  had  been  decided  in  England,  that  bank  notes, 
in  the  desk  of  the  testator,  would  pass  as  money,  and  that  was 
a  step  gained,  for  they  are  choses  in  action  ;  and  that  money 
in  bank  was  held  to  be  included  under  a  bequest  of  money, 
which  was  another  step  gainedin  favour  of  the  construction 
given  by  the  defendants  to  the  will. 

The  Chancellor.  The  question  here  is,  whether,  under 
the  bequest  of  *^  all  the  rest,  residue,  and  remainder  of  the 
moneys  belonging  to  my  estate  at  the  time  of  my  decease,'^ 
the  widow  be  entitled  to  any  thing  more  than  the  cash  which 
the  testator  left  at  his  death  ;  or  whether,  as  the  defendants 
have  contended,  she  be  entitled  also  to  the  bonds,  mort- 
gages, and  notes  ? 

Vol.  I.  2  (i 
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1814.  This  question  has  led  to  another,  and  that  is,  whether  the 

parol  evidence  offered  be  admissible  to  explain  the  testator's 


Mann 

V. 
EXKCVTOR9 


V.         meaning  ? 


OF  Mass.  ^^  ^^  ^  well:settled  rule,  that  seems  not  to  stand  in  need  of 
much  proof,  or  illustration,  for  it  runs  through  all  the  books, 
fronu  Cheney^s'Ou^  (5  Co.  68.)  down  to  this  day,  that 
parol  evidence  cannot  be  admitted  to  supply  or  contradict, 
enlarge  or  vary,  the  words  of  a  will,  nor  to  explain  the  in- 
tention of  the  testator,  except  in  two  specified  cases  ;  !• 
Where  there  is  a  latent  ambiguity,  arising  dehors  the  will,  as 
to  the  person  or  subject  meant  to  be  described ;  and,  3.  To 
rebut  a  resulting  trust  All  the  cases  profess  to  proceed  on 
one  or  the  other  of  those  grounds.  {Hodgson  v.  Hodgson, 
Prec.  in  Chan.  229.  2  Vtm.  593.  Pendleton  v.  Grant,  2 
Vem.517.  Harris  y»  Bishop  of  lAncoln,  2  P.  Wm$.  135. 
Beaumont  v.  Fell,  2  P.  Wms*  140.  Hampshire  y.  Pierce, 
2  Ves.  216.  Urich  v.  Litchfield,  2  Atk.  372.  Lori  Wal- 
pole  v.  Lord  Cholmondelly,  7  Term  Rep.  138.  Lord  EU 
don,  xnDruce  v.  Denison,  6  Ves.  397.)  If  there  he  a  mis- 
take in  the  name  of  the  legatee,  or  there  be  two  l^;atees  of 
the  same  name,  or  if  the  testator  bequeath  a  particular  chat- 
tel, and  there  be  two  or  more  of  the  same  description,  or  if, 
from  any  other  misdescription  of  the  estate,  or  of  the  person, 
there  arises  a  latent  ambiguity,  it  may  and  must  be  explained 
by  parol  proof,  or  the  will  would  fall  to  the  ground  for  uncer- 
tainty. When  a  latent  ambiguity  is  produced,  according 
to  the  language  of  the  courts,  (Lord  Thurha,  in  1  Ves.  jun. 
269,  260.  415.,  and  Lord  iTenyon,  in  7  Term  Rep.  148.,) 
in  the  only  way  in  which  it  can  be  produced,  viz.  by  parol 
proof,  it  must  be  dissolved  in  the  same  way ;  and  there  is  no 
case  for  admitting  parol  evidence  to  show  the  intention  upon  a 
latent  ambiguity  on  the  face  of  the  will.  They  are  all  cases  of 
latent  ambiguity ;  and  the  objection  to  supply  the  imperfec- 
iion  of  a  written  will,  by  the  testimony  of  witnesses,  is  founded 
on  the  soundest  principles  of  law  and  policy.  ^'  It  would  be 
full  of  great  inconvenience,"  say  the  justices,  in  Cheyney^s 
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cote,  <^  that  none  should  know,  by  the  written  words  of  a  will,  1814. 
whatconstraction  to  make,  or  advice  to  give,  but  that  it  should 
be  controlled  by  collateral  averments  out  of  the  will.''  And 
if  collateral  averments  be  admitted,  to  use  the  words  of  Sir  owMAawf 
MnUikem  Hate/in  Pry  and  wife  y.  Porter,  (I  Mod»  310.,)  '  ■ 
^<  how  can  there  be  any  certainty  7  a  will  may  be  any  thing, 
every  thing,  nothing.  The  statute  appointed  the  will  to  be 
in  writing,  to  make  a  certainty ;  and  shall  we  admit  collateral 
averments  and  proofs,  and  make  it  utterly  uncertain  ?"  In 
a  still  later  case,  (3  P.  Wms.  354.,)  Lord  Talbot  observed, 
that  if  we  admit  parol  proof,  ^^  then  the  witnesses,  and  not 
the  testator,  would  make  the  will ;"  and  he  spoke  with  equal 
decision  in  the  case  of  Brown  v.  Selwyn^  (Cases  temp.  Tal- 
bot, 340.,)  though  the  parol  proof,  in  that  case,  would  have 
left  no  doubt  of  the  intention  of  the  testator  being  contrary 
to  the  legal  operation  of  the  will.  This  case  comes  with  the 
more  wei^t  since  the  decree  was'  affirmed  in  the  House  of 
Lords,  (4  Bro.  P.  C.  179.,)  who  would  not  suffer  the 
parol  evidence  to  be  read,  nor  even  the  answer  as  to  that 
matter. 

Pertiaps  a  solitary  dictum  may,  occasionally,  be  met  with 
(for  there  are  volumes  of  cases  on  the  subject  of  wills,  im- 
mensus  aliamm  super  alias  cumulus)  in  favour  of  the  ad- 
mission of  parol  proof,  to  explain  an  ambiguity  of  uncer- 
tainty appearing  on  the  face  of  a  will ;  though  Lord  Thur- 
low  says,  there  is  no  such  case.  If  there  be,  we  mar 
venture  to  say,  it  is  no  authority.  If  a  will  be  uncertain,  or 
unintelligible  on  its  face,  it  is  as  if  no  will  had  been  made  ; 
quod  voluU  mm  dixit.  We  ought  not  to  forget,  that  no 
verbal  or  nuncupative  will  is  good,  within  the  statute  of 
frauds,  except  under  special  circumstances;  and  that  no 
will  concerning  any  personal  estate  (and  of  that  we  are  now 
speaking)  shall  be  revoked,  or  altered,  by  any  words,  or 
will,  by  word  of  mouth  only.  (Laws,  sess.  36.  ch.  23. 
sect.  14,  15,  16.)  The  only  apolc^  for  parol  proof,  in  any 
case,  is  the  necessity  of  the  thing,  because  the  ambiguity  is 
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1814.      SO  complete  as  to  elude  all  interpretation,  and  would  destroy 

^'^^Ty^^  ^  devise  altogetber,  unless  explained.    Bat  here  is  no  snck 

V.         difficulty,  and  no  such  necessity  for  resorting  to  parol  proof. 

OF  Majmii.    The  word  moneys  will  apply,  beyond  all  doubt,  to  the  cash 


"  which  the  testator  left  at  his  death ;  and  the  bequest  has,  at 
all  events,  a  certain  and  definite  subject  on  which  it  can  ope* 
rate.  In  the  late  case  of  Dot  v.  Oxenden,  (3  Taunt,  Rip. 
147.,)  the  court  of  C.  B.  considered  this  fact  as  a  very  mate- 
rial circumstance,  and  one  which  made  the  case  to  differ  from 
all  others  on  the  subject  of  explaining  a  will  by  parol  proof ; 
because,  in  all  cases  that  had  been  before,  the  evidence  was 
admitted  to  explain  a  part  which,  without  such  explanation, 
could  have  had  no  operation*  But  in  that  case,  as  there  was 
sufficient  to  satisfy  the  devise  according  to  the  ordinary 
meaning  of  the  description,  collateral  evidence,  to  show  diat 
the  testator  meant  to  use  the  description  in  a  more  exten- 
sive sense,  was  rejected.  There  was  a  similar  decision  in 
Doe  V.  Brown^  (11  Eaet^  441.,)  and  the  two  cases  are 
strong  in  respect  to  this  point. 

My  conclusion  is,  that  the  parol  proof  cannot  be  received 
or  permitted  to  enter  into  the  consideration  of  the  case ;  for 
it  will  readily  be  admitted,  that  to  serve  the  particular  pur- 
pose, or  meet  th^  supposed  hardship,  of  an  individual  case, 

'  we  ought  not  to  break  in  upon  the  established  principles  of 
law.  The  observation  of  Lord  Talbot^  in  one  of  the  cases 
referred  to,  contains  the  true  and  wise  doctrine  on  this  sub- 
ject, that  it  is  better  to  suffer  a  particular  mischief  than  a 
general  inconvenience. 

The  only  question,  then,  in  this  cause,  is  on  the  construc- 
tion of  all  the  will  itself. 

.  I  do  not  perceive,  from  a  perusal  of  the  will,  any  reason 
for  construing  the  word  moneys  beyond  its  popular  and  legal 
meaning.  It  means  gold  and  silver,,  or  the  lawful  circulating 
medium  of  the  country.  (Co,  lAtt.  207.  a.)  It  may  be 
extended  to  bank  notes,  when  they  are  known  and  approved 
of,  and  used  in  4he  market,  as  cash.     Perhaps  it  would  be 
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proper  to  extend  the  term  to  money  deposited  in  bank,  for  1814. 
that  is  cash,  and  considered  and  used  as  cash  placed  there  ^"^^^"^*^ 
for  safe  keeping,  in  preference  to  the  chest  of  the  owner.  v. 
It  was  mentioned  by  the  counsel,  in  the  recent  English  owMAmn^^i 
case  of  Hotham  v.  SuUorij  (15  Veset/,  319.)  that,  under  ■ 
a  bequest  of  ^'  money,''  money  and  bank  notes,  in  the  pos- 
session of  the  testator,  or  at  his  banker's,  will  pass,  and  no* 
thing  else  ;  and  they  said  it  had  always  been  so  considered ; 
and  the  Chancellor  observed,  that  stock  never  passed  by  the 
word  money.  Beyond  these  bounds  the  word  cannot  be 
extended,  unless  it  be  accompanied  with  explanations  show- 
ing that  the  testator  alluded  to  other  property  than  his  cash, 
and  defining  that  property  as  money  at  interest,  on  bond  and 
mortage,  or  money  in  the  public  funds.  If  he  uses  the 
word  absolutely,  without  any  such  accompanying  qualifica- 
tion, or  reference,  it  cannot  be  construed  beyond  its  usual  and 
legal  signification,  without  destroying  all  certainty  and  preci- 
sion in  language,  and  involving  the  meaning  of  the  will  in  great 
uncertainty.  The  difficulty  would  be  taknow  what  precise 
check  to  give  to  the  force  of  the  term,  after  we  have  once 
moved  it  from  its  seat ;  vires  acquirit  etmJo.  Shall  it  be 
confined  to  any  particular  species  or  description  of  choses 
in  action  ?  or  shall  it  embrace,  promiscuously,  every  species 
of  debt  and  security — book  debts,  notes,  bonds,  mortgages, 
judgments,  turnpike,  manufacturing,  insurance,  bank,  and  na- 
tional, stock  ?  or  must  we  go  into  a  difficult  inquiry  to  ascer- 
tain which  of  these  securities  was  taken  for  cash  lent,  and 
which  for  goods  or  lands  sold,  or  services  rendered,  and  which 
as  a  compensation  for  torts  or  other  causes  of  action  ?  It  ap- 
pears to  me  that  it  would  contravene  the  rules  of  law,  and  the 
policy  of  the  statute,  and  be  of  dangerous  consequence,  to 
depart  from  the  common  and  fixed  meaning  of  the  word 
moneys,  and  which  meaning  the  testator  must  be  presumed 
to  have  understood;  especially  as  the  bequest  will  still 
be  effectual  and  productive.  The  cases  of  Rose  v .  Bartleit, 
(Cro.  C.  293.,)  and  of  Day  v.   Tri^,  (1  P.   Wms.  286..) 
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1814.      may  be  cited  to  show,  that  where  a  will  can  have  effect, 

^■^J^v^*^^  words  are  not  to  be  strained  to  enlarge  the  will ;  and  that  a 

▼.         lease  for  years  will  pass,  under  a  devise  of  a//  tny  lands^  if 

or  Mavh .   ^e  testator  had  no  fee  simple  estate ;  and  this,  in  order  to 

— — —  prevent  the  devise  from  being  void;  but  if  he  had  an  estate 
in  fee,  the  chattel  interest  will  not  pass.  The  ttetator,  in 
the  present  case,  understood  how  to  explain  the  word  mo- 
neys, when  he  meant  to  designate  other  property  than  his 
cash  in  hand.  He  uses  it,  repeatedly,  in  the  subsequent  parts 
of  the  will,  but  it  is  always  with  a  clear  and  certain  refer- 
ence to  the  subject  matter  to  which  it  is  to  be  applied ;  as 

J  when  he  dischai^es  his  brother  Michael  "  from  the  pay- 

ment of  all  moneys  which  he  shall  owe  me  at  my  decease ;" 
and  when  he  bequeaths  to  the  children  of  his  brothers  the 
remainder  of  his  estate,  "or  the  moneys  arising  from  the  sale 
thereof.)' 

There  is  a  settied  distinction,  on  this  subject  of  the  con- 
struction of  wills,  between  cash  or  money,  and  choses  in  ac- 
tion ;  and  this  increases  the  difficulty  of  the  attempt  which 
has  been  made  to  confound  them.  Thus,  cash  will  pass  by 
a  bequest  of  moveables ;  but  the  better  opinion,  according  to 
Godolphin^  {Orphan^ 8  Legacy^  p.  417.  s.  9.,)  is,  tiiat  money 
at  interest  will  not  so  pass,  because  it  is  a  debt,  and  not  cash. 
So,  a  devise  of  goods  and  chattels,  in  such  a  place,  will  not 
include  a  bond  being  there,  as  it  has  no  locality  ;  but  it  will 
include  cash,  and  also  bank  notes,  because  they  are  consi- 
dered 7ua5i  cash.  {Chapmmnv.  Hartal  Ves.Sni.  Moore  v* 
Moore,  1  Bro,  127.  Heming  v.  Brook,  1  SchoaU  ^  L«- 
/roy,  318.) 

Nor  is  there  any  reason  to  infer,  from  the  will,  that  due 
provision  is  not  made  for  the  widow,  without  permitting  her 
to  sweep  away,  under  the  denomination  of  money,  all  the 
notes,  bonds,  and  mortgages  belonging  to  the  testator.  The 
testator  gives  to  her,  in  fee,  his  dwelling  house  and  six  acres 
of  land  lying  on  the  Bowery-road,  in  the  city  of  New-York. 
He  also  gives  to  her,  in  fee,  two  other  lots  in  the  same  place. 
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containiDganacre  and  a  half;  and  he  furthergives  her  all  his  1814. 
household  furniture,  horses,  fanning  slock,  Hic.  The  ex- 
pression of  all  the  reitj  residue^  and  remainder  of  the 
moneys,  8zc*  belonging  to  his  estatej  leaves  the  question  of 
construction  precisely  the  same  as  if  those  words  had  not  ~ 
been  used,  for  the  question  still  occurs,  what  were  his 
fnoneysF  T|ie  words  rw*,  rendtie,  &c.,  seem  to  be  without 
use  or  meaning,  as  there  used,  for  there  were  no  moneys, 
previously  alluded  to,  except  the  1,000  dollars  bequeathed 
to  his  niece,  Mary  ;  and  that  sum  was  to  be  paid,  at  large, 
oni  othiB  personal  estate  ;  and  it  is  not  contended  that  the 
word  "  moneys'^  can  have  such  an  extensive  sense. 

The  result  of  my  opinion  is,  that  the  executors  must  ac- 
count to  the  plaintiffs  for  the  bonds,  mortgages,  and  notes  left 
by  the  testator  ;  and  a  reference  must  be  made  to  a  master, 
to  take  and  state  an  account  between  the  parties,  in  which  the 
defendants  must  be  allowed  for  whatever  payment  and  ex- 
penses are  justly  chargeable  to  the  property ;  and  be  chaise* 
able  with  all  the  securities  aforesaid  ;  and  the  question  of 
costs,  and  all  other  questions,  to  be  reserved  until  the  comii^ 
in  of  the  report. 

Decree  accordingly,  (a) 

(a)  TbtftCftse,  which  was  decided  the  27th  of  September^  1815,  has  been 
printed  out  of  its  chronological  order ;  it  should  hare  followed  the  case  of 
fVoodt  V.  Monellj  {pott^  p.  507.)  The  error,  however,  is  not  deemed  bf  suffi- 
cient importance,  to  compensate  the  trouble  and  expense  of  correction. 
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SouvERBYB  AND  WIFE  against  Arden  and  others. 

Declarations  of  the  intention,  or  understanding,  of  a  grantor,  different  from 
the  intent  apparent  on  tlie  face  of  a  deed,  or  of  conditions  annexed  to  it, 
to  be  effectual,  must  be  made  at  the  time  of  executing  it. 

It,  at  the  time  of  executing  a  deed,  there  was  no  delivery,  or  intention  lode- 
liver,  these  are  facts  which  should  be  explicitly  proved  by  the  grantor.  So, 
a  mistake  in  drawing  a  deed  must  be  clearly  proved. 

If  a  deed  has  been  duly  delivered  in  the  first  instance,  the  subsequent  custody 
of  it,  by  the  grantor,  will  not  destroy  tlie  effect  of  the  delivery. 

A  deed  may  be  delivered  to  a  third  person,  as  the  servant,  or  bailee,  of  the 
grantee,  and  such  delivery  will  be  valid. 

A  voluntary  settlement,  fairly  made,  is  always  binding,  in  equity,  upon  the 
grantor,  unless  there  be  clear  and  decisive  proof  that  he  never  parted,  nor 
intended  to  part,  with  the  possession  of  the  deed  ;  and,  if  he  retain  it,  there 
must  be  other  circumstances  beside  the  mere  fact  of  his  retaining  it,  to 
show  that  it  was  not  intended  to  be  absolute. 

THE  plaintiff,  Eliza  Bouquet^  and  her  former  husband, 
Vital  Antoint  Servant  Grangiac^  filed  their  bill  against 
Janus  Arden,  De  Witt  Clinton^  and  Richard  D.  Arden,  to 
compel  a  conveyance,  to  the  plaintiffs,  of  a  lot  of  land  in 
the  city  of  Aetv-ForAr,  and,  also,  for  an  account. 

The  bill  charged  that  the  defendant,  James  Arden,  and 
Eliza,  his  wife,  the  father  and  mother  of  the  plaintiff,  Eliza 
Bouquet,  in  the  year  1804,  conveyed  to  De  Witt  Clinton 
and  Richard  D.  Arden,  a  certain  house,  warehouse,  and  lot 
of  land,  extending  from  Greenwich-street  into  Washington- 
street,  in  trust  for  the  said  Eliza  Bouquet ;  that  the  deed 
WES  duly  acknowledged  by  the  grantors,  and  at,  or  about, 
ttie  time  of  the  execution  of  it,  delivered  to  the  trustees. 
It  was  further  stated,  that  Eliza  Arden  died  about  the  4th 
of  Augtut,  1806  ;  and  that  Eliza  Bouqwt,  on  or  about  the 
S6tti  of  January,  J  809,  married  with  Chrangiac ;  and  that 
the  trustees  had  paid  to  James  Arden,  or  permitted  him 
to  receive,  the  rents  and  profits  of  the  trust  estate,  of  which 
they  refused  to  render  the  plaintifis  an  account,  or  to  pay 
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Uiem  what  was  due  thereon,  or  to  let  them  iuto  possession  of      1814. 
the  estate,  and  the  receipt  of  the  rents  and  profits.  SuimminnK 

The  defendants  each  put  in  a  separate  answer. 

James  Ardtn  stated,  that  on  or  about  the  25th  of  No- . 
"ctmbtr^  1809,  he  was  seised  in  fee  of  and  in  a  certain  mes- 
suage and  tenements,  and  that  he,  and  his  wife,  EHza^  being 
minded  to  make  some  provision  for  their  daughter,  the  plain- 
tifl^  came  to  a  resolution  to  execute  a  deed,  or  conveyance^ 
for  the  said  messuage  and  tenements,  in  such  a  way  that  the 
same  should  not,  after  his  decease,  vest  in  her  absolutely; 
so  as  to  be  at  her  disposal,  but  that  the  same  should  go  to 
her  children,  if  she  had  any  living  at  her  decease,  and,  if 
not,  return  to  his  family.  He  farther  stated,  that  it  was 
not  then,  nor  ever  was,  his  intention,  or  design,  to  part 
with  the  possession  of  the  said  lots,  or  to  give  up  the  rents 
and  profits  thereof,  nor  to  vest  the  estate  in  such  a  manner 
as  that  it  should  go  to  the  plaintifi*,  Eliza  Bouquet^  even  after 
his  decease,  in  case  she  married  against,  or  without,  his  con- 
sent or  approbation.  The  defendant  applied  to  a  counsellor 
at  law,  to  draw  a  deed  conformable  to  this  his  intention, 
which  he  supposed  was  drawn  accordingly.  The  deed  was 
upon  the  following  trusts ;  that  is  to  say,  upon  trust  and  con- 
fidence, that  Eliza  Bouquet  should  stand  and  be  seised  of 
the  premises  thereby  granted,  for,  and  during  her  natural 
life ;  in  further  trust  and  confidence,  that  in  case  Eliza 
Bouquet  should  die,  leaving  lawful  issue,  that  then  the  trus- 
tees, Richard  D.  Arden  and  De  Witt  Clinton,  should  stand 
and  be  seised  of  the  premises  in  trust,  for  such  child,  or 
children,  of  the  body  of  Eliza  Bouquet^  lawfully  to  be  be- 
gotten, in  fee  simple ;  and  for  want  of  such  children,  then  in 
trust  for  all,  and  every  the  person,  or  persons,  their  heirs  and 
ass^ns,  for  ever,  as  should  be  entitled  to  the  same  by  the 
laws  of  the  state  of  Xtw^Yorky  in  case  he,  the  said  James 
Arden,  had  died  intestate,  and  the  deed  had  never  been 
made.  The  deed  was  executed  in  the  presence  of  two 
witnesses,  and  the  defendant  says,  that  he  thinks  it  pro- 

Vol.  r.  2  H 
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1814.  babie,  and  belieres,  that  he  and  his  wife  may  haf«  wed  the 
v^^'v'*^^  formal  words  of  deliyering  the  deed;  bat  that  neither  of 
T.  the  trustees  of  Elizm  Bctequei  Were  present  at  the  execu- 
Aai)«it.  ^^  ^£j|^  ^^^  that  it  was  not  acknowledged  by  him,  or  his 
wife,  before  an  officer  audMrized  to  take  Ave  acknowledgment 
thereof.  The  deed  remained  in  the  possesskm  of  the  de- 
fendant until  about  the  6th  o(  January j  1809,  when,  it  being 
.  expressed  to  him  that  his  daughter,  and  her  sister,  *for 
'  whom  he  had  made  a  similar  provision,  entertained  some  ap- 
prehension that  the  deed,  in  case  of  bis  deadi,  might  be  lost, 
or  destroyed,  he  coi»ented  to  place  the  same  in  the  hands 
of  Dt  Witt  Clintmi  for  their  benefit ;  that  he  according^ 
delivered  this  deed,  with  another  deed,  intended  for  the  be- 
neftt  of  his  other  daughter,  to  Ctintan^  and,  at  the  time  of 
the  delivery,  stated  to  him,  in  the  presence  of  his  present 
wife,  and  both  his  daughters,  that  it  w«is  to  be  explicitly  un- 
derstood that  ttie  income  of  the  property  should  enure  to 
him  -during  his  life ;  and  that  if  either  of  his  dauf^tevs 
^ouid  marry  without  his  consent,  or  approbation,  ^t  the 
deefd^  intended  for  her  benefit,  should  not  operate,  or  be  of 
nse,  «r  to  tiiat  effect,  according  to  his  best  recollection  aad 
bdief ;  and  these  expressions,  he  supposed,  were  mttcient 
to  create  a  conditional  delivery  of  the  deed,  to  take  eAdt 
only  after  his  decease*  The  defendant  further  stated,  dial 
the  yearly  value  of  the  estate  was  about  1 ,500  dollars,  wbich 
he  had  received,  e ver'since  the  date  of  the  deed,  to  his  own 
use,  paying  taxes,  &c.,  causing  the  premise  to  be  insured, 
and  paying  the  premium  of  insurance. 

Richard  D.  Arden^  in  his  answer,  does  not  profess  to 
state  any  thing  from  his  personal  knowledge ;  but  asfer  as 
his  answer  goes,  it  is  in  confirmation  of  that  of  James 
Afdtn. 

De  Witt  Oinlon,  in  his  answer,  stated,^  that  on  or  about 
the6thof/(miiary,  1809,  he,  at  the  request  of  the  defend- 
ant, James  ArdcHj  went  to  bis  house,  and  when  there,  .tfrAn 
informed  htm,  that  he  had  requested  him  to  call,  with  a  view 
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of  depositing  in  his  hands  two  several  deeds,  for  the  benefit  1914. 
of  his  daughters,  Loutia  and  Eliza;  and  that,  thereupon,  Vi^"^^'^^^ 
Ardtfij  in  the  presence  of  his  wife  and  daughters,  delivered  v 
to  him  two  deeds,  one  for  each  of  his  daughters ; ,  the  deeds 
were  enclosed  in  one  envelope,  which  was  labelled,  or  en- 
dorsed, as  follows  :  '^  Two  deeds,  viz.  one  to  Louisa  Arm 
Ardenj  and  one  to  Eliza  Bouquet  Arden,-  each  for  one  lot 
of  ground  in  Grtmmich-Mirttt^  through  to  Washingtori'Strett^ 
to  Richard  D.  Ard$n  and  De  Witt  CHnton,  Esqrs.,  in  trust, 
1805«"  Immediately  before,  or  at  ihe  time  of  the  delivery 
Arden  stated,  in  the  presence  of  his  wife  and  daughters,  that 
the  property  intended  for  each  of  his  daughters  was  worth 
upwards  of  21,000  dollars,  and  that  the  annual  rent  was 
1,500  dollars ;  and  that  he  wished  it  to  be  explicitly  under- 
stood, that  the  income  of  the  property  should  enure  to  him, 
during  his  life ;  and  that  if  either  of  his  daughters  should 
many  without  his  approbation,  that  the  deed  intended 
for  her  benefit  should  pot  operate.  Both  the  daughters 
acquiesced  in  the  declaration,  or  arrangement,  that  the  rents 
of  the  property  should  enure  to  James  Arden  duritig  his 
life;  but  neither  of  them  acquiesced  in  the  declaration,  or 
arraikgement,  that,  if  either  of  them  shoidd  marry  without  his 
approbation,  the  deed  intended  for  her  benefit  should 
not  operate.  There  was  no  certificate  of  acknowledgment 
upon  the  deed.  The  defendant  denied  that  any  ^pplica^on 
had  been  made  to  him,  by  the  plaintifis,  relative  ^o  the  pro- 
perty, or  the  rents  and  profits,  or  to  an  account  thereof,  or 
the  receipt  and  application  thereof;  and  stated,  that  shortly 
9fter  the  marriage  of  the  plaintiff,  Eliza  Bouquet,  witli 
Grangiac,  the  defendant,  Janus  Arden,  requested  him  to 
deliver  up  the  deed  to  him,  and  offered  to  indemnify  him 
fcom  any  pecunia^'y  loss  in  consequence  thereof;  but  this  he 
refused  to  do. 

After  the  cause  was  at  issue,  Grangiac  died,  and  it  was 
then  continued  in  the  name  of  Eliza  Bouquet^  the  surviving 
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1814.      plaintiff,  and  after  her  marriage  with  the  plaintiff,  SoU' 
verbye,  in  their  joint  names. 

It  appeared  from  the  evidence,  that  the  deed  in  question, 
.together  with  one  for  the  benefit  of  Loiusa  Ann  Arden^ 
(afterwards  Siern/,)  was  executed  on  the  26th  of  DecembeVj 
1 805,  in  the  bed  room  of  Eliza  Ardeuj  who  was  then  con- 
lined  by  sickness ;  and  it  is  expressly  stated,  by  several  wit- 
nesses, that  Eliza  Bouqtiet  and  her  sister  Louisa  were  pre- 
sent. '  The  plaintiff,  Eliza  Bouquet^  married  Grangiac  on 
the  22d  of  January^  1 809,  and  it  was  the  general  opinion  of 
the  witnesses,  from  the  notoriety  of  the  subject  in  the  family, 
that  he  knew  of  the  settlement  which  had  been  made  by 
Arden  on  his  daughter. 

Alexander  Bleecker,  who  was  one  of  the  subscribing  wit- 
nesses to  the  two  deeds,  {A.  J.  Hamilton,  who  was  examin- 
ed, was  the  other,)  stated,  that  he  did  not  remember  reading, 
or  hearing  them  read,  and  that  they  were  not  put  into  the 
hands  of  the  plaintiff,  and  Louisa,  but  that  they  were  taken 
by  James  Arden,  and  that  he  did  not  know  what  became  of 
them  afterwards.  He,  however,  said,  that  his  recollection 
was  faint  as  to  the  circumstances  attending  the  execution ;  and 
Agnes  D.  Braine,  who  was  also  present,  said,  that  James 
Arden  read  the  two  deeds  aloud  in  succession,  and  after 
they  were  executed,  gave  them  to  Eliza  Ardtn,  his  wife. 

Louisa  Ann  Slerry  testified,  that  Eliza  Arden,  her  mother, 
previously  to  her  death,  used  frequently  to  express  a  very 
anxious  wish  to  her  father,  James  Arden,  that  he  would  exe- 
cute deeds  making  a  settlement  on  the  plaintiff  and  witness, 
and  often  urged  him  to  have  the  two  deeds  in  question  signed, 
and  that  when  the  same  was  done,  her  mother  expressed 
very  great  satisfaction  on  the  subject,  and  said  that  she  was 
very  happy  that  they  were  thus  handsomely  provided  for. 
The  witjiess  further  testified,  that  at  the  time  when  the 
deeds  were  executed,  James  Arden  handed  to  the  witness, 
and  her  sister,  the  plaintiff,  their  respective  deeds,  which  they 
laid  upon  the  ledge  of  a  case  or  wardrobe  standing  in  the  room. 
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The  witness  soon  after  took  and  locked  up  her  own  deed  1814. 
in  her  own  bureaa,  but  the  plaintifl's  deed  remained  in  the 
same  piace  until  after  the  death  of  her  mother ;  while  it  re- 
mained there,  her  father  used  to  come  into  the  room,  which  ^ 
the  witness  and  her  sister  occupied  as  their  bed  room,  to  get 
papers  which,  he  kept  locked  up  in  the  lower  part  of  the  case 
or  wardrobe,  and  upon  seeing  the  plaintifi^s  deed  lying  upon 
the  ledge,  he  observed,  that  it  was  careless  to  leave  it  so  ex- 
posed, whereupon  the  plaintiff  soon  afterwards  locked  it  up. 
The  witness  stated,  that  she  delivered  her  deed  to  her  father 
for  safe  keeping,  and  supposed  that  her  sister,  the  plaintiff, 
had  done  the  same,  or  that  it  was  taken  by  her  consent  for 
that  purpose.  The  witness  further  stated,  that  at  the  time 
the  deeds  were  delivered  to  Clinttmy  her  father  said  that 
she  and  the  plaintiff  must  niarry  with  his  consent,  and  that  she, 
the  witness,  inunediately  replied,  '^  Oh  no,  I  will  not  agree  to 
that^^  Of  words  to  that  efiect,  and  supposed  that  her  father 
did  not  speak  seriously.  The  witness  said,  that  neither  she 
nor  her  sister  supposed  that  the  property  would  be  forfeited 
by  their  marrying  without  their  father's  consent. 

Agnei  D.  Braine,  a  witness  before  mentioned,  testified, 
that,  when  the  deeds  were  executed,  Arden  gave  them  both 
to  his  wife;  but  the  witness,  after  the  death  of  Mrs.  Arden, 
frequently  saw  the  deeds  lying  on  the  ledge  of  the  case  be- 
fore mentioned,  in  the  bed  room  of  the  plaintiff,  Eliza 
Bonquet,  and  her  sister  Louisa,  and  was  present  when  they 
compared  their  deeds  together,  Louisa  reading  aloud  her 
deed,  and  the  plaintiff  and  witness  at  the  same  time  looking 
over  the  other  ;  they  then  laid  down  the  deeds  carelessly 
in  the  same  place.  The  witness  further  stated,  that,  after- 
wards, while  the  witness  was  sitting  with'  the  plaintiff  and 
her  sister  in  the  same  room,  James  Arden  came  into  the 
room,  and  took  some  papers  out  of  the  lower  part  of  the  case, 
and  seeing  the  deeds  in  question  lying  as  before  mentioned, 
said,  '^  girls,  how  can  you  be  so  careless  with  your  deeds  ?" 
to  which  Louisa  answered,  that  they  were  safe  enough 


Jmdem, 
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1814.  ibf^By  when  he  replied,  ^^  if  you  do  f%ot  know  how  to  ioke 
N^^v^fc/  cftrc  of  Ikom.  I  will  do  it  for  you?^  or  words  to  flimt  import. 
▼.  and  Lotdan  replied,  "  90  rfo,"  or  "#©  you  tii«y,"  lOv  words 
to  that  effect,  whereupon  Arden  took  tfaem  out  of  the  room, 
but  what  became  of  them  afterwards  the  witness  did  not 
know.  The  witness  also  testified,  that  one  day  afterwards, 
the  plaintiff  observed  to  her  father,  that  she  was  fearful  he 
had  given  the  deeds  to  Richard  Arden^  (one  of  the  defend- 
ants,) and  that  if  he  had,  Richard  was  not  too  good  to  bum 
them.  Arden  said  he  was  surprised  she  should  imagine  any 
such  thing ;  that  Richard  had  not  got  the  deeds ;  whereupon 
Lomia  express^^  a  wish  that  he  would  put  them  into  the 
hands  of  De  fVtti  Clinton  to  keep,  to  which  he  relied,  that 
he  would  do  so,  if  that  would  make  her  content. 

Eiizabeih  Talbot  testified,  that  before  the  death  of  EKza 
Arderif  the  witoets  visited  her  in  her  bed  room,  wh^i  she 
pointed  to  some  papers  on  the  desk  or  secretary,  as  being 
the  deeds  to  her  daughters,  which  the  witness  took  up,  and 
looked  at  what  was  written  on  the  back  of  them,  but  does  not 
now  recollect  what  it  was. 

Richard  D.  Arden  was  examined  as  a  witness  on  the 
behalf  of  James  Arden^  under  an  order  of  the  court,  and 
stated,  that  he  saw  the  deeds  shortly  after  the  execution  of 
them,  and  before  the  death  of  EUiza  Arden,  in  the  before- 
mentioned  case  or  secretary,  where  he  understood,  and  be- 
lieves, they  were  left  by  James  Arden  at  the  time  ;  that  the 
case  consisted  of  an  upper  and  lower  part,  the  upper  part 
being  something  like  a  clothes'  press,  or  wardrobe,  and  the 
lower  part  consist  d  of  drawers,  the  upper  one  of  which 
being  drawn  out,  and  the  front  part  let  down  by  means  of  a 
spring,  formed  a  secretary  or  place  for  writing,  and  keeping 
papers;  that  it  was  in  the  secretary  part  that  he  saw 
the  deeds  both  before  and  after  the  death  of  his  mother ; 
that  the  keys  of  both  parts  of  the  case  had  been  left  with 
the  plaintiff,  and  her  sister  Low^a,  after  the  deadi  of  their 
■lother,  by  her  request,  and  that  they  being  in  possession  of 
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the  keys,  had  access  io  Hhe  deeds,  and  might  have  takea  1814. 
them  into  their  hands  while  they  remained  in  the  room,  but 
that  neither  of  ^m  had  possession  of  them  other  than  as  a 
cletk  might  he  said  to  ha?e  possession  of  papers,  which  were . 
accessible  to  him  hy  means  of  (heir  being  open  or  exposed 
in  the  <^ce  or  house  where  he  shonid  he  employed.  JanM 
Jlrdmj  afterwards,  took  the  deeds  from  the  bed  room,  and  de- 
posited them  in  his  desk,  in  his  ojfice,  beii^  the  same  place 
iriiere  they  were  kept  after  they  were  drawn,  and  before 
they  were  signed. 

De  WiU  Ctinicn  was  also  examined  under  an  order  of  the 
ooutft,  in  bcbalf  of  the  >defendant,  Jamea  Arden,  hut  his  de- 
position was,  in  eflect,  the  same  as  his  answer,  and,  therefore, 
is  not  siecessaiy  to  be  stated. 

AconsideraUe  part  ef  the  evidence  consisted  ofihede«> 
ckratioDs  of  James  Arden^  and  £/t>a,  his  wife,  as  to  the 
intent  with  which  the  deeds  were  executed,  and  was  also  in- 
tended to  prove  that  his  daughters  t^new  of,  and  acquiesced 
in  Ae  conditions. 

S.  Jones,  Jan.,  for  the  plaintiff.  K  Hie  deed  was  duly 
delivered  to  the  plaintiff,  at  die  time  its  execution  was  wit- 
nessed. A  deed  may  be  duly  executed,  though  the 
grantor  takes  it  back  into  his  custody ;  the  title  passes, 
and  the  deed  cannot  be  avoided,  but  by  matters  subse- 
quent. {nVm.Ab.  (K)  22— (L) 24.  pi.  3.  Cro.  Eliz.  7. 
Shslton?8  case.) 

2.  The  delivery  to  Olinion  was  absolute  in  law.  There 
can  be  no  condhional  dehvery  of  a  deed,  except  as  an 
escrcw.  Now,  it  could  not  be  an  escnm^  for  it  was  a 
deliveiy  to  the  party  herself,  that  is,  to  her  irusteey  for  her. 
(Xog^s  R^p.  6.  Hobartj  246.  9  Co.  137.)  Again,  why 
execute  the  deed,  if  he  did  not  mean  to  deliver  it  f 

3.  There  is  not  sufficient  evidence  of  a  parol  agreement 
af  the  time ;  and  if  it  was  made  out  with  sufficient  certainty, 
it  was  void.    The  conditions  relied  on  were  not  made  at  the 
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1814.  time  of  the  first  execution  of  the  deed ;  these  conditioiis 
^Jj^^j^^  were  after  thoughts  of  the  grantor.  The  nature  of  the  deed 
▼•  b  attempted  to  be  altered  and  qualified  by  parol  proof,  which 
_,._  is  clearly  against  every  principle  of  law.  The  deed  is  afaso- 
lute  on  the  face  of  it ;  as  a  bargain  and  sale,  it  operates  by 
way  of  U5€.  Such  a  reservation,  if  contained  in  the  deed, 
would  have  made  it  void.  The  subsequent  agreement  is  a 
parol  reservation  of  a  life  estate.  A  person  may,  by  inll, 
transfer  the  fee  after  bis  death,  but  he  cannot  do  it  by  deed, 
unless  there  is  some  previous  estate.  The  condition  is  r^ug- 
nant  to  thegrant,  and  must  avoid  it.  (2  And.  64.  Pophann 
49.  Moore,  687.  Cro.  Eliz.  344.  Siderf.  32.)  If  the 
grantor  had  died,  after  the  delivery  to  C/tnton,  and  before 
the  marriage  of  his  daughter,  it  would  have  been  a  valid 
deed.  The  subsequent  condition  depended  on  the  wBl  of 
the  grantor  solely.  It  was  a  power  of  revocation,  at  his 
l^easure,  and  resting  in  parol.  Again,  tUs  agreement,  or 
condition,  was  void  by  the  statute  of  frauds.  (1  J9.  BL 
289.  3  Wils.  275.  Comp.  47.  1  Vesey,  317.  3  Bro. 
168.  Str.  1261.  BL  Rep.  1249.  4  Bro.  514.  5  Ven. 
Contract,  (G)  pi.  26.) 

To  allow  a  solemn  deed  to  be  defeated  by  parol  proof  of 
a  subsequent  condition,  would  be  of  dangerous  consequence. 
(2  Atk.  383.  1  Fesey,  jun.  241.  Sugd.  Iasw  of  Vend. 
88,  89,  90.) 

The  defendant  cannot,  by  his  answer^  correct  a  mistake 
in  his  deed.  If  he  could  show  a  mistake,  and  wished  it  to 
be  corrected,  he  should  have  filed  his  bill  for  that  purpose. 
Again,  a  delivery  to  a  cesiujf  que  trusty  is  a  good  delivery 
of  a  deed.  (Jenk.  Cent.  195,  pi.  2.  13  Vin.  Ab.^^2.,  pi. 
12.) 

A  deed  of  bargain  and  sale  operating  by  way  of  t»e,  the 
use  must  be  in  the  grantee ;  for  a  use  in  the  bai^gainee  will 
not  feed  a  use  to  the  bargainor;  though  deeds  which 
operate  by  way  of  transmutation  of  possession  may  admit 
of    a  different    doctrine.     (Jackson  v.   Myers^  3    Johns: 
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Htp.  388.     Sanders  on  Uses,  129.     Dyer,  155.  a,     1  Co.       1814. 
136,  6.  137.  a.)  Souvkrbim 

There  is  no  proYision,  ia  this  case,  for  the  estate  going         ▼• 
OTcr,  in  case  the  condition  was  not  performed.  «___ 


Harison,  diud  Harris,  contra,  contended,  1.  That  there 
was  no  delivery  of  the  deed,  at  the  time  of  its  execution,  in 
1805.  The  answer,  which  is  equivalent  to  the  oaths  of  two 
witnesses,  denied  the  delivery.  The  intention  of  the  grantor, 
to  annex  the  condition  to  the  delivery,  was  manifest ;  and  a 
deed  may  be  delivered  on  conditions.  The  statute  of  frauds 
does  not  apply  to  such  a  case. 

The  only  delivery,  if  any,  was  in  1809,  to  Mr.  Clinton; 
and  the  condition  of  that  delivery  is  fully  proved.  The 
defendants  being  called  on  to  account,  and  acting  defensive*' 
ly,  may  give  parol  evidence.  (14  Vesey,  519.  7  Vesey, 
219.  6  Vesey,  332,  333,  334.  1  Vesey,  456.)  Though 
the  rule  might  be  otherwise,  if  the  defendant  was  seeking  an 
execution  of  the  agreement.  (4  Vesey,  jun.  519.  2 
Vesey,  ^19.) 

There  was  no  ground  of  equity  on  which  this  court  can  in^ 
terfere  to  help  the  plaintiffs,  at  least,  during  the  lifetime  of 
the  father.  No  rents  were  due  at  the  time  the  bill  was  filed, 
and  none  ever  came  to  the  hands  of  either  of  the  trustees. 
They  were  competent  witnesses,  being  made  defendants  for 
form  sake  only.  Clinton  fully  proves  that  the  condition  of 
the  delivery  to  him,  that  Arden  was  to  have  the  rents  and 
profits  during  his  life,  was  fully  assented  to  by  the  daughters. 
The  very  fact  of  this  delivery,  in  1809,  is  evidence  that  the 
deed  had  not  been  delivered  before.  In  the  case  of  Fillers 
v.  Beaumont,  (1  Vem.  100.,)  the  party  was  not  to  have 
possession  during  life.  The  cases  of  voluntary  settlements 
are  those  in  which  they  were  to  take  place  after  death. 

Where  a  deed  is  deposited  with  a  trustee,  in  trust,  to  re- 
ceive the  rents  and  profits  during  his  life,  there  is  no  case 

Vol.  I.  2  1 
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181 4.  where  a  court  of  equity  will  force  a  trustee  to  account, 
contrary  to  the  terms  of  the  trust. 

Though,  at  law,  the  delivery  would  take  effect,  free  from 
.  these  conditions,  yet,  in  equity,  it  will  be  otherwise,  and  the 
trustee  will  be  considered  like  a  third  person  at  law,  in  the 
case  of  an  escrow,  and  the  terms  of  the  delivery  of  the  deed 
be  supported.  Where  a  party  comes  into  equity,  to  com- 
pel a  trustee  to  perform,  the  court  will  look  at  the  intent,  and 
not  compel  a  trustee  to  act  against  the  intent  of  the  parties. 
The  defendantt  may  show  the  intent,  as  to  the  conditions, 
in  equity ;  and  so  far,  as  ground  of  equitable  relief,  they 
may  show  tlie  mistake,  in  not  inserting  the  conditions  in 
tlie  deed,  agreeably  to  the  instructions  given  to  the 
counsel  for  that  purpose.  The  real  sense  and  meaning 
of  the  parties  must  prevail  here,  and  the  court  will  not  de- 
prive the  grantor  of  the  rents  and  profits  during  his  life,  con-* 
trary  to  that  intent.  A  consideration  of  one  dollar  will  make 
a  resulting  trust  enure  to  the  grantor,  in  a  deed  of  bargain 
and  sale. 

This  court  may,  in  its  discretion,  relieve  against  a  volun- 
tary deed.     {Prec.  in  Ch.  84.) 

BiggSf  in  reply,  insisted,  that  the  sealing  and  formal 
execution  of  the  deed,  was  the  perfection  of  the  act ;  and 
the  burden  of  proof  lay  on  the  grantor  to  show,  clearly,  that 
the;re  was  no  delivery,  at  the  time,  contrary  to  the  face  of 
the  deed.  {Wheelwright  v.  Wheelwright,  2  Tyng^s  Mass. 
Rep.  447.) 

Arden,  in  his  answer,  did  not  pretend  that  there  was  any 
explanation  given  to  the  witnesses,  at  the  time  of  the  execu- 
tion of  the  deed,  of  any  terms  or  conditions  different  from 
what  appeared  in  the  deed  itself.  If  any  such  conditions 
were  intended,  it  was  the  duty  of  the  grantor  to  explain 
them  to  the  witnesses  at  the  time.  The  evidence  of  the  two 
subscribing  witnesses,  is  strong  and  conclusive  as  to  the 
solemn  execution  and  delivery  of  the  deed,  without  any  terms. 
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or  explanation  of  the  grantor,  being  declared  or  expressed,       1814. 
The  mother  of  the  grantee  died  in  Auguit^   1806,  and 
on  til  that  time,  the  deed  was  in  a  drawer,  under  the  power 
and  control,  if  not  in  the  actual  custody,  of  the  grantee. 

The  parol  evidence  was  inadmissible;  it  was  against 
the  statute  of  frauds*  A  trust  cannot  be  created  by 
parol. 

The  Chancellob.  Several  points  have  been  raised  re- 
specting the  deed  mentioned  in  the  pleadings, 

!•  It  is  contended,  on  the  part  of  the  plaintiffs,  that  the 
deed  was  perfected  by  the  sealing  and  delivery,  on  the  25th  of 
Dtctmhetj  1805,  and  that  the  estate  then  passed  and  vested 
in  the  grantees,  for  the  uses  and  purposes  therein  de- 
clared. 

In  my  opinion,  this  allegation  is  fully  and  effectually  sup- 
ported by  the  proof. 

The  answer  of  thegrantor,  to  this  point,  is,  '^  that  he  and  his 
wife  signed,  and,  as  he  believes,  sealed  the  deed,  at  or  about 
the  time  it  bears  date,  in  the  presence  of  two  witnesses ;  and 
be  thinks  it  probable,  and  believes,  that  he  and  his  wife  may 
have  used  the  formal  words  of  delivery."  He  says,  further, 
that  he  had  applied  to  Abraham  Skinner  to  draw  the  deed, 
so  as  not  to  part  with  the  possession  and  profits  of  the  lot 
during  his  life,  and  so  as  that  the  same  should  never  vest 
in  the  plaintiff,  his  daughter,  if  she  should  marry  without 
his  consent  and  approbation ;  that  he  supposed  the  deed 
was  so  drawn ;  and  that  it  remained  in  his  possession  and 
power  from  the  time  it  was  so  signed  and  scaled,  until  the 
delivery  to  Mr.  Clinton^  in  January ^  1809. 

The  first  reflection  that  arises  upon  this  answer  is,  that  it 
does  not  aver  or  pretend  that  any  explanation  was  given  to 
the  witnesses,  or  to  the  plaintiff,  or  others,  at  the  time  of 
the  execution  of  the  deed,  of  the  understanding  or  intentions 
of  the  grantor,  at  to  its  operation. 

It  was  his  duty  to  have  spoken  then,  and  to  have  declared 
his  intention,  if  he  had  any,  inconsistent  with  the  natural 
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1^  14.      and  necessary  result  of  that  solemnity.     The  general  princi* 

souvBRB¥iB  P'^  of  law  is,  that  the  formal  act  of  signing,  sealing,  and  de- 

ARDStf.     '"^®^j  "s  the  perfection  and  consummation  of  the  deed,  and 

^ it  lays  with  the  grantor  to  prove  clearly  th^t  the  appearances 

were  not  consistent  with  the  truth.  The  presumption  is 
against  him,  and  the  task  is  upon  him  to  destroy  that  pre- 
sumption, by  clear  and  positive  proof,  that  there  was  no  de- 
livery, and  that  it  was  so  understood  at  the  time.  If  he 
understood,  or  supposed,  that  the  deed  was  drawn  conforma- 
bly to  his  views,  (as  he  asserts,)  there  was  no  need  of  any 
check  to  a  complete  and  valid  delivery,  and  he  must  have 
intended  such  delivery,  as  the  deed  would  always  have  car- 
ried within  itself  the  evidence  of  his  intentions.  I  should 
conclude,  therefore,  from  the  answer  alone,  that  there  was  a 
delivery  of  the  deed,  in  judgment  of  law,  in  December, 
1805.  If  there  was  a  mistake  in  the  drawing  of  the  deed, 
the  defendant  had  not  undertaken  to  show  it.  He  has  not 
examined  Skinner^  who  drew  the  deed,  and  be  does  not  say 
that  he  had  not  perused  the  deed  before  he  signed  it.  The 
presumption  is  irresistible  that  he  must  have  known  of  its 
contents,  and  being  of  competent  capacity  to  do  business,  he 
is  justly  chargeable  with  that  knowledge.  The  mistake  most 
be  clearly  and  strongly  proved,  before  the  court  can  correct 
a  deed  or  writing.  (1  Ves.  317.  3  Bro.  454.  6  Ve8» 
333,  334.) 

The  evidence  of  the  execution  of  the  deed  consists  of  the 
testimony  of  four  persons  who  were  present,  and  three  of 
whom  were  subscribing  witnesses.  Bleecker  and  Hamilttm 
attest  to  the  execution  of  the  deed  in  the  usual  way,  and  that 
they  subscribed  to  it  as  witnesses.  There  was  no  condition, 
qualification,  orexplanation  made.  It  was  on  a  Christinas  day, 
in  the  bed  room  of  Mrs.  .^rrfen,  whereshe  was  confined  by  sick- 
ness :  Bleecker  says  he  understood  the  purport  of  the  deed, 
though  his  recollection  is  faint  as  to  the  circumstances  re- 
specting the  execution,  and  he  does  not  remember  reading, 
or  hearing  it  read.     Mrs.  Braine  was  also  present,  and  saw 
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the  deed  executed ;  and  she  recollects  that  the  grantor  read      1814. 
the  deed  aloud  at  the  time.     Mrs.  Sterry  was  also  present, 
and  saw  the  deed  executed,  and  heard  the  company  con- 
gratulate  her  and  her  sister  on  the  present  of  the  deed  ;  and  _ 
Mrs.  .^rden  also  expressed  great  satisfaction. 

These  are  all  the  witnesses  who  were  present  at  the  exe- 
cution of  the  deed,  who  have  been  examined  in  the  cause  ; 
and  as  there  was  no  explanation  given,  or  conditions  annex- 
ed, contrary  to  the  natural  and  legal  import  of  the  deed,  the 
proof  of  the  due  execution  of  it,  so  as  to  pass  the  estate,  must 
be  deemed  to  be  full  and  absolute.  If  an  act^  so  authentic, 
can  be  impaired  by  mental  reservations,  at  the  time,  or  by 
subsequent  loose  and  idle  conversations,  there  would  be  no 
safety  in  ordinary  transactions,  and  no  certainty  in  legal 
solemnities. 

There  has  been  a  good  deal  of  examination  and  inquiry  as 
to  the  custody  of  the  deed  from  the  time  of  its  execution,  until 
the  actual  delivery  of  it  to  Clinton^  in  1809.  This  inquiry 
does  not  appear  to  me  to  be  very  important ;  for,  whatever 
may  have  been  the  fact,  as  to  the  custody  of  it  from  1 805 
to  1809,  it  cannot  affect  the  operation  of  the  deed,  provided 
it  was  duly  delivered  in  the  first  instance,  so  as  to  become 
valid  in  law.  But  these  inquiries  into  the  subsequent  histo- 
ry of  the  deed,  tend  rather  to  confirm  than  weaken  the 
direct  and  positive  proof  of  the  first  and  absolute  delivery. 

We  have  seen  that  the  defendant  alleges,  in  his  answer, 
that  the  deed  continued  in  his  possession  and  power.  One 
of  the  subscribing  witnesses  (Bleecker)  says,  that,  to  the 
best  of  his  recollection,  the  deed  was  not  put  into  the  hands 
of  the  grantee,  but  was  taken  by  the  grantor.  Mrs.  Bjmne 
says,  that  it  was  delivered,  by  the  defendant,  to  his  wife. 
This  fact  is  perfectly  consistent  with  Bleecker^ s  recollection. 
Mrs.  Sterry  says  the  deed  was  handed  by  the  defendant  to 
her  sister,  the  plaintiff,  and  laid  by  her  on  the  ledge,  or  pro- 
jection of  the  case,  or  wardrobe,  in  the  room ;  and  she 
proves  that  it  remained  in  that  open  place  until  after  Mrs. 
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1814.  ArdtnU  death,  which  was  in  A^j^tist^  1B06.  That  the  de- 
fendant frequently  came  into  the  room  for  papers,  which  he 
kept  locked  up  in  the  lower  part  of  the  case,  and  once  made 
_  mention  of  the  careless  situation  of  the  deed.  Mrs.  Braint^ 
who  spent  a  considerable  part  of  her  time  at  the  house  of  the 
defendant,  the  summer  after  Mrs.  Ardevfs  death,  proves 
the  same  fact  about  the  situation  of  the  deed,  and  the  censure 
of  the  defendant  upon  such  carelessness.  Mrs.  Talbot 
mentions  a  circumstance  attending  a  conversation  with  Mrs: 
Arden,  the  summer  she  died,  which  corh>borates  the  testi- 
mony of  the  other  two  witnesses  as  to  the  manner  in  which 
the  deed  was  kept. 

The  testimony  on  the  part  of  the  defendant  (J.  Arden) 
is  not  in  contradiction  with  the  above  history  of  the  deed: 
Richard  D.^  Arden  saw  the  deed  before  the  death  of  his 
mother,  in  the  case  or  secretary  in  her  bed  room,  and  he 
says,  that  the  plaintiff  and  her  sister  had  the  keys  of  the 
room  after  their  mother's  death,  and  at  her  request,  and  that 
the  deeds  remained  for  a  considerable  time  in  the  bed  room, 
after  his  mother's  death,  when  the  defendant  took  both  the 
deeds,  and  put  them  in  his  desk  in  his  office  below,  where 
they  had  been  after  they  were  drawn,  and  before  they  were 
signed,  Mr.  Clinton  states,  in  his  answer,  that  when  the 
defendant,  (J*  Arden)  delivered  the  deeds  to  him,  they 
were  enclosed  in  one  envelope,  and  endorsed,  "  Two  deeds, 
viz.  one  to  Louisa,  and  one  to  Eliza  B.  Arden,  each  for 
one  lot,  &c.,  to  Richard  D.  Arden  and  De  Witt  Clinton, 
intrust,  1805." 

The  conclusion,  from  all  this  testimony,  is,  that  the  grantor 
had  not  the  custody  and  possession  of  the  deed,  until  some 
time  after  the  death  of  the  mother  of  the  plaintiff ;  but  that 
the  deed  was  in  the  actual  possession  of  the  plaintiff,  or  of  her 
mother,  as  her  agent  and  bailee.  I  am  perfectly  satisfied 
of  the  truth  of  this  conclusion* 

If  we  recur  to  the  adjudged  cases,  and  to  the  acknow- 
ledged rules  of  law  on  this  subject,  they  will  be  found  in 
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favour  of  the  valid  operation  of  this  deed,  whether  the  actual  1814. 
delivery  was  to  the  plaintiff  or  to  her  mother.  .  This  is  much 
stronger,  and  attended  with  more  circumstances  of  a  due 
delivery,  than  Shelion^^  case.  {Cro.  Ehz.  7.)  In  that  case,  ^ 
the  deed  was  sealed  in  the  presence  of  the  grantee  and 
others,  and  was  read,  but  not  delivered ;  nor  did  the  grantee 
take  it,  but  it  was  left  behind  in  the  same  place  ;  and  yet,  in 
the  opinion  of  all  the  justices,  it  was  a  good  grant,  for  the 
parties  came  together  for  that  purpose,  and  performed  all 
that  was  requisite  for  perfecting  it,  except  an  actual  delivery ; 
being  left  behind,  and  not  countermanded,  it  was  held  to  be 
a  delivery  in  law.  In  the  ancient  authorities,  and  at  a  time 
when  the  execution  of  deeds  was  subjected  to  great  technical 
formality  and  strictness,  it  was  admitted,' that  if  jj. "execute 
a  deed  to  £.,  and  deliver  it  to  C«,  though  he  does  not  say  to 
the  use  of  fi.,  yet  it  is  a  good  delivery  to  B.,  if  he  accepts 
of  it,  and  it  shall  be  intended  that  C.  took  the  deed  for  him 
as  his  servant.  {Pastorij  J.,  Year  Book^  3  H.  6.  27.  A. 
and  Anon^  cited  in  13  Ftner,  23.  K.  pi.  12.  A,)  The  case 
of  Tarn  v.  JBury,  (2  Dy.  167.  h,)  is  a  strong  determina- 
tion on  this  point :  A.  delivered  a  deed  to  B.,  to  deKver 
over  to  C,  as  his  deed  ;  fi.,  did  so,  and  C.  refused  to  ac- 
cept the  deed,  and  it  was,  accordingly,  left  with  him  by  B. 
It  was  held  to  be  the  deed  of  A.^  and  enuring  to  the  benefit 
of  C,  by  the  first  delivery,  and  before  any  actual  delivery 
over  to  the  party  ;  and  that  the  subsequent  refusal  of  the 
party  could  not  undo  it  as  a  deed  from  the  beginning.  To 
the  same  purpose  is  Alford  and  Lea^s  case,  in  2  Leon.  110. 
It  is  not  to  be  understood  that  mere  formal  words  of  de- 
livery will,  in  all  cases,  bind  the  party,  and  render  the  deed 
absolute.  If  it  be  declared,  or  agreed,  at  the  time  of  execu- 
tion, that  the  deeds  is  not  to  pass  out  of  the  possession  of  the 
grantor,  until  certain  conditions  are  complied  with,  the  deed 
will  not  operate  until  certain  conditions  are  fulfilled.  This 
has  been  so  ruled  at  law,  in  the  cases  of  Jackson  v.  Dtmlap, 
and  of  the  Derby  Canal  Company  v.    Wilmotj  (I  Johns. 
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1814.  Cos.  114.  9  East^  360.,)  and  there  is  much  good  sense  and 
equity  in  the  decision.  But  if  there  be  no  such  agreement 
or  intention  made  known  at  the  timr,  and  both  parties  are 
.  present,  and  the  usual  formalities  of  execution  take  place, 
and  the  contract  is,  to  all  appearance,  consummated,  and  the 
deed  is  left  in  the  power  of  the  grantee,  or  in  the  custody  of 
his  particular  friend,  without  special  instructions,  there  is 
no  case  to  be  found  in  law  or  equity,  in  which  such  a  delivery 
is  not  held  binding. 

A  voluntary  settlement,  fairly  made,  is  always  binding  in 
equity  upon  the  grantor,  unless  there  be  clear  and  decisive 
proof,  that  he  never  parted,  nor  intended  to  part,  with  the 
possession  of  the  deed  ;  and  even  if  he  retains  it,  the  weight 
of  authority  is  decidedly  in  favour  of  its  validity,  unless 
there  be  other  circumstances,  beside  the  mere  fact  of  his 
retaining  it,  to  show  it  was  not  intended  to  be  absolute; 
This  vrill  appear  from  an  examination  of  a  few  of  the  strong- 
est cases  on  each  side  of  the  question. 

In  Naldred  v.  Gilham,  (1  P.  Wms.  577.,)  the  aunt  made 
a  voluntary  settlement  upon  her  nephew,  then  an  infant  of 
only  four  years  old,  p.nd  both  parts  of  the  deed  were  kept 
in  her  own  possession,  and,  some  years  afterwards,  she  made 
a  different  settlement  on  another  nephew.  The  circumstan- 
ces attending  the  execution  of  the  deed  do  not  appear,  but 
Lord  Macclesfield  refused  to  establish  the  first  settlement,  and 
concluded,  not  only  from  the  fact  of  her  keeping  the  custody 
of  both  parts  of  the  deed,  hut  from  several  other  circumstan- 
ces^ that  it  was  a  case  of  surprise  and  imposition  in  making 
the  firstsettlement  absolute  without  power  of  revocation ;  and 
in  a  case  which  I  shall  presently  mention,  Lord  Hardwicke 
said,  that  this  decision  was  not  applicable  to  every  case,  but 
was  dependent  upon  particular  circumstances.  In  Cotton  v. 
ASng,  (2  P.  Wms.  358.,)  the  mother  made  a  voluntary  set- 
tlement, in  trust  for  her  children,  and  delivered  the  duplicate 
deeds  into  the  hands  of  her  attorney  and  agent,  ''  with  a 
strict  charge  that  he  should  not  part  with  them;''  and  no 
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other  pereon  was  privy  to  (he  trusaction,  and  Lord  Chan*  1614. 
King  held  the  settlemeDt  not  binding.  Again,  in  Ward  v. 
Lani^  {Prec,  in  Ch.  1 82.,)  the  fitther  executed  a  voluntary 
bond  to  his  daughter,  without  any  condition,  and  p^able , 
immediateiy ;  but  he  always  kept  it  by  him,  and  it  was 
proved  to  have  been  his  intention  that  no  use  should  be 
oiade  of  it,  and  that  it  was  only  to  protect  him  from  taxes, 
and  it  was,  accordingly,  set  aside. 

It  is  easy  to  perceive  that  there  is  no  analogy  between 
these  cases  and  the  present ;  and  yet  they  are,  perhi^ps,  as 
strong  as  any  to  be  met  with  in  favour  of  the  failure  of  the 
settlement*  There  are  other  cases  which  show,  affirmatively, 
that  the  mere  retention  of  the  deed  by  &e  grantor,  is  not 
sufficient  to  defeat  it. 

InXJlavering  v.  Clavtring^  (2  Fern.  473.,)  a  voluntary 
deed  of  settlement,  in  trust,  made  in  1684,  always  kept  by 
the  grantor  in   his  custody,    and    never  pubhshed,  and 
found,  after  his  death,  among  his  papers,  was  held  tojeontrol 
a  subsequent  settlement,  in  1690.     The  Lord  Keeper  said^ 
that  though  the  first  settlement  was  always  in  the  grantor's 
custody,  that  did  not  give  him  a  power  to  resume  the  estate ; 
and  he  referred  to  Lady  Hudson^  s  case,  where  a  iather, 
having  taken  displeasure  at  his  son,  made  an  additional  join- 
ture  on  his  wife,  but  kept  it  in  his  power ;  and  being  after- 
wards reconciled  to  his  son,  cancelled  the  additional  jointure, 
and  died ;  and  his  wife  was  allowed,  after  his  death,  to  re- 
cover on  the  cancelled  deed.     The  decree  of  the  Lord 
Keeper  was,  afterwards,  affirmed  in  the  house  of  lords*     (I 
Bro.  P.  C.  122.)    The  deci&on  in  Boughton  v.  Boughtonj 
(1  Atk.  625.,)  was  to  the  same  effect,  and  Lord  Hardmicke 
made  it,  with  the  case  of  Naldrtd  v.  Gilham  full  in  bis 
mind.    He  held,  that  a  voluntary  deed,  fornaal  as  to  its  exe- 
cation,  and  without  a  power  of  revocation,  and  kept  by  the 
grantor  uncancelled,  was  not  to  be  defeated  by  a  subsequent 
will.     He  went  still  farther,  in  the  case  of  Johnson  v.  Smithy 
(1  Ves.  314.)    The  father,  in  that  case,  assigned  all  bis 
Vol.  1.  2  K 
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1814*      bonds,  and  other  secorities,  to  his  natural  daughter ;  but  the 

^JjJ^^JJ]^  deed  was  nerer  delivered  to  her,  but  put,  bj  him,  among 

▼.         his  own  writings,  and  he  continued  to  deal  with  the  securitiet 

.  as  his  own.     He  afterwards  executed  a  bond  to  the  dau^ 


ter ;  and  the  Chancellor,  after  his  death,  put  her  to  her  elec- 
tion, between  the  deed  of  assignment  and  the  bond. 

I  am  accordii^ly  of  opinion,  that  the  deed  in  question 
was  duly  executed,  in  December ,  1805,  so  as  to  pass  the 
estate ;  and  that  it  was  not,  and  could  not  be,  defeated  by 
any  subsequent  acts  or  declarations  of  the  grantor.  A 
voluntary  settlement,  without  power  of  revocation,  cannot 
berevcdced.  {ViUersv.  Beaumont,  1  Fern.  100.  JBo/ev. 
JV€iD/pn,  1  Vem.  464.)  It  becomes,  then,  unnecessary  to 
examine  and  decide  on  the  force  and  effect  of  such  a  deli- 
very as  that  made  to  ClinUm,  in  1809.  If  a  deed  be  duly 
executed,  in  the  first  instance,  so  as  to  take  effect,  any  sub- 
sequent delivery  is  null  and  void.     (Co.  Lit.  48.  b.) 

The  plaintiffs  ought  to  be  let  into  the  possession,  and  the 
defendant,  James  Arden,  to  account  for  the  rents  and  profits, 
from  the  time  of  the  marriage  of  the  plaintiff  with  Servani, 
the  2^  of  January  J  1809,  when  she  ceased  to  be  support- 
ed in  the  family  of  the  defendant ;  and  let  a  reference  be 
made  to  a  master  for  tliat  purpose  ;  and  all  other  questions 
are,  in  the  mean  time,  reserved. 

The  following  decree  was  thereupon  entered  : 

^^  That  the  deed  of  conveyance  from  the  defendant,  James 
Arden,  and  Eliza,  his  then  wife,  to  the  defendants,  De  WUt 
Clinton  and  Richard  D.  Arden,  bearing  date  the  35th  of 
November,  1805,  mentioned  and  set  forth  in  the  pleadings 
and  proofs  in  this  cause,  was  duly  executed  and  delivered  by 
James  Arden,  and  Eliza,  his  then  wife,  on  the  25th  of 
December,  1805,  so  as  to  pass  the  estate  and  interest  in  the 
messuage  and  premises  therein  described,  to  the  defend- 
ants, De  Witt  Clinton  and  Richard  D.  Arden,  and  to  vest 
^He  same  in  them,  to  the  uses*  and  upon  the  trusts,  therein 
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mentioned ;  and  the  deed  of  conveyance  is  hereby  declared       1814. 
valid  and  eflfectual,  in  the  law,  accordingly.    And  it  is  further  ^JjJ^^^^ 
ordered,  adjudged,  and  decreed,  that  the  plaintifls,  Sainl         ▼• 
Martin  Souverbye,  and  Eliza  Bouquet,  his  wife,  in  right  of  ' 

Eliza  Bouquet,  be  forthwith  let  into  the  possession  of  the 
premises  mentioned  and  described  in  the  deed  of  convey- 
ance from  the  defendants,  James  Arden,  and  Eliza,  his  then 
wife,  to  the  defendants,  De  Witt  Clinton  and  Richard  D. 
jJrden,  bearing  date  the  35th  of  November,  1805,  and  into 
the  perception  of  the  rents  and  profits  thereof,  inarrear,  and 
unpaid,  and  hereafter  to  accrue  and  become  payable,  or 
that  De  Witt  Clinton  and  Richard  D.  Arden  be  irnme^ 
diately  let  into  the  possession  thereof,  as  trustees,  upon  the 
trusts,  and  to  the  uses,  in  the  deed  expressed  and  declared, 
of  and  concerning  the  same.  And  in  case  De  Witt  Clinton 
and  Richard  D.  Arden,  or  the  survivor  of  them,  shall 
take  possession  of  the  premises,  they,  or  the  survivor  of 
them,  shall  receive  and  tak«  the  rents  and  profits  thereof,  iu 
arrearand  unpaid,  and  which  shall  hereafter  accrue,  andbe^ 
come  payable,  in  trust  for,  and  pay  over  the  same,  from 
time  to  time,  to  Saint  Martin  Souverbye,  and  Eliza  Bou- 
quet, his  wife,  in  right  of  Eliza  Bouquet,  during  their  joint 
lives,  and  to  Eliza  Bouquet,  during  her  life,  if  she  shall  sur- 
vive  Saint  Martin  Souverbye,  her  husband ;  or  they,  De^ 
Witt  Clinton  and  Richard  D.  Arden,  and  the  survivor  of 
them,  shall  permit  Saint  Martin  Souverbye,  and  Eliza 
Bouquet,  his  wife,  in  right  of  Eliza  Bouquet,  to  take  the 
rents  and  profits  during  their  joint  lives ;  and  that  Eliza 
Bouquet  is  to  take  the  same,  during  her  life,  if  she  shall  sur- 
vive her  husband ;  and  after  the  death  of  Eliza  Bouquet, 
one  of  the  plaintiffs,  the  rents  and  profits  of  the  premises 
shall  be  received,  paid,  and  applied,  according  to  the  uses 
and  trusts  in  the  before- mentioned  deed  of  conveyance, 
bearing  date  the  25th  of  Jiovemher,  1805,  limited  and  de- 
clared. And  that  the  trustees,  or  the  survivor  of  them, 
and  any  other  person  then  claiming  an  interest  therein,  un* 
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1814«  der  ttie  deed  of  conveyaiMie,  ehall  be  at  liberty  to  apply  to 
this  court,  for  its  direction  in  that  behalf.  And  it  is  further 
ordered,  adjudged,  and  decreed,  that  the  defendants,  De 
.  Witt  Clinton  and  Richard  D.  Arden^  shall,  within  twenty 
days  after  notice  of  this  decree,  cause  the  deed  of  convey- 
ance to  be  acknowledged,  or  proved,  and  recorded,  accord- 
ing to  law,  for  the  greater  safety  of  the  title  of  the  plaintiffi 
in  this  cause  to  the  premises  therein  contained,  and  all 
others  who  may  become  interested  therein.  And  it  is 
further  ordered,  adjudged,  and  decreed,  that  the  plaintiffs, 
during  their  joint  lives,  and  ^iza  Banquet j  after  the  death 
of  Saint  Martin  Sowotrhyt^  her  husband^  if  she  shall  survive 
him,  shall  be  at  liberty  to  use  the  names  of  the  trustees,  or 
the  survivor  of  them,  and  to  have  the  use  of  the  deed  of 
conveyance,  for  the  purpose  of  prosecuting  at  law,  or  taking 
any  reasonabte  measures  to  obtain  the  possessicm  of  the 
premises,  and  for  receiving  the  rents  and  profito  thereof 
according  to  their,  and  her  rights  to  the  same,  as  hereia«- 
before  declared  and  adjudged.  And  it  is  further  ordered^ 
adjudged)  and  decreed,  that  the  defendant,  Jmmu  Ardent 
account  with  the  plaintifi  in  this  cause,  for  the  rents  and 
profits  «f  the  premises,  from  the  S3d  of  Jbntiary,  1809, 
and  that  it  be  referred  to  one  of  the  masters  in  chancery 
to  take  the  account  accordingly ;  and  that,  in  taking  the  ac- 
count, the  master  chaige  Janus  Arden  with  the  rents  of 
the  premises  received,  or  which,  without  wilful  defeult, 
niig^t  have  been  received  for  the  same ;  and  that  the  master 
make  all  just  allowances  to  James  Arden,  for  taxes  and  re- 
pairs ;  and  that  the  master  who  shall  take  the  account,  re^ 
port  diereon,  to  the  court,  with  all  convenient  speed.  And 
it  is  further  ordered,  that  the  question  of  costs,  and  dl 
fiirth^  directions,  be  reserved  until  the  report  shall  come 
in.'' 
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Stkeet  AjiD  WIFE  agoinst  Ardsn  avd  othses. 

A  Toluntary  conveyance,  intended  ai  a  eettlement  foi  a  child  of  the  grantor, 
ii  void,  as  against  a  subsequent  purchaser  for  a  valuable  consideration,  with 
only  implied  notico  of  the  previous  deed,  by  the  statute  of  frauds. 

But  such  deed  may  become  valid  by  matter  edr/>M//ac/o,  as  by  some  valuable 
consideration  intervening. 

Marriage  is  such  a  valuable  consideration;  and,  therefore,  if  the  grantee  in 
A  voluntary  deed,  gains  credit  by  the  conveyance.,  and  a  person  is  induced  to 
marry  her,  on  account  of  the  provisions  made  for  her  in  the  deed,  such  con- 
veyance, on  the  marriage,  ceases  to  be  voluntary,  and  becomes  good  against 
a  subsequent  bonajidepurchhaer  for  a  valuable  consideration. 

And  it  makes  no  diflference  whether  any  particular  marriage  was  in  contem- 
plation at  the  time  of  the  voluntary  settlement,  or  not. 


STKaAY 

V. 

aei»e». 

October  3. 


LOUISjI  AMXj  one  of  the  pltintiffi  in  (bis  case,  and 
one  of  the  daughters  of  James  Arden^  and  Robert  Sterry^ 
her  husband,  filed  their  bill  to  obtain  the  benefit  of  a  convey- 
EQoe  made  to  the  defendants,  Richard  D.  Ardm  and  De 
Wiu  C/miofi,  in  trust  for  her,  by  her  father,  James  Ardsn, 
and  for  an  account*  The  circumstances  attending  the  exe- 
cution and  delivery  of  this  deed  are  the  same  as  those  stated 
in  the  preceding  case,  in  regard  to  the  deed  to  tfie  plaintiflPs 
sister,  Eliza  B.  Arden  ;  and  which  it  is,  therefore,  unneces- 
sary to  repeat. 

The  circumstances  peculiar  to  this  case,  stated  in  the  bill, 
were,  that  on  the  11th  of  December j  1 809,  the  plaintiffs  mar- 
lied,  and  had  a  child  born,  which  is  still  living.  That  the  pba»- 
tifi^  Robert  Sttrry,  when  the  marriage  took  place,  understood, 
and  believed  that  Louisa  Ann  had  a  beneficial  interest  in 
the  trust  premises,  according  to  the  conveyance.  That  James 
'  Ardm  fraudulenily  executed  a  deed  of  conveyance  of  the 
trust  premises  to  the  defendant,  Philip  Verplank^  a  rela- 
tion, who,  knowiiig  the  interest  of  the  plaintiffi  in  the  preai« 
ses,  fraudulently  accepted  such  deed,  and  claimed  to  hold 
the  premises  by  virtue  thereof:    they,  James  Ardsn  and 


2ftl  CASES  IN  CHANCERY. 

1814.  Philip  Verplank,  thereby  intending  to  defraud  the  plaintifis, 
and  defeat  the  deed  in  trust  for  Louisa  Ann,  and  the  estate 
thereby  created.  That  the  pretended  deed  to  Verplank 
.was  dated  the  11th  ot  December,  1809,  and  expressed  to 
be  in  consideration  of  a  laiige  sum  of  money  paid,  by  him,  to 
James  Arden  ;  but  that,  in  fact,  the  deed  was  not  executed 
on  that,  but  on  some  subsequent  day,  and  fraudulently  dated 
anterior  to  its  actual  delivery  ;  and  that,  if,  in  fact,  it  was 
executed  on  the  1 1th  of  December,  1809,  it  was  so  executed 
and  accepted,  at  an  hour  subsequent  to,  and  with  full  know- 
ledge of  the  marriage  of  the  plaintifis  ;  and  that  the  conside- 
ration, mentioned  in  the  deed  to  Verplank,  was  never  truly 
paid,  or  secured  by  him,  to  James  Arden,  from  the  proper 
funds  of  Verplank. 

James  Arden,  in  his  separate  answer,  stated,  in  relation 
to  the  sale  to  Verplank^  that  considering  himself,  in  conse- 
quence  oi  Louisa  Ann^s  marriage  without  his  consent,  as 
the  absolute  owner  of  the  premises,  he  did,  on  or  about  the 
1 1th  of  December,  1 809,  sell  and  convey  the  premises  to  the 
defendant,  Verplank,  for  the  consideration  of  1 6,000  dollars, 
paid  to  him  by  Verplank,  on  the  delivery  of  the  deed; 
and  that  the  deed  was  executed  on  some  day  between  the 
11th  and  14th  of  Decfmber,  1809,  but  on  which  day  he 
did  not  recollect ;  but  it  was  after  the  intermarriage  of  the 
plaintifis. 

Verplank,  in  his  answer,  stated,  that  before  the  execution 
of  the  deed  from  Arden  to  him,  he  had  heard  that  Arden 
had  made  some  provision  for  his  daughters,  out  of  property 
situated  in  Greenwich-street,  but  who  informed  him  he  could 
not  recollect,  and  was  wholly  ignorant  of  the  circumstances 
attending  such  provision,  or  the  manner  in  which  such  set- 
tlement was  made.  That  at  the  time  the  deed  from 
Arden  to  him  was  executed,  he  had  no  knowkdg',  or  no- 
tice, that  the  premises  conveyed  to  him  had  been  previous- 
ly conveyed  to  the  trustees,  on  the  trust,  as  stated  in  the 
bill  of  the  plaintifis  ;  that  he  purchased  the  premises  for 


CASES  IN  CHANCERY.  263 

16,000  dollars,  and  that,  on  or  about  the  1 1th  of  Decern-  1814. 
berj  1809,  be  received  the  deed;  that  for  several  months 
prior  to  the  execution  and  delivery  of  the  deed  to  him,  he 
was  in  treaty  with  Arden  for  the  purchase  of  the  premises, . 
and  the  terms  of  purchase  were  partly  agreed  on,  at  least 
one  month  prior  to  the  11th  of  December^  1809;  and  that, 
at  the  time  of  the  execution  of  the  deed  to  him,  he  had  no 
knowledge,  to  the  best  of  his  recollection,  of  the  intermar- 
riage of  the  plaintiffs ;  that  he  could  not  recollect  the  pre- 
cise  day  on  which  the  deed  to  him  was  executed,  but  is  po* 
sitivethat  it  was  executed  between  the  11th  and  14th  of 
December;  that  he  actually  paid  the  whole  consideration 
mentioned  in  the  deed,  and  has,  since  the  execution  thereof, 
received  the  rents  and  profits  of  the  premises  in  question,  to 
his  own  exclusive  use  ;  that  he  married  the  niece  of  James 
Arden;  and  he  insisted,  that  the  prior  deed,  in  trust  for 
Louisa  Ann^  was  voluntary,  and  void,  by  virtue  of  the  act, 
entitled,  ^'  An  act  for  the  prevention  of  frauds.*' 

It  was  proved  that  the  plaintiff,  Robert  Sierry^  knew,  pre- 
vious to  the  marriage,  of  the  settlement  which  had  been 
made  upon  the  plaintiff,  Louisa  Ann^  and  that  the  premises 
were  worth  about  20  or  21,000  dollars. 

S»  Jones  J  jun.  and  Riggs^  for  the  plaintiffs,  contended, 
that  the  purchase  of  Verplank^  though  for  a  valuable  con- 
sideration, if  made  with  notice  of  the  prior  voluntary  settle- 
ment, was  void.  Though  there  may  be  some  colour  of 
equity,  that  a  bona  fide  purchaser,  without  notice,  and  for  a 
valuable  consideration,  the  vendor  being  in  possession, should 
be  preferred  to  a  prior  voluntary  settlement,  \ii  there  is  no 
such  equity  in  his  favour,  where  he  purchases  with  notice  of 
the  prior  settlement.  Policy  does  not  require,  in  that  case, 
that  there  should  be  such  a  preference,  and  it  would  be  un- 
just. The  Stat,  of  27th  Ehz.  speaks  only  oi  fraudulent^  not 
voluntary  conveyances.  And  such  a  construction  ought  not 
to  be  given  to  the  statute,  as  would  defeat  a  prior  voluntary 
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1S14.  seitleineiit,  in  fiivour  of  a  purchaser  with  notice  of  it.  Where 
the  voluniury  deed  is  &ir,  legal,  and  honest,  at  the  time,  it 
will  not  be  defeated  bj  any  subsequent  matter,  unless  by  the 
.  act  of  the  grantee,  or  where  the  rights  of  a  purchaser,  in 
equity,  require  it  A  purchaser,  wUk  niUtce,  is  not  a  b<ma 
Jlde  purchaser.  He  attempts,  knowingly,  to  defeat  the 
Tested  rights  of  other  and  innocent  persons. 

The  only  three  cases  in  England,  decided  since  the  year 
1776,  which  go  to  sanction  a  different  doctrine,  ought  not 
to  he  received  as  authority  here,  especially,  when  it  is  not 
denied  that  they  are  against  principle,  and  not  founded  on 
a  true  construction  of  the  statute.    The  cases  in  fiivour  of 
Tokintary  settlements  are  numerous,  and  a  summary  of 
the  law  on  this  subjecfmay  be  found  in  the  opinion  of  Lord 
Ellenbonmgkf  in  the  case  of  Doe,  tx  dem*  0(/ey,  r*  Jftm- 
nmg,  (9  East,  59—63.)     These  cases  ail  go  to  show,  that 
▼oluntary  conveyances  may  afford  presumption  of  (rand,  y^ 
they  are  not  absolutely  void  at  common  law,  or  under  Ae 
statute,  as  against  a  subsequent  purchaser.    (See  Sir  Ralpk 
Baryta    cast,  1     Vtnl.   193.     Jenkins  v.    Kemis,     Hard. 
398.     1  Lev.  150.     Lavender  v.  Btackslone,  2  Lev.  146« 
Garth  y.  Mois,    1   J&&.  436.      Style,  441 — 146.      Gilb. 
Law  of  Evid.   201.   (245.)     2    Wils.   357.     Cowp.  434. 
705.     2  £/.  Com.  300,  30  K     1    Vem.  364.     3  Atk.  238.) 
Love  and  affection  are  a  good  consideration  for  a  convej- 
ance,  and  the  deed,  in  this  case,  is  most  cleariy  honest  and 
meritorious.    (2  Bulst.  225.) 

The  Elngiisk  judges,  in  late  decisions,  have  regretted 
ttiata  different  doctrine  has  prevailed;  but  they  thou^ 
too  much  property  was  held  under  it  to  allow  them  to  de- 
cide diSerentty ;  though,  if  the  case  were  res  integra,  Aey 
would  have  given  a  different  construction  to  the  statute,  and 
supported  tiiese  honest  family  settlements.  (1  fbuM.  Eq. 
269,  270.  n.  g.  S^dmh  Lam  of  Vend.  433.  I  Bi^s 
S.C.Rep.  173.) 
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This  court  is  not  embamuBed  witli  any  sach  difficalty ;      1814. 
mad  ought  to  disregard  a  mle  so  repugnant  to  principle,  and 
to  the  good  sense  and  sound  construction  of  the  statute. 

That  Verpkmk  is  chargeable  with  notice  of  this  prior  _ 
deed,  there  can  be  no  doubt.  Notice  may  be  actaal,  or  con- 
structive, and  what  is  enough  to  put  the  party  on  inquiry,  is 
sufficient  notice.  (1  ^lA;.  489.  ^Atk.  54.  174.  ^  Bro. 
^1.  1  Ch.  Cas^  28.  259.  2  Fetey,  jun.  440.  2  Ch. 
Cos.  246.  1  FanlL  Eq.  271.  Mewland  on  Contracts, 
54.    Sugden^t  Law  of  Vend.  498.) 

Again,  the  marriage  of  the  plaintiff  intervening  prior  to 
the  purchase,  it  is  to  be  presumed  to  have  been  an  induce- 
ment to  the  settlement,  and  forme  a  consideration,  ex  post  foe- 
(0,  which  makes  the  conveyance  valid  and  effectual,  as  if 
given,  originally,  for  a  valuable  consideration.  {Sugden^s 
Lam  of  Vend.  436,  437,  1  Sid.  133.  Skinner,  423.  1  East, 
95.  10  Johns.  Rep.  185.  9  Vesey,  190.  9  East,  69. 
5  Veseyy  862.  Bac.  Abr.  Frauds,  (C.)  Jferoland  on 
Contracts,  404.  Roberts  on  Fraud.  Con.  195.  Prec.  in 
Ch.  275.) 

Hdrison  and  Harris,  contra,  contended,  that  there  was 
no  delivery  of  the  deed,  and  that  it  having  been  retained  by 
fbe  father  in  his  possession,  it  was  inoperative.  (1  Ps 
Wms.  577.) 

The  deed,  in  this  case,  was  purely  voluntary  ;  it  is 
proved  that  the  one  dollar,  mentioned  as  the  consideration, 
was  never  paid.  Then,  Verplank,  being  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  without  notice,  the  prior 
voluntary  deed  is  void  as  against  him.  Verplank,  in  his 
answer,  denies  that  he  had  notice,  and  no  notice,  in  fact,  has 
been  proved.  A  mere  rumour,  or  report,  of  the  kind  sta- 
ted, is  not  sufficient  to  chaise  a  party  with  notice.  The 
grantor  had  been  in  continued  possession  since  the  date  of 
the  deed,  for  four  years,  and  Verplank  had  a  right  to  con- 
sider him  as  the  owner.     The  case  of  Ottley  v.  Mannint;. 

Vol.  I.  2  I. 
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1814.  (9  Easij  69.,)  is  conclusive  on  the  point,  and  there  are.  na- 
meroQs  cases  to  the  same  effect,  which  prove,  incontestably, 
that  it  is  the  established  rule  in  England^  that  a  voluntary 
.  conveyance,  under  the  statute  of  the  27  Eliz.,  is  fraudulent 
against  a  subsequent  purchaser  for  a  valuable  consideration. 
{TothilPs  Rep.  257,  258.  1  Ch.  Rtp.  78.  2  Vttty,  10.' 
WoodU^s  case,  died  Cro.  Jac;  158.  2  Bl.  Rep.  1019. 
Omp.  279.  2  Bro.  148.  4  Bos.  4r  Prdl.  332.  2  Tauni. 
Rep.  82.  4  Cruise,  Deed,  tit.  32.  ch.  22.  s.  29 — 32. 
SugdenU  Law  of  Vend.  2d  ed.  432.) 

The  cases  cited  to  the  contrary  are  chiefly  loose  dicta, 
and  the  opinion  of  Lord  Mansfield,  in  Chapman  v.  Emery, 
(CoiDp.  279.,)  was  prior  to  his  dictum  in  Cadogan  v.  Ken^ 
nat,  and  in  Doe  v.  Rautledge. 

Lord  ElUfAorough,  in  Otletf  v.  jlfanntng,  does  not  deny 
that  this  is  the  construction  of  the  statute,  but  is  inclined  to 
think  that  the  statute  itself  ought  to  have  been  different. 

The  marriage,  in  this  case,  did  not  render  the  considera- 
tion, of  the  prior  conveyance,  valuable*  Being  against  the 
consent  of  the  grantor,  it  could  be  no  inducement  to  him  in 
making  the  settlement.  The  marriage  could  be  no  benefit, 
or  comfort,  to  him,  when  against  his  will.  Such  ajnarriage 
cannot  change  the  original  character  of  the  conveyance. 

Again,  it  is  not  proved  that  Sterry  knew  of  the  convey- 
ance before  the  marriage  ;  if  he  did,  he  must  be  presumed, 
also,  to  have  known  of  the  conditions  annexed  to  the  deed  -, 
and,  then,  he  married  subject  to  the  effects  and  consequences 
of  those  conditions. 

The  Chancellor.  The  same  questions  arise  in  this  case 
^Anit,  p.  240.  as  in  that  of  Sowoerhye  and  wife  v.  J.  Arden  and  others,* 
on  the  delivery  of  the  deed.  The  two  deeds  were  drawn 
and  executed  together,  and  their  history  is,  in  all  respects, 
the  same.  The  proof,  then,  in  each  cause,  is  the  s^me,  to 
every  essential  purpose ;  and  though  Bleecker,  one  of  the 
subscribing  witnesses  to  each  deed,  was  not  examined  in  this 
last  case,  yet  his  testimony,  and  that  of  the  other  witnesses 
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iti  the  other  cause,  applies  equally  to  the  execution  and  dig-  1814. 
pQ«al  of  deeds,  and  it  was  averred  upon  the  argument,  tiiat 
the  depositions  in  each  cause  were,  bj  consent,  to  be 
read  in  the  other.  Whether  this  be  so,  or  not,  does  not  ap-  ^ 
pear  to  be  in  any  way  material ;  for,  I  considerthe  proof  taken 
in  this  cause  to  be  the  same,  in  effect,  as  that  in  the  other, 
and  quite  sufficient  to  establish  the  delivery  of  the  deed,  in 
1805.  We  have,  in  this  case,  the  additional  deposition  of 
R.  L  Livingston^  who  states,  that  he  saw  the  deed  in  pos- 
session of  Louisa,  the  grantee.  The  opinion  which  I  have 
already  given  in  the  other  case,  would  then  apply  to,  and  go- 
vern this,  was  it  not  for  a  new  matter  of  defence  set  up  by 
Verplankj  who  claims  to  be  a  subsequent  bona  fide  pur- 
chaser. This  necessarily  leads  me  to  the  consideration  of 
two  very  important  points  arising  out  of  this  case : 

1.  Whether  the  voluntary  conveyance  to  the  daughter 
was  fraudulent  and  void,under  the  3d  section  of  the  act  of  the 
26th  of  February^  1787,  [s.  lO.c.  44.,  and  which  is  the  same^ 
precisely,  as  the  statute  of  27th  Eliz.  c.  4.,]  as  against  a  sub- 
sequent purchaser  for  valuable  consideration ;  and,  if  so,  then^ 

2.  Whether  the  intervening  marriage  of  the  plaintiffs,  be- 
tween the  settlement  and  the  purchase,  did  not  restore  the 
first  deed,  and  give  it  valqe  and  validity. 

1.  I  shall  consider  Verplank  as  a  purchaser  for  a  valua- 
ble consideration.  He  gave  16,000  dollars  in  cash,  and, 
though  it  may  have  been  a  very  cheap  purchase,  tiiere  wa£ 
not  such  inadequacy  of  price  as  to  justify  an  inference  of 
fraud.  I  shall,  also,  consider  him  as  a  purchaser  without 
actual  notice  of  the  settlement  upon  the  plaintiff.  He  de- 
clares in  his  answer,  that  he  had  no  knowledge  or  notice  of 
Ae  conveyance  of  1 805,  when  he  purchased,  and  there  is  not 
proof  to  contradict  this  answer.  But  1  hold  him  chargeable 
with  constructive  notice,  or  notice  in  law,  because  he  had 
information  sufficient  to  put  him  upon  inquiry.  He  admits 
that,  before  the  execution  of  the  deed,  he  had  heard  that  the 
grantor  had  made  some  provision  for  his  daughters  out  of 
property  inGreenwick'Streel ;  and  there  is  no  evidence  in  the 
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1814.  case,  that  the  grantor  owned  any  other  propertyin  thatttreet^ 
except  the  lots  included  in  the  settlement.  Here,  then, 
is  the  case  of  a  fair  voluntary  conveyance,  made  by  s 
,  father  to  his  daughter,  he  not  appearing  to  be  indebted  at 
the  time,  and  a  subsequent  sale  made  by  him,  with  intent  to 
defeat  that  settlement,  but  made  for  a  valuable  consideration} 
and  to  a  purchaser  chargeable  only  with  notice  in  law.  The 
question  arising  on  this  first  point  is  definitively  settled,  is 
England,  by  determinations  of  a  recent  date  in  the  four 
great  courts  at  Westminster  ;  and  it  is  impossible  not  to  feel 
all  the  respect  which  is  justly  due  to  decisions  of  so  much 
weight  and  authority.  {Eve^ljfn  v.  Templar,  2  Bro.  148. 
Doe,  €x  dem.  Ottlejf  v.  Manning,  9  Blast,  59.  Doe  v.  JUar^ 
it/n,ABos.  fy  PulL  333.  Hill  v.  The  Bishoj^of  ExeUr, 
3  Taunt.  82.  Doe  v.  Hopkins,  in  the  Exche^.,  died  in 
9  East,  70.)  The  voluntary  deed  is  considered  fraudulent 
and  void  against  the  subsequent  deed,  and  it  is  held  to  be 
immaterial  whether  (he  purchaser  had,  or  had  not,  notice  of 
the  prior  deed  ;  and  it  was  an  old  settled  rule,  decided  in 
Gooch^s  case,  (5  Co.  60.,)  that  notice  to  a  purchaser,  of  a 
fraudulent  deed,  was  of  no  consequence,  as  it  was  still  void. 
It  has  been  suggested,  that  this  is  a  principle  settled  in 
England  since  our  revolution  ;  but  it  appears  to  me  that 
the  late  cases  have  declared  no  new  doctrine,  and  have  only 
followed  the  rule  as  they  found  it,  long  before  settled  by  ft 
series  of  judicial  decisions  of  too  much  authority  to  be  there 
shaken.  In  the  late  case  in  Easi^s  Rep,  Lord  Ellenborough^ 
in  delivering  the  opinion  of  the  K.  B«,  gav<  a  full  and  accu  ate 
view  of  most  of  the  cases  on  both  sides  of  the  question,  from 
the  time  of  the  statute  of  Elizabeth  ;  and  no  one  who  ex- 
amines that  opinion  attentively,  and,  especially,  if  he  al&o 
inspects  the  original  cases  referred  to,  can  well  hesitate  as  to 
the  correctness  of  the  conclusion  drawn  by  the  court,  that 
^'  the  weight,  number,  and  uniformity  of  the  authorities,  in 
favour  of  the  rule  as  there  decided,  do  very  much  prepon* 
derate." 
It  cannot  be  expected  that  I  should  attempt  to  go  ovep, 
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in  detail,  the  numerous  ca&es  which  have  been  so  ably  ar-  1814« 
ranged  and  reviewed,  and  so  fairly  staled  in  the  opinion  re- 
ferred to.  1  shall  content  myself  with  merely  alluding  to 
thcni,  and  with  the  remark,  that  those  cited  in  favour  of  the  ^ 
position,  that  the  voluntary  deed  is  only,  prima  facia^  fraud- 
ulent as  against  the  subsequent  purchaser,  are,  generally, 
mere  dirta^  and  not  solemn  adjudications  upon  the  point* 
In  favour  of  the  voluntary  settlement,  are  Sir  Halph  Bd- 
vy^8  case^  1    Vent.  193.     Jenkins  v.  Kemesluy  Hard*  398. 

1  Lev*  150.  Lavender  V.  Blackstone^  2  Lev.  146.  Garth 
T.  Jtfou,  1  Keb.  486.  Jlnon.  Sty.  446.  Gtlberfis  Lam 
of  Ev.  201.  Siatidon  v.  Charlmood,  MSS,  cited  9  East, 
64.  Lord  Mansfield^  in  Cadogan  v.  Kennett,  Cowp.  434*9 
and  in  Doe  v.  Rouiledge^  Cowp.  708.  710. 

lu  favour  of  the  subsequent  purchaser,  are  Woodie^s 
case,  cUed  in  Colvtlle  v.  Parker^  Cro.  Jac.  1 58.  Prodgers 
▼.  Langham^  1  Sid,  133*  fVkite  v.  Hussey^  Prec*  in 
Ch.  14*  Tonkins  v.  Ennis^  I  Eq.  Cas.  Ahr.  334«  pL  6. 
WkUt  V.  Sansom,   3  Atk.  412.     Tovjnsend  v.   Windham^ 

2  Ves.  10.  Roe  v.  Mitlon^  2  »^i7**  356.  Goodright  v. 
Moses,  2  £/•  Aep*  1019*  Chapman  v.  Emery,  Qmp. 
278*  Lord  Kenyan,  in  .ATunn  v.  Wihmore,  8  Term,  538* 
There  are,  however,  some  cases  which  are  not  mentioned 
ID  the  opinion  delivered  by  Lord  Ellenborough,  and  which, 
as  it  seems  to  me,  give  additional  weight  to  the  opinion 
which  has  been  adopted.  Thus,  in  Walker  v.  Burrows, 
(I  Atk,  93.,)  Lord  Hardwicke  observes,  ^'  It  has  been 
said,  all  voluutar)  settlements  are  void  against  creditors, 
equally  the  same  as  they  are  against  subsequent  purchasers, 
under  the  statute  of  27  Eliz.  ch.  4.,  but  this  will  not  bold ;'' 
and  be  afterwards  adds,  *'  But,  upon  the  statute  of  the  27 
Eiizm,  which  relates  to  pui'chasers,  there,  indeed,  a  settle<* 
ment  is  clearly  void,  if  voluntary,  that  is,  not  for  a  valuable 
consideration,  and  the  subsequent  purchasers  shall  prevail  to 
set  aside  such  settlement.^'  Again,  in  Upton  v*  Bmsstt, 
which  was  shortly  after  the  statute,  (Cro,  Eliz,  445.,)  there 
was  an  evident  admission  and  understanding  of  all  the  judges, 


970  CASES  IN  CHANCERY. 

1€]4»      that  a  volantary  conveyance  was  void,  under  the  37  Elig.^ 
against  a  subsequent  bona  fide  purchaser  for  valuable  con- 


S^av 


AWIiv. 


Y.  sideration.  The  case  of  Taylor  v.  S/i/e,  is  citeS  by  Sug' 
^.  den,  p.  483.,  as  being  decided  in  chancery,  in  1 763,  and  in 
which  Lord  Jforthington  held  it  to  be  clear,  that  a  subse- 
quent purchaser  for  valuable  consideration,  though  with 
notice,  should  set  aside  a  voluntary  settlement ;  and  Mr.  J. 
BeUhurst  said,  he  knew  that  Lord  Hardwtcke  had  determin- 
ed so  in  twenty  instances.  In  Douglass  v.  Waad^  (1  Ch. 
Cos.  99.,)  the  court  of  chancery  set  aside  a  voluntary  con- 
veyance as  fraudulent  against  a  subsequent  purchaser,  and 
though  the  court  are  reported  to  have  said,  ^^  that  ail  volun- 
tary conveyances  are,  prima  facie^  to  be  looked  upon  as 
fraudulent  against  purchasers,  unless  the  contrary  be  made 
to  appear,^'  yet  the  decree  was  conformable  to  the  principle 
contended  for  by  the  purchaser,  for  it  set  aside  the  volunta- 
rj  conveyance  as  fraudulent,  though  nothing  appeared  but 
the  want  of  valuable  consideration  to  make  it  so.  It  is,  also, 
worthy  of  notice,  that,  in  the  original  text  of  the  treatise  of 
equity,  published  in  1737,  and  of  which  Fonblanque  is  the 
editor,  (1  Jbn6.268.,)  the  same  doctrine  is  explicitly  laid 
down.  In  short,  the  principle  set  up  in  favour  of  the  pur- 
chaser, has  been  so  long  and  so  well  established,  by  a  series 
of  anthorita  ive  decisions,  supported  by  the  mo^t  eminent 
judges,  that  1  feel  bound  by  them,  whatever  doubts  I  might 
have  had  upon  this  construction  of  the  statute,  ifl  had  been 
at  liberty  to  follow  my  own  reflections.  When  a  principle 
has  taken  such  deep  root,  and  received  such  uniform  sup- 
port, it  belongs  to  the  leg;islature,  and  not  to  the  courts  of 
justice,  to  suppress  or  destroy  it. 

It  has  been  observed,  that  the  present  defendant  was  not 
a  purchaser  with  actual  notice  o(  the  deed  of  settlement. 
He  does  not,  therefore,  come  within  the  exception  for  which 
some  have  contended.  Doubts  have  been  frequently  ex- 
pressed, whether  the  better  construction  of  the  statute 
would  not  have  been  to  support  the  voluntary  conveyance 
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against  purchasers  for  a  Taluable  consideration,  with  fu>t%c€}  1814* 
(and  to  that  opinion  I  strongly  incline  ;)  yet  it  is  pretty  evi- 
dent, that  the  allusion  here  was  only  to  the  case  of  acttud 
notice^  where  the  purchaser  was  intentionally  and  premedi-  ^ 
tatingly  defeating  the  fair  claims  and  expectations  of  the 
prior  grantee.  (9  East^  71.  4  Bos.  Sf  Pull,  335. 
1  Fonb.  269.  n.  g.)  Equity  does  make  a  distinction  be- 
tween purchasers  with  and  without  notice  of  the  prior  Tolnii- 
tary  settlement  made  without  fraud ;  but  it  is  only  when  the 
former  comes  for  the  aid  of  the  court  to  compel  a  specific 
performance,  and  it  then  refuses  its  aid,  and  leaves  him  to 
his  remedy  at  law.  {Bennet  v.  Miugrovt^  2  Vts.  52.  Oa- 
ky  V.  Let^  1  Atk.  625.) 

2.  The  next  point  is,  whether  the  marriage  of  the  plain- 
tiffs, before  the  purchase,  did  not  give  a  new  character  to' 
the  first  deed,  so  as  to  entitle  it  to  preference. 

It  is  admitted,  that  the  deed  to  Ferplank  was  made  and 
executed  after  the  marriage,  and  in  consequence  of  it,  and 
the  testimony  in  the  case  is  decisive,  (I  refer  to  the  dqposi* 
tions  of  Mrs.  Servant  and  Colonel  Hawkins j)  that  the  plain- 
tiff, Robert  Sterry^  married  with  previous  knowledge  of  this 
deed  of  settlement  on  his  wife.  Under  these  circumstances, 
I  consider  the  law  to  be,  that  the  first  deed  became  good  and 
valuable,  and  ought  to  prevail.  The  marriage  was  a  valua- 
ble consideration,  which  fixed  the  interest  in  the  grantee 
against  all  the  world  ;  she  is  regarded,  from  that  time,  as  a 
purchaser,  and  as  much  so  as  if  she  had  then  paid  an  adequate 
pecuniary  consideration.  It  has  been  a  principle  of  long 
standing,  and  uniformly  recognised,  that  a  deed,  voluntary  or 
firaudulent  in  its  creation,  and  voidable  by  a  purchaser,  may 
become  good  by  matter  ex  post  facto.  (1  Sid.  133*  1  East^ 
95.)  It  is  the  constant  language  of  the  books,  and  of 
the  courts,  that  a  voluntary  deed  is  made  good  by  a  subse- 
quent marriage,  and  a  marriage  has  always  been  held  to  be 
the  highest  consideration  in  law.  {Co.  Litt.  9.  b.)  The 
cases  do  not  require  that  the  settlement  should  have  been 
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made  with  a  view  to  any  particular  marriage ;  it  is  suffi- 
cient that  the  settlement  was  afterwards  known  to  tiiird  pet* 
soost  and  was  one  probable  inducement  to  the  subsequent 
marriage.  Indeed,  in  Brown  v.  Carter^  (6  Fe#.  877.  SSd, 
889*,)  LordjilvanUy  did  not  think  it  very  material  to  prove 
that  the  marriage  was  even  made  with  notice  of  the  volun- 
tary settlement,  as  the  knowledge  of  the  circumstances  ef 
the  paKy,  and  the  inducement,  were  to  be  presumed.  The 
principle  is,  as  it  is  there  stated,  that  it  would  be  a  fraud  on 
the  husband,  if  the  probable  inducement  was  to  be  after- 
wards withdraw  n,  and  that  it  would  be  gross  injustice  to  take 
away  the  benefit  of  the  settlement  from  the  married  parties, 
and  their  issue.  The  case  of  Prodgers  v«  Langham^  (1 
SitU  133.,)  is  a  leading  one  on  this  point,  and  it  bafi  always 
been  mentioned  as  good  law.  That  was  a  case  of  a  volunta- 
ry conveyance,  in  trust,  for  an  only  daughter  for  twenty- 
one  years,  to  the  intent  that  the  profits,  before  marriage, 
should  be  applied  to  her  maintenance,  and,  if  she  married 
with  the  Other's  consent,  then  in  trust  for  her  during  the  re- 
sidue of  the  term.  The  court  held,  that  the  conveyance  to 
the  daughter  was  a  voluntary  conveyance,  and  would  have 
been  void  as  against  the  defendant,  a  subsequent  purchaser 
for  valuable  consideration,  if  the  marriage  had  not  intervened, 
yet  when  that  took  eflect,  it  ceased  to  be  voluntary,  and  be- 
came supported  by  a  valuable  consideration,  which  Was  unim- 
peachable, inasmuch  as  the  marriage  was  an  advancement  to 
the  daughter,  and  the  husband  was  induced  (though  that  fact 
does  not  appear  in  the  case)  by  the  prospect  of  this  provi- 
sion. The  case  of  Kirk  v.  Clark^  {Prec.  %n  Ck.  275. 
2  Eq»  Cas.  Abr,  45.  pi.  13.,)  is  equally  in  point;  it  was 
there  held,  by  Lord  Ch.  Cowper^  that  a  voluntary  settle- 
ment on  a  son,  before  any  treaty  of  marriage,  or  the  coft- 
templation  of  any,  became  valuable  upon  his  marriaget  which 
was  made  with  notice  of  it,  the  settlement  being  regard-p 
ed  as  a  principal  inducement.  A  similar  decision  was  made 
in  the  case  of  the  East-India  Company  v.  CkkvelL,  {Prec> 
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in  Ch.  380,  381 .,)  and  the  proof  here,  brings  this  case  pre- 
cisely within  the  reach  of  those  I  have  cited  ;  for  here  was 
not  only  actual  notice  of  the  settlement,  but  inducement  to 
marry  in  consequence  of  it. 

The  conclusion  from  these  cases,  and  from  the  principles 
which  they  lay  down,  appears  to  me  to  be,  that  the  marriage 
of  the  daughter,  in  this  case,  changed  the  character  of  the 
preyious  settlement,  and  placed  her  in  the  light  of  a  pur- 
chaser for  a  valuable  consideration,  and  gave  her  preference 
to  any  subsequent  purchaser.  I  shall,  therefore,  set  aside 
the  deed  to  Ferplank,  and  make  the  same  decree  as  in  the 
former  case«(a) 

N.  B.  This  decree  was  unanimously  affirmed,  on  appeal 
to  the  court  of  errors,  March  28th,  1815.  [See  12  Johns. 
Rep.  536.] 
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Parkrvebt 

V. 

VAir  Coht- 

LANDT. 


(a)  Vide  Alherly  on  Marriage  and  Family  SetlUmenis,  p.  178—198- 
who  has  examined,  at  large,  the  question,  whether  a  voluntary  settlement  is 
fraudulent  and  roid,  under  the  27  iC/tt.,  against  a  subsequent  purchaser, 
merely  from  its  being  voluntary.  He  has  talien  a  Tiew  of  the  subject  some- 
what new,  and  he  concludes  that,  according  to  the  true  construction  of  the 
statute,  a  voluntary  settlement,  as  such,  is  void  against  a  subsequent  pur- 
chaser for  a  valuable  consideration,  without  notice,  but  not  against  a  pur* 
chaser  with  notice.    In  the  latter  case,  he  holds  the  settlement  to  be  valid. 


»«f« 


Parkhurst  and  others  against  Van  Cortlandt. 


October  3d, 


A  memorandum^  in  writing,  of  the  sale  of  lands,  to  be  valid  within  the  statute 
of  frauds,  must  not  only  be  signed  by  the  party  to  be  charged,  but  must  con- 
tain the  essential  terms  of  the  contract,  expressed  with  such  clearness  and 
certainty,  that  they  may  be  understood  from  the  writing  itself,  or  some  other 
paper  to  which  it  refers,  without  the  necessity  of  resorting  to  parol  proof. 

Wbeie  an  agreement  is  reduced  to  writing,  nil  previous  negotiations,  resting 
ioparolf  aie  extinguished  by  the  written  contract,  and  cannot  be  resorter^ 
tOy  to  help  out  or  explain  its  meaning. 


Vot.  I. 


2  M 


Vam  Cort- 
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A  contract  cannot re$t  partly  in  writing,  and  partly  in  parol;  tod  wbeie  a 
part  performance  is  set  up  to  talie  a  case  out  of  the  statute,  tht  party  is  not 
allowed  to  resort  to  parol  evidence  in  aid  of  the  written  agreement. 

A  part  performance  will  nottalie  a  parol  agreement  out  of  the  statute,  anleai 
ZaiijOtV  '  ^^®  terms  of  the  agreement  distinctly  appear,  or  are  mada  out  to  the  saUi* 
faction  of  the  court. 

But  where  possession  has  been  taltrn  of  land,  and  improvements  made,  under 
ruch  imperfect  agreement,  though  the  court  will  not  grant  relief,  on  the 
grouad  of  part  performance,  yet  the  bill  will  be  retained  for  the  purpOM 
of  affording  the  party  a  reasonable  eamptmatUm  for  benefiaal  and  iattlog 
improvements. 

THIS  cause  came  on  upon  a  petition  for  a  rehearing. 

The  bill  stated,  that  the  plaintiffs,  on  the  7th  of  April, 
]  797,  applied  to  the  defendant,  as  proprietor  of  lands  in 
the  Oriskany  patent,  who  agreed  to  sell,  or  lease  to  them,  lot 
No.  4,  in  the  second  allotment  of  the  patent,  containing  740 
acres ;  but  he  being  then  a  tenant  in  common  with  the  heirs 
of  Mr.  Clark^  and  no  partition  made,  gave  to  the  plaintifls 
the  following  memorandum,  in  writing  :  ^^  Messrs.  John 
Parkhurst,  Frederick  Parkhurst,  and  Abel  Parkhunt,  hare 
applied  to  me  for  leave  to  possess  my  lot,  No.  4,  in  the  second 
allotment  of  the  Oriskany  patent,  which  contains,  bj  the 
late  James  Cockburn^s  survej,  740  acres ;  I  have  accord* 
ingly  given  them  leave,  and  promised  them,  as  soon  as  I 
can  obtain  a  release  from  Mr.  ClarK^s  heirs  for  said  lot,  to 
give  them  the  preference,  either  to  purchase,  or  take  a  lease 
for  said  lot.    April  7th,  1 797." 

That,  subsequently  to  this  agreement,  for  the  further  satis- 
faction of  the  plaintiffs,  and  to  encourage  them  to  make  im- 
provements on  the  land,  the  defendant  further  agreed,  ^^  that 
incase  of  a  sale  of  the  land,  under  the  said  agreement,  the 
price  should  be  the  actual  value,  at  the  time  of  the  contract, 
with  interest  up  to  the  time  of  the  conveyance,  or  the  value, 
at  the  time  of  conveyance,  computed  as  wild  and  unimproved 
land,  at  the  election  of  the  plaintiffs,  the  sale  to  be  on  as  li- 
beral credit  as  the  plaintiffs  could  ask,  on  payment  of  interest 
annually  :  and  in  case  of  a  lease  of  the  premises,  the  same 
should  be  durable,  or.  in  other  words,  a  lease  in  fee,  at  the 
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usual  and  tustomary  rents  of  the  country."     That,  on      1814. 
making  such  contract,  the  plaintiffs  entered  on  the  premises,  ^JJJ^^^JJ]^ 
and  coDuneiiced  improTement  thereof,  and  had  cleared  and  v. 

brought  under  cultivation  about  tOO  acres,  with  an  orchard,  lahdt. 
two  dwelling  houses,  barn,  and  other  buildings,  which  had 
cost  about  800  dollars.  That  a  partition  having  been  made 
of  the  said  lands^  between  the  defendant  and  the  heirs  of 
Clark^  the  plaintiffs  applied  to  the  defendant  to  perform  his 
agreement,  either  by  selling  or  leasing  the  premises  to  them, 
lliat  the  defendant  suggested  some  new  difficulty  among  the 
claimants  to  the  land,  which  would  suspend  the  execution 
of  the  agreement,  which,  however,  he  promised  to  perform 
as  soon  as  he  was  enabled  to  do,  and  proposed  to  the  occcu- 
pants  to  take  short  leases,  assuring  them  that,  at  the  expira- 
tioa  thereof,  he  would  perform  his  contract,  by  giving  a  deed 
or  lease;  and  G.  fF.  F.  Parkhurst^  one  of  the  plaintiffs,  ac- 
cordingly received  from  the  attorney  of  the  defendant,  a 
lease  of  the  premises  (except  about  90  acres,  before  leased 
to  John  Colter)  for  three  years,  at  the  annual  rent  of  80 
dollars :  that  he  was  furtiier  induced  to  accept  the  lease,  by 
a  letter  finom  the  defendant  to  his  attorney,  shown  to  the 
plaintiff,  stating  that  the  defendant  was  unable  to  make  a 
permanent  disposition  of  the  lands,  as  the  partition  was  not 
then  Complete ;  bntthat  he  expected  that  difficulty  would  soon 
be  removed,  when  he  should  determine  either  to  sell  or  give 
a  permanent  lease.  That  since  giving  the  said  lease,  the  de- 
fendant had  recognised  the  original  contract,  and  renewed 
his  promise  to  fufil  it. 

The  plaintiffs  remained  in  possession  of  the  premises 
until  the  14th  of  December^  1807,  about  20  months  after  the 
expiration  of  the  lease,  when  a  demand  was  made  of  a  sur- 
render of  the  possession,  under  the  penalty  of  paying  doubJe 
rent;  and  the  defendant  had  since  brought  an  action  of 
ejectment  to  recover  possession  of  the  premises. 

The  bill  prayed  for  a  sptcific  execution  of  the  contract) 
and  an  injunction  to  stay  the  suit  at  law. 
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1814.  The  answer  of  the  defendant  stated,  that  the  plaintiA 

^^"^^^^  took  possession  of  lot  No.  4,  in  question,  in  or  before  the  year 

T.         1 796,  without  the  knowledge  or  consent  of  the  defendant,  or 

tlnBT.      ainy  of  the  proprietors;  that,  in  Jlprilj  1797,  the  plaintifi 

■ applied  to  him  for  permission  to  remain  on  the  lot,  and  desired 

to  know  whether  he  was  willing  to  sell  or  lease  the  lot,  andoD 
what  terms ;  and  the  defendant  informed  the  plaintiffi,  that, 
being  only  a  tenant  in  common  of  the  lot,  he  could  not  sell 
or  lease  it;  but  believing  it  for  the  benefit  of  the  owners, 
that  some  person  should  be  in  possession  to  prevent  waste, 
he  told  the  plaintiffs  they  might  continue  in  possession  until 
a  partition  should  be  made,  when,  if  he  should  be  inclined  to 
sell  or  lease,  he  would  give  a  preference  to  the  plaintifis ; 
and,  at  their  request,  he  gave  to  the  plaintiffs  the  written 
memorandum  set  forth  in  their  bill ;  that  when  he  promised 
the  plaintiffs  to  sell  or  lease  to  them  in  preference,  it  was  not 
understood  by  him,  nor,  he  believed,  by  the  plaintiffs,  to  be 
a  lease  in  fee,  or  for  any  determined  period.  The  defend- 
ant  denied  making  the  subsequent  parol  agreement,  set  forth 
by  the  plaintiffs,  or.  any  agreenmpt  whatever  about  the  sale 
or  lease  of  the  premises,  except  what  was  contained  io  the 
written  memorandum ;  that  since  the  memorandum  was  de- 
livered to  the  plaintiffs,  he  had  never  seen  or  written  to  them, 
or  either  of  them,  or  written  any  letter  relative  to  the  subject^ 
which  he  intended  the  plaintifis,  or  either  of  them,  should 
see.  ^ 

That  the  plaintiffs,  as  appeared  from  a  letter  from  lihem  to 
the  defendant,  dated  August  2,  1796,  had  entered  o^  the 
land,  and  begun  to  make  improvements,  before  the  memor 
dum  was  delivered  to  them  ;  and  that  he  believed  they  we) 
fully  compensated  for  all  their  improvements,  by  the  possesV 
sion  of  the  land,  and  the  issues  and  profits,  during  the 
period  they  had  occupied  it.  'I  hat  since  the  memorandum 
was  given,  no  application  had  ever  been  made  to  him  by  the 
plaintifis  to  execute  any  agreement,  nor  had  he  ever  recog- 
nised, or  promised  to  execute,  the  agreement,  as  set  forth  in 
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the  bill.    That  a  partition  was  madct  bat  owing  to  the  sick-       1814. 
neaa  of  other  parties,  and  other  causes,  the  partition  was  not  ^^V^h/ 
perfect,  when,  on  the  27th  of  February ,  1 803,  the  defend-  ▼. 

ant  wrote  the  letter  to  his  attorneyat  fVhUestamn^  in  whith  be  ^audt.  ^ 
mentions  his  expectation  of  getting  a  release  from  Clark,  and  ' 
that  he  ^^  shall  then  determine  either  to  sell  or  give  perma- 
nent leases  ;"  and  he  instructs  his  attorney  ^'  to  ioform  the 
occupiers  of  the  land,  that  it  was  the  defendant's  desire  that 
they  should  take  a  lease  for  three  years,  under  a  moderate 
rent,  and  pay  in  the  taxes,  and  covenant  to  surrender  the 
same  to  the  defendant  at  the  expiration  of  the  said  term  ;'' 
and  that  he  enclosed  a  description  of  the  lots,  '^  and  a  list  of 
tliiose  applicants  to  whom  he  gave  permission  to  go  on,  many 
years  ago,  to  hold  the  same  during  his  pleasure,  without  any 
further  consideration  than  to  prevent  waste,"  &c. 

The  answer  further  stated,  that  the  defendant  did  not  write 
the  letter  with  the  intention  that  it  should  be  shown  to  the 
plaintiffs.  That  all  the  occupants,  except  the  plaintilBs,  and 
four  others,  combined  not  to  accept  leases,  unless  they  were 
paidfortheir  improvements,  orhadan  agreement  toseli  to  them 
at  a  reasonable  price.  The  lease  was  accepted  by  the  plaintiffs 
without  any  assurance  from,  or  authorized  by ,  the  defendant,  as 
to  any  agreement  or  contract,  other  than  that  stated  in  the  me- 
morandum ;  nor  had  the  defendant  acknowledged  any  other 
contract.  That  proceedings  were  instituted  to  remove  the 
plaintiffs  from  possession,  as  stated  in  the  bill,  but  no  appli- 
cation had  been  made  by  the  plaintiffs  to  the  defendant,  on 
the  subject.  That  of  the  740  acres  of  land  mentioned  in 
the  memorandum,  the  defendant  owned  291  acres  in  his  own 
right,  and  250  acres  as  executor,  and  no  more :  and  the  de- 
fendant pleaded  and  relied  on  the  statute  of  frauds,  by  which 
the  agreement  set  up  by  the  plaintiffs,  even  if  it  had  been 
admitted,  would  be  void. 

The  bill  was,  afterwards,  amended,  so  as  to  confine  the 
plaintiff^s  claim  to  relief,  to  the  lands  actually  owned  by  the 
defendant. 
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1814.  Q.W.F.  Parkkwrtt^  in  his  letter  to  the  defendant,  dated 

^^-•^•v^fc/  Aprils,  1806,  said,  that,  *«  In  regard  to  those  lands  he  had 

V.         in  possession  that  belong  to  the  defendant,  he  and  bis  brotheri 

va»     ort-  ^^j,jjj  ^jg[j  ^^  j^y^  jijg  whole  he  had  taken  a  lease  of.     If 

—  be  could  have  a  durable  lease,  he  should  be  wiHing  to  give 
a  large  rent ;  but  if  not  agreeable  to  the  defendant  to  lease, 
he  should  be  glad  to  have  the  preference  of  having  it  on  the 
best  terms  which  the  defendant  can  give.  That  he  and  his 
father  had  laid  out  a  good  deal  of  property  in  clearing  and 
building  on  the  defendant's  land,  and  his  parents  were  old, 
and  if  they  should  be  obliged  to  leave  it,  it  would  be  hard 
for  them ;  (nU  we  lie  at  your  mercy  to  do  with  us  as  you 
think  most  proper.  If  the  defendant  was  inclined  to  sell 
rather  than  lease,  he  would  be  glad  to  purchase,  and  make  the 
best  payments  he  could,''  &c. 

Benjamin  Lawrence^  a  witness  for  the  plaintifis,  stated, 
that,  on  the  8th  of  Juiy^  1 793,  the  defendant  gave  him  fli 
written  "  contract,"  to  occupy  and  improve  lot  No.  4,  which 
stated  that  he  was  to  hold  the  land  during  the  pleasure  of 
the  defendant,  and  was  to  have  the  preference,  either  to 
purchase  or  take  a  lease  when  the  defendant  was  l^lly 
entitled  to  sell  or  lease.  That,  in  October^  1 793,  the  witness 
assigned  this  contract  to  G.  W.  F.  Parkhurst^  for  the  bene- 
fit of  the  Parkhurst  family.  The  plaintiffs  entered  in  Aprils 
1794,  and,  in  Dec«mi«r  following,  the  witness  informed  the 
defendant  of  the  assignment  to  them,  and  the  defendant  said  he 
would  give  a  good  title  to  the  lot,  as  soon  as  he  could  obtain  a 
release  from  the  heirs  of  Clark^  either  by  a  durable  lefrse 
on  good  terms,  or  by  selling,  as  plaintiffs  chose ;  that  he  only 
wanted  his  interest  annually;  that  the  plaintiffs  might  go  on, 
and  occupy,  and  improve,  as  if  the  lot  was  their  own,  and  no 
advantage  should  be  taken  of  their  labour,  &c.  The  witness 
was  present  when  the  plaintiffs  gave  up  the  contract  which 
had  been  assigned  to  them,  and  took  the  memorandum  of  the 
7thofjf;>n7,  1797;  and  the  defendant  then  said  he  would 
sell  or  lease,  as  soon  as  he  obtained  a  release,  &c.     The  wit- 
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ness  did  not  think  that  the  rents  and  profits  would  more      1814. 
than  compensate  for  the  improvements.     Simeon  Parkkunt^  p^utMWHSi 
and   Richard    H.   Harrigon^   confirmed  the   statement  of        ▼• 
Lawrence;  several  otlier  witnesses  were  examined  as  to     lavbt. 
the  value  of  the  improvements,  and  of  annual  profits,  &c.      — — — — 

(roldj  for  the  plaintilSs. 

Harison  and  P.  ^*  Jay^  contra. 

The  Chancellor.  This  is  a  suit  for  a  specific  per- 
formance of  a  contract  to  sell  land. 

The  defendant,  in  his  answer,  denies  any  such  agreement  ** 
as  b  charged  in  the  bill,  and  likewise  insists  upon  the  statute 
of  frauds,  as  a  defence  against  anj  parol  agreement  which 
might  be  made  out. 

The  plaintiffs  rely  partly  upon  a  parol  agreement,  and 
partly  upon  an  agreement  in  writing,  whWh  is  admitted 
to  have  been  signed  by  the  defendant.  It  is  an  agree- 
ment, or  memorandum^  dated  the  7th  of  April,  1797, 
in  which  the  defendant  states,  that  the  plaintiffs  had  applied 
to  him  for  leave  to  possess  lot  No.  4.  in  the  second  allotment 
of  the  Oriskany  patent,  and  that  he  had,  accordingly,  given 
them  leave,  and  promised  them,  as  soon  as  he  could  obtain 
a  release  from  the  heirs  of  Clark^  of  their  interest  in  the 
lot,  he  would  give  the  plaintiffs  the  preference,  either  to  pur« 
chase  or  to  take  a  lease  for  the  lot. 

1.  The  first  question  that  properly  arises  in  this  case  is, 
whether  this  memorandimi  contains,  within  itself,  sufficient 
evidence  of  a  valid  agreement  to  take  the  case  out  of  the 
statute,  and  to  justify  a  decree  for  a  specific  performance. 

The  memorandum  appears  to  be  utterly  defective.  It 
ought  to  have  stated  the  terms  of  the  contract  with  reason- 
able certainty,  so  that  the  substance  of  it  could  be  made  to 
appear,  and  be  understood  from  the  writing  itself,  without 
having  recourse  to  parol  proof.     This  is  the  meaning  of  the 
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1814«      statute,  and  without  such  the  beneficial  ends  of  it  would  be 
^-^"^v'*^*^  entirely  defeated. 

V.  If  the  memorandum  is  to  be  understood  as  promising  to 

^laiSt!'^'  sell  or  lease  to  the  plaintiffs  at  their  election,  yet  the  terms 
— — — of  such  sale,  or  leasing,  are  omitted,  and  it  is  altogether  un- 
certain to  what  extent,  on  what  condition,  or  for  what  price, 
the  parties  meant  to  contract.  Unless  the  essential  terms  of 
the  bargain  and  sale  can  be  ascertained  from  the  writing  it- 
self, or  by  a  reference  contained  in  it,  to  something  else,  the 
writing  is  not  a  compliance  with  the  statute*  The  cases  to 
this  poin^  are  decisive.  In  Blagden  v.  Bradbtar^  (12  Vts. 
466.,)  there  was  a  bill  for  specific  performance  of  an  agree- 
ment for  the  purchase  of  land,  and  the  Master  of  the  Rolls 
observed,  that  an  auctioneer's  receipt  may  be  a  note  or  me- 
morandum within  the  act ;  but  then  the  receipt  must  con- 
tain, in  itself,  or,  by  reference  to  something  else,  must  show 
what  the  agreement  was  ;  that  one  material  particular  did 
not  appear  in  the  receipt,  viz.  the  price ;  and  the  defendant, 
by  insisting  on  the  statute,  had  thrown  it  on  the  plaintifis  to 
show  a  complete  written  agreement,  and  the  bill  was  dis- 
missed. The  omission  to  mention  the  price  in  a  letter,  ac- 
knowledging the  contract  to  sell,  was  held  by  Lord  Hard- 
mickey  in  Clerk  v.  Wrighty{\  Atk.  12.,)  to  be  a  fatal  omis- 
sion, rendering  the  written  evidence  of  the  contract  too  de- 
fective to  take  it  out  of  the  statute.  So,  in  Clinton  t.  Cook, 
(1  Schoales  ^Lefroy^  22.,)  the  bill  was  for  specific  perform- 
ance of  an  agreement  for  a  lease  for  three  lives,  and 
the  written  memorandum  of  the  defendant  omitted  to  men- 
tion the  terms,  or  any  term  or  time  of  duration  of  the  lease, 
though  it  was  made  in  consequence  of  an  advertisement  of 
the  defendant,  offering  to  lease  the  land  for  three  lives.^ 
Lord  Redesdale  held,  that  the  defendant  was  not  bound  to 
perform  the  contract,  there  being  no  evidence  in  writing  of 
the  terms  to  be  devised,  and  there  being  no  reference  in  the 
agreement  to  the  advertisement.  Again,  in  Seagood  v. 
Meale  ^  Leonard^  (Prec,  in  Ch.  560.,)  on  a  like  bill,  the 
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agreement  in  writing  did  not  specify  the  terms  of  the  pur*       IS14. 

chase.     It  did  not  mention  the  sum,  nor  the  way  of  disposal,  ^I^^J^^J^^JJji 

nor  to  whom ;  and  all  the  danger  of  perjury  would  have  been         v. 
,    .  .     ,  1    . .;,  ,     vah  cort- 

let  in,  to  ascertam  the  agreement ;  the  bill  was  consequently      lavdt. 

dismissed.     The  same  doctrine  is  contained  in  many  other  ' 

cases,  as  well  at  law  as  in  equity;  {Boydell  v.  Drum- 
mand,  11  East^  142.  Tawnet/  v.  Crowtker,  3  Bro.  318. 
Bailey^  Bogert  v.  Ogden^  3  Johns.  Rep.  419.  Symond- 
son  V.  Tweedy  Free,  in  Ch.  374.  Gilb.  Eq.  Cas»  35. 
Bromley  v.  Jefferiesj  2  Vem.  415.  Underwood  v,  Hiihcox, 
1  Ves.  279. ;)  and  I  am  warranted  in  considering  it  as  a  set- 
tled principle,  that,  if  the  court  cannot  ascertain,  with  reasons- 
able  certainty,  the  terms  of  the  agreement,  from  the  writing, 
or  from  some  other  paper  to  which  it  refers,  the  writing  does 
not  take  the  case  out  of  the  statute. 

It  appears  to  be  equally  well  settled,  that,  when  the 
agreement  is  thus  defective,  it  cannot  be  supplied  by  parol 
proof,  for  that  would  be  at  once  to  open  the  door  to  perjury, 
and  to  introduce  all  the  mischiefs  which  the  statute  of 
frauds  and  perjuries  was  intended  to  prevent.  The  obser- 
vations of  the  court,  in  the  cases  of  Clinan  v.  Cook,  and  of 
Boydell  v.  Drummondj  already  cited  or  referred  to,  and 
the  strong  opinion  of  Mr.  J.  Buller,  who  presided  for  the 
Lord  Chancellor,  in  firocKe  v.S/.Fau/,  (1  Fe^ey,  jun.  326.,) 
are  very  conclusive  upon  this  point,  as  far  as  authority  might 
be  wanting,  in  support  of  a  principle  so  very  clear  and  ex- 
pedient, and  which  appears  to  have  been  uniformly  admitted 
by  file  courts.  {Bmstead  v.  Colemati^  Buni*  65.  Lord 
a,  in^Atk.  3^8.) 

I  consider,  then,  that  the  agreement  o{  April,  1797,  is  too 
uncertain  and  too  defective,  as  to  the  essential  terms  of  the 
purchase,  to  authorize  a  decree  for  a  specific  peformance. 
The  court  cannot,  and  ought  not,  to  make  bargains  for  par- 
ties, or  to  determine,  in  Hie  case  of  a  purchase,  what  one 
party  ought  to  give  and  the  other  to  take ;  and,  in  the  case  of  - 
a  lease,  whether  it  ought  to  be  for  years,  or  for  life  orlives^ 
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1814.  or  in  fee,  and  the  amount  of  the  rent,  and  whether  payable  in 
money  or  in  produce,  and  in  what  periods.  All  this  I  must 
determine,  if  1  undertake  to  carry  this  agreement  into  effect. 
It  is  not  necessary,  here,  to  insist  on  another  material  defect 
in  the  agreement,  and  that  is,  the  want  of  mutuality  ;  for  if 
the  defendant  were  bound  to  sell  or  lease,  at  the  election  of 
the  plaintiffs,  the  plaintiffs  were  not  bound  to  elect  or  to 
take  either.  It  would  be  difficult  to  deduce  any  such  obli- 
gation from  the  memorandtan  ;  and  it  seems  to  be  very  gene- 
rally, and  very  properly,  laid  down  in  the  books,  that  a 
court  of  equity  will  never  decree  performance  where  the 
remedy  is  not  mutual,  or  one  party  only  is  bound  by  the 
agreement.  (Armiger  v.  Clarkcj  Bunb.  111.  TVougA/on 
V.  TVotigA/on,  1  Vts.  86.  Lawremon  v.  BvUler^  1  Schoale 
^  Lefrot/j  1 3.     Bromley  v.  Jefferiet^  2  Vtrn.  4 1 5.) 

The  plaintiffs  have  gone  into  parol  proof  of  negotiations 
and  conversations  prior  to,  and  at  the  time  of,  the  date  of  the 
agreement,  to  remove  the  ambiguity  on  the  face  of  it,  as  to 
the  meaning  of  the  preference  which  was  to  be  given,  and 
also  to  ascertain,  with  some  convenient  certainty,  the  sense 
of  the  parties  as  to  the  terms  of  the  purchase  or  lease. 
But  I  apprehend  the  rule  to  be  too  reasonable,  and  too  well 
settled,  to  be  now  disturbed,  that  when  an  agreement  is  re- 
duced to  writing,  all  previous  negotiations  are  resolved  into 
the  writing,  as  being  the  best  evidence  of  the  certainty  of  the 
agreement.  Every  thing  before  resting  in  parol,  becomes 
thereby  extinguished  or  discharged.  {Pasch.  22  Car.  I. 
K.  B,  cited  in  5  Viner^  515.  pi.  18.  Christmass  v.  Christ- 
mass,  Trin.  11  G.  I.  in  Ch.  cited  in  5  Finer,  517.  pL 
26.  Vandervoort  v.  Col.  Ins.  Com.  2  Caines,  1&5. 
Mumford  v.  MPherson,  1  Johns*  Rep.  414.)  It  has  been 
already  observed,  that  parol  proof  cannot  be  resorted  to,  to 
supply  what  may  be  uncertain  and  defective  in  the  writing. 
The  note  or  memorandum^  of  Aprils  1 797,  is  then  to  be  laid 
out  of  the  case,  as  being  no  compliance  with  the  statute,  and 
a^  forming,  of  itself,  no  ground  for  a  specific  performance. 
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2.  But  the  plaintiffs  set  up  part  performance  to  take  the      1814.' 
case  out  of  the  statute,  and  allege  that  this  part  performance 
consisted  in  delivery  of  possession,  and  in  the  beneficial  im- 
provements which  the  defendant  encouraged  the  plaintiffs  to 
make. 

In  the  first  place,  it  is  very  questionable  whether  the 
plaintiffs  are  to  be  permitted,  even  in  the  case  of  part  per- 
formance, to  resort  to  parol  proof,  in  explanation  of,  or  as  a 
substitute  for,  an  existing  writteif  agreement.  It  would  be 
against  the  principle  which  has  just  been  stated.  A  con- 
tract cannot  rest  partly  in  writing,  and  partly  in  parol.  The 
writing  is  the  highest  evidence  of  the  agreement,  and  does 
away  the  necessity  and  the  effect  of  parol  evidence.  To 
this  purpose  it  was  observed  by  Lord  Thurlow^  in  Imham 
y»  Child^  (1  Bro.  92.,)  that  the  rule  was  perfectly  clear^ 
that,  where  there  was  a  deed  in  writing,  it  will  admit  of  no 
contract  that  is  not  part  of  the  deed ;  and  that,  whether  it 
adds  to,  or  deducts  from  the  deed,  it  is  impossible  to  introduce 
it  on  parol  evidence.  The  point  appeared  to  Lord  Redeadal^ 
so  repugnant  to  general  principles,  that  he  declared,  in 
Clinan  v.  Cook,  that,  if  there  were  part  performance,  he 
should  have  had  great  difficulty  in  letting  in  parol  proof  in 
aid  of  a  written  agreement. 

But  if  the  parol  proof  is  to  be  let  in,  the  same  difficulty 
occurs  that  arose  upon  the  memorandum,  as  to  the  uncer- 
tainty of  the  essential  terms  of  the  contract.  There  is  no 
evidence  of  any  price  agreed  on  in  case  of  a  sale,  or  of 
any  certain  term,  or  rent,  if  a  lease  was  to  be  preferred.  And, 
if  the  court  cannot  execute  the  agreement  even  when  in  wri- 
ting, if  the  terms  of  it  be  uncertain,  the  same  reason  and  the 
same  authorities  apply,  when  the  agreement,  resting  on  parol 
evidence,  is  likewise  uncertain.  It  is  impossible  to  decree 
a  specific  performance  in  this  case,  whether  we  take  the  agree- 
ment from  the  writing,  or  from  the  parol  proof,  or  from  a 
combined  view  of  both,  without  determining  for  the  parties, 
if  the  plaintiffs  elect  to  buy,  the  price,  the  credit,  and  th^ 
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1814.      times  of  pajment;  and,  if  the  plaistifis  elect  to  lease,  the 
^^^J^^Jj;^  duration  of  the  lease,  the  amount  of  rent,  and  when,  wherCt 
V.         and  in  what,  payable.     This  would  be  going  further  than 
LAVDT.      any  of  the  cases  will  warrant.     It  would  be  taking  from  the 
/        parties  their  inherent  and  valuable  right  to  make  their  own 
baigains,  and  we  should  appear  to  have  forgotten  the  ex- 
press words  of  the  statute,  that  no  contract  or  taht  of  lands j 
or  any  interest  therein^  shall  be  valid,  unless  the  agreement j 
Of  some  note  or  memoraXdum  thereof,  he  in  writing,  and 
signed  by  the  parly  to  be  charged. 

The  general  language  of  the  books  is,  diat  part  perform- 
ance will  not  take  a  parol  agreement  out  of  the  statute,  unless 
the  terms  of  the  agreement  distinctly  appear,  or  are  made 
out  to  the  satisfaction  of  the  court.  {Amb.  586.  1  Vesm 
^1.  ftSehoale  <Sr  Lefroy  1.  &  459.  3  Atk.  503.  6  Ves. 
470^^1.,  and  the  cases  already  cited.)  I  had  occasion  lately 
to  consider  this  very  point  in  the  case  of  Philips  t.  Thomp^ 
*  Ante  p.  131.  S9n  mkioihers  ;*  and  it  is,  undoubtedly,  the  sound  doctrine, 
tbongb  there  may  be,  sometimes,  a  case  or  dictum  which 
seems  to  impair  it  The  ground  of  the  relief  in  chancery, 
it  the  fraud  in  permitting  a  parol  agreement  to  be  partly 
eiseeoted,  and  in  leading  on  a  party  to  expend  money  in  the 
melioration  of  the  estate,  and  then  to  withdraw  from  the 
perfiMiiumce  of  the  contract.  (1  Ves.  221.  1  Bro*  417. 
6  Fit.  27^)  The  courts  of  equity,  in  their  anxiety  to 
guard  the  party  from  the  effects  of  fraud,  have  been  led  to 
some  fluctuating  decisions  on  this  point  of  part  performance ; 
but  the  current  of  cases,  both  ancient  and  modern,  is  pretty 
sniform  and  consistent  with  the  principle  I  have  stated,  and 
the  tendency  of  the  latter  cases  is  to  prefer  giving  the  party 
aompensation  in  damages,  instead  of  a  specific  performance. 
Wherever  damages  will  answer  the  purpose  of  indemnity, 
this  alternative  is  to  be  preferred,  as  it  will  equally  satisfy 
justice,  and  will  be  in  coincidence  with  the  provisions,  and 
in  support  of  the  authority,  of  the  statute.  It  was  the  obser- 
vation of  the  Master  of  the  Rolls,  afterwards  Lord  Ahanley, 
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in  the  case  of  Froster  v.  Hale^  (3   Ves.  713.,)  that  "  the        1814. 
coart  bad  gone  rather  too  far  in  permitting  part  performance,  ^^^^^^^^ 
and  other  circumstances,  to  take  a  case  out  of  the  statute,         v. 
Part  performance  may  be  evidence  of  some  agreement,  but     lardt. 
of  what,  must  be  left  to  parol  proof.     The  court  ought  no^  . 

to  have  held  it  evidence  of  an  unknown  agreement,  bat  to 
have  had  the  money  laid  out,  repaid.  It  ought  to  have  been 
a  compensation.  It  was  very  right  to  say  the  statute  should 
not  be  an  engine  of  fraud ;  therefore,  compensati<Mi  would 
have  been  very  proper." 

Other  judges  have  felt  and  expressed  the  same  sense  of 
the  inconvenient  extent  to  which  this  doctrine  of  part  per- 
formance has  been  carried.  Under  pretence  of  part  exe- 
cution, as  Lord  Redesdale  observed,  in  Lindsay  v.  Lynch^ 
{^Sckoale  <Jr  Lefroy^  1.,)  if  possession  is  had  in  any  way  what- 
ever, means  are  frequently  found  to  oblige  a  court  of  equity 
to  break  through  the  statute  of  frauds  ;  and  he  said  it  was  a 
common  expression  at  the  Irish  bar,  that  it  had  become  a 
practice  to  improve  gentlemen  o^it  of  their  estates.  This 
same  distinguished  Chancellor  was  led  to  remark,  in  another 
case,  Harnett  v.  Yielding,  (3  Schoale  ^  Lefroy,  549.,)  that 
decrees  for  specific  performance  had  been  carried  to  an 
extent  which  tended  to  injustice.  The  original  foundation 
of  these  decrees  was,  that  damages  at  law  were  not  an  ade*> 
quate  compensation  ;  and,  if  damages  at  law  be  commensu- 
rate with  the  injury,  the  court  will  not  interfere.  This  was 
the  doctrine  as  early  as  1683,  soon  after  the  passing  of  the 
statute  of  frauds,  in  the  cases  of  Dean  v.  Izard,  and  Hollis 
r.  Edwards,  (1  Vem.  159.)  Those  were  bills  for  the  ex- 
ecution of  a  parol  agreement  for  a  lease,  and  in  confidence  of 
which,  the  plaintiflf  had  expended  large  sums  on  the  premises. 
The  statute  of  frauds  was  pleaded,  and  the  Lord  Keeper  said, 
that  the  plaintiff,  in  each  case,  had  a  clear  equity  to  be  re*> 
stored  to  the  money  expended  for  improvements,  and  he 
thought  the  bill  would  hold  so  far,  as  to  be  restored  to  the 
expenditures,  and  he  directed  an  issue  at  law,  to  ascertain 
the  damages. 
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1814.  The  uncertainty  of  the  terms  of  the  agreement  is,  then,  of 

^^^^■v^^^  itself,  an  insuperable  objection  to  the  specific  execution  sought 

T.  bj  the  bill ;  and  the  compensation  for  improvements,  which 

LAtforr^   can  be  awarded  under  the  authority  of  the  court,  affords  to  the 

— — •  party  an  adequate  and  a  more  suitable  relief.     Not  only  the- 

case  last  cited,  but  the  reasons  and  authorities  contained  in  the 

recent  decision,  in  Phillips  v.  Thompson  and  others^  show 

that  the  court  possesses  ample  jurisdiction  over  this  question 

of  compensation,  and  that,  though  other  relief  cannot  be 

granted,  the  bill  may  be  sustained  for  that  purpose. 

I  have  hitherto  considered  the  case  in  the  most  favoura- 
ble light  for  the  plaintiffs,  in  respect  to  the  evidence  of  a 
parol  agreement ;  but  there  are  written  documents  which 
tend  strongly  to  overturn  or  destroy  the  weight  of  the  parol 
proof,  as  to  the  existence  of  any  agreement  on  the  part  of 
the  defendant  to  sell,  or  permanently  lease,  the  premises. 
I  refer  to  the  lease  for  three  years,  which  the  plaintiffs  ac- 
cepted, as  late  as  the  Hi  Aprils  1803,  and  to  the  letter  of 
G.  W.  F,  Parkhurst^  the  principal  plaintiff,  of  the  date  of 
3d  April,  1 806,  in  which  he  offers  to  lease  or  purchase  the 
land,  on  such  terms  as  the  defendant  can  afford,  and  ad- 
mits the  right  to  sell  or  lease,  and  the  terms  of  either,  to  rest 
wholly  in  the  discretion  of  the  defendant.  It  is  difficult  to 
resist  the  impression  which  these  documents  are  calculated 
to  produce  ;  and  the  letter  of  the  27th  February ^  1803,  from 
the  defendant  to  Mr.  Platt^  as  mentiQped  in  the  pleadings, 
does  not  weaken  that  impression.  That  letter  had  no  par- 
ticular allusion  to  the  parties  in  question,  but  to  the  Oriskany 
l6ts  in  general :  and  it  is  evidence,  as  far  as  it  goes,  that  the 
defendant  intended  to  reserve  to  himself  the  right  to  deter- 
mine, whether  to  sell  or  lease,  and  upon  what  terms. 

The  most  that  can  be  said  in  favour  of  the  plaintiffs^  case 
is,  that  as  the  defendant,  by  his  m^moranJiim,  in  1797,  en- 
couraged the  plaintiffs  to  possess  and  improve  the  lot,  under 
some  vague  assurance  that  he  would,  eventually,  lease  or 
sell  to  them,  he  ought  not  now  to  avail  himself  of  the  bene- 
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fit  of  their  improvements,  without  making  them  compensa-       1814. 

The  uncultivated  state  of  most  part  of  the  land,  when  ,  >• 
the  defendant  first  gave  sanction  to  the  possession  of  the  laxdt. 
plaintiifs,  and  the  uncertainty,  at  least,  of  any  redress  at  law 
for  their  improvements,  are  additional  considerations  for  re- 
taining the  bill ;  and  in  this  view,  perfect  justice  can  be  done 
to  both  parties,  consistent  with  the  principles  of  equity  and 
law. 

I  shall  accordingly  correct  the  decree  heretofore  pro- 
nounced in  this  case,  and  shall  direct  a  reference  to  a  master, 
to  take  and  state  an  account  between  the  parties ;  and  that, 
in  taking  the  same,  he  charge  the  plaintiffs  with  the  rent,  if 
any,  in  arrear,and  with  what  shall  appear  to  be  a  reasonable 
rent  for  the  time  the  same  v^as  not  agreed  on  by  the  parties ; 
and  that  he  make  to  the  plaintiffs  a  reasonable  allowance  for 
beneficial  and  lasting  improvements  made  by  them  upon  the 
land ;  (a)  and  that  he  take  the  necessary  proofs  for  that  pur- 
pose, and  report  with  convenient  speed  ;  and  that  all  other 
questions  be,  in  the  mean  time,  reserved. 

^'  It  is  ordered,  that  the  former  order  made  in  this  cause, 
on  the  20th  of  December  last,  and  the  other  orders  and  de- 
cree made  in  the  cause,  subsequent  to  the  day  last  aforesaid, 
and  previous  to  the  order  for  rehearing,  be  set  aside.  And 
it  is  further  ordered,  that  it  be  referred  to  Walter  Kifigy 
Esq.,  one  of  the  masters  of  this  court,  residing  in  Oneida 
county,  to  take  and  state  an  account  between  the  parties ; 
and  that,  in  taking  the  same,  he  be  directed  to  chai^ge  the 
plaintiffs  with  the  rent,  if  any,  in  arrear,  and  for  such 
time  as  the  rent  was  not  agreed  on  by  the  parties,  that  he 
charge  the  plaintiffs  with  what  shall  appear  to  be  4  reasona- 
^ble  rent ;  and  that  he  be  directed  to  make  the  plaintiffs  a 
reasonable  allowance  for  beneficial  and  lasting  improvements 

(a)  See  a  •imilar  order,  2  Schoale  Sc  Lefrwj^  51^. 


1814. 


FaotT 
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made  by  them  upon  the  premises ;  and  diat,  in  taking  such 
account,  the  depositions  and  exhibits  in  the  cause  may  be 
used  by  the  parties ;  and  that  they  be  at  liberty  to  produce 
other  proof,  which  the  master,  in  that  case,  is  to  return  with 
his  report.  And  ail  further  questions  to  be  reserved,  until 
the  coming  in  of  the  report.'^ 


»*•« 


OetoUr^. 


Frost  and  others  against  Bekkmabt. 


Where  «  deed  was  deposited  by  the  grantor  with  W.,  ae  an  eterow^to  be  deli'> 
vered  to  tbe  graotee,  ou  bis  pfoducing  a  mortgage  executed  and  recerdad, 
and  a  certificate  of  the  cleik  of  no  encumbrances  on  record,  and  W.) on  re- 
ceiTing  the  mortgage  and  certificate  of  registry,  iic,  delivered  the  deed  to 
the  grantee,  and  the  grantor  received  the  mortgage,  &c.,  from  W.,  and 
uvated  it,  afterwards,  as  a  valid  mortgage ;  he  was  held  to  be  coacluded 
fiom  denying  the  delivery  of  tbe  deed,*  on  the  ground  that  tbe  wife  of  tbe 
mortgagor  had  notaclinoivledged  the  mortgngo,  and  that  the  mortgace  was 
erroneously  registered  for  less  than  the  true  sum. 

A  deed,  delivered  as  an  escrow,  takes  effect  only  from  the  time  of  the  per- 
formance of  the  condition,  and  tbe  actual  delivery  to  tbe  grantee ;  eicept 
in  cases  where  a  relation  back  to  the  first  delivery  is  necessary  to  give  ef- 
fect to  the  deed,  or  to  the  intermediate  conveyances  of  the  grantee ;  but  not 
as  between  third  persons. 

The  registry  of  a  mortgage,  given  to  secure  three  thousand  dollers,  but,  by  the 
mistake  of  the  cleili,  registered  for  three  hundred  dollars^  is  no/tee  to  sub- 
sequent bonafidt  purchasers,  to  tbe  extent  only  of  the  sum  expressed  in  tbe 
registry. 

But  iKtiud  notice  of  the  true  sum  contained  in  the  mortgage,  is  sufficient,  as 
to  all  purdmsera,  or  payments,  subsequent  to  the  time  of  euch  notice. 

A  party  claiming  relief  in  equity  as  a  botuijide  purchaser,  nuit,  poeitively 
and  precisely,  deny  all  notice,  though  it  is  not  charged. 

THE  bill  in  this  cause,  which  was  filed  in  ^pril,  1 808, 
stated,  that /Vo5f,  one  of  the  plaintiffs,  and  Martin  Goddard^ 
then  deceased,  in  August ,  1803,  agreed  to  purchase  of 
Henry  Corl^  jun-,  lot  No.  33,  in  the  town  of  MarcMuSj 
cmtainingGOO  acres  ;  that  on  the  19th  of  September,  1803. 
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Cort  conveyed -200  acres,  part  of  the  ]ot,  to  Frosty  for  1814. 
which  Frost  paid  him,  in  .^ugu8tJ  1 803,  300  dollars,  and,  on 
receiving  the  deed,  700  dollars  more ;  that  Corl,  in  Septtm* 
btTj  1805,  pursuant  to  the  agreement,  conveyed  half  of  the , 
residue  of  the  lot  to  Frosty  and  half  to  Martin  Goddard^  and 
the  deeds  were  duly  recorded  the  15th  of  September^  1807. 
On  receiving  the  last  mentioned  deeds,  Frost  and  Martin  God* 
<2arc{  gave  their  promissory  notes  to  Corl^  for  the  purchase 
money,  and  which  notes  Corl  assigned  to  others.  In  Sep* 
tember,  1807,  Frost  sold  the  200  acres  of  land,  first  con- 
veyed to  him,  to  Jesse  Kellogg^  one  of  the  plaintifis ;  and 
Martin  Goddard  sold  and  conveyed  his  interest  in  the  lot 
to  Eli  Goddard  and  Philo  Goddard^  two  of  the  plain- 
tiffs. That  the  plaintifis  discovered  on  the  records,  in  the 
office  of  the  clerk  of  the  county  of  Onondaga^  a  mortgage 
from  Corl  to  John  K.  B^ekman^  the  defendant,  dated  May 
6th,  1803,  registered  the  9th  of  September,  1805,  to  secure 
the  sum  of  300  dollars,  payable  on  the  6th  of  May^  1808, 
with  interest ;  on  discovery  of  which  mortgage.  Frost  ap- 
plied to  the  defendant,  and  ofiered  to  pay  the  sum  of  300 
dollars,  and  interest,  which  was  refused  ;  and  to  the  surprise 
of  Frosty  the  defendant  stated  the  mortgage  in  fact  to  be  to 
secure  the  sum  of  3,000  dollars,  which  sum  he  demanded, 
saying  there  was  a  mistake  in  the  registry  as  to  the  sum. 
That  Frost  had  no  knowledge  or  suspicion  of  the  mortgage, 
at  the  time  of  the  delivery  of  either  of  the  deeds  from  Corl 
to  him ;  nor  had,  as  he  believed,  Martin  Goddard  any 
knowledge  of  it  at  the  time  of  the  delivery  of  the  deed  to 
him ;  and  that  Frost  and  Martin  Goddard  have  sold  and 
conveyed  the  lands  as  aforesaid,  without  any  knowledge  or 
suspicion  of  any  other  mortgage,  than  one  for  300  dollars. 
That  the  interest  of  the  plaintifi*8  ought  not,  therefore,  to  be 
affected  by  the  mortgage  beyond  the  sum  of  300  dollars  ex- 
pressed in  the  registry ;  that  valuable  improvements  have 
been,  made  on  the  lot,  since  the  purchase  from  Corl  ;  that 
the  defendant  is  advertising  the  lot  for  sale  under  the  mort- 

Vol.  T.  2  0 
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18 1'^-  &%^9  ^^  ^^  purpose  of  raising  the  sum  of  3,000  dollars^ 
&c.  And  the  plaintiffs  prayed  an  injunction  to  stay  aU 
fiuiber  proceedings  on  the  part  of  the  defendant,  &c. 

The  answer  of  the  defendant  stated,  that,  in  Mag^  1 803, 
he  had  a  good  title  to  the  lot  in  question,  which  he  agreed  to 
sell  on  the  6th  of  Jtfay,  180),  to  Corl,  for  3,000  dollars, 
payable  the  6tb  of  JMoy,  1808,  with  interest.  The  agree* 
ment  was  by  parol ;  but  the  defendant  promised  to  execute 
a  deed,  and  sent  it  to  /i«  fVesUrlo,  oi  Albany^  as  an  tscromj 
to  be  delivered  to  CW  when  he  should  produce  to  Wesierh 
a  nM>rtgage  of  the  k>t,  to  secure  the  purchase  money,  duly 
executed  by  him  and  his  wife,  and  registered  according  to 
law,  and  a  certificate  of  the  clerk  that  there  was  no  other 
mortage  on  the  lot  registered.  That  the  defendant,  ac- 
cordingly, on  or  about  the  6th  of  JMby,  1803,  signed  aad 
sealed  a  deed  for  the  lot  to  Ojrl^  who,  at  the  same  time,  drew 
a  mortgage  to  be  executed  by  Corl  and  wife,  which  waa 
appfoved  of  by  the  defendant ;  and  the  defendant  deposited 
bis  deed  with  Westerlo,  as  an  eicnm^  to  be  delivered  to 
Corl  on  his  producing  the  mortgngt  and  certificate  as  afotie- 
sflid.  That,  in  September^  1806,  as  the  defendant  was  in- 
formed  by  Westerlo^  Corl  produced,  and  delivered  to  Wis- 
ierlOi  a  certificate  of  the  clerk  of  Onondaga^  dated  Septem- 
ber 9th,  1 805,  that  there  was  no  mortgage  of  the  premises 
on  registry  in  this  office,  and  tiiat  Corl  had  left  in  his  office, 
that  day,  a  mortgage  executed  by  him  and  his  wife,  to  Beek- 
many  for  the  premises,  to  secure  the  payment  of  3,000  dot- 
lais,  &€,  That,  shortly  after,  Corl  delivered  to  WesUrlo 
the  mortgage,  for  securing  the  sum  of  3,000  dollars,  dated 
the  6th  of  May,  1 803,  purporting  to  be  executed  by  Corl 
and  his  wife,  acknowledged  by  Corl  the  7th  of  September, 
1805,  and  registered  the  9th  o(  September,  1805;  and  ttat 
Westerlo,  on  receiving  the  mortgage  and  certificate,  delivered 
up  the  deed  of  the  defendant  to  Corl  ;  but  the  defendant 
insisted  that  such  delivery  was  not  valid,  because  the  condi- 
tions, on  which  the  deed  was  to  be.  delivered,  were  not  per- 
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feifiied  by  C^lj  as  the  mortgage,  ihougli  parporting  to  be  1814. 
signed  by  theV^fe  of  Cor/,  bad  not  been  acknowledged  by  ber . 
Tbat  Corl  baviog  abaconded  long  before  the  day  of  pay« 
ment,  and  no  person  appearing  to  satisfy  the  mortgage,  the , 
defendant  caused  the  lot  to  be  advertised  for  sale  under  the 
power  contained  in  the  mortgage ;  that  the  defendant  bad 
no  knowledge  ef  the  facts  stated  in  the  bill ;  that  in  Sepien^ 
ier,  1 807,  he  first  discovered  that  the  clerk,  in  registering 
the  mortgage,  had  inserted  300  iastead  of  3,000  dcdlars ; 
mnd  he  charged,  that  the  plaintiffs  purchased  without  any  re- 
ference  to  the  registry ;  and  that  he  hoped  to  prove,  that 
the  plaintiffs  and  Jthrlii/i  Goddard  bad  previous  notice  of 
the  mortgage,  &c. 

The  defendant  admitted  tiiat  improvements  had  been 
made  on  the  lot,  but  to  what  ext^it  or  value  he  was  ignorant. 

It  was  proved,  on  the  part  of  the  plaintiff,  that  Corl  ab- 
sconded in  the  summer  er  autumn  of  lt803,  and  that  his 
wife  died  in  July  or  Jugmtj  1806.  Tfae  sale  of  the  lot  to 
IVosi  and  Martin  Goddard^  by  Corl^  as  stated  in  the  biU, 
was  proved.  One  of  the  witnesses,  Samuel  Whitney^  stated, 
that  in  Sepitmbtr^  1807,  be  discovered  the  mortgage  of  the 
defendant  on  record,  ajid  communicaled  .&e  fact  to  tfae  asm 
of  JIf.  Goddard^  which  lie  believed  was  the  first  notice.jFVio^ 
or  Goddard  had  of  it  Two  Cither  witnesses,  Rmsd  Tof^of 
^and  Nathan  Healy,  stated,  that  the  deeds  fioom  €^2,  do 
Frost  and  Goddard^  were  ^ven  in  SejAembtr^  1806^  wbefk 
the  articles  of  agreement  for  the  «ame  land  were  given  «ip  t^ 
Corl,  Frost  gave  two  notes,  of  420  dollars  each,  to  Cori, 
who  had  given  a  receipt  for  130  dollars  paid  before,  and, 
in  Feiruary^  1806,  Corl  received  140  dollars. 

Ruftts  Lawrtnce  stated,  that  he  paid  Corl^  for  Martin 
Goddard^  at  two  different  times,  460  dollars,  and  Goddard 
also  gave  Corl  a  note  for  300  dollars.  The  notes  of  Frost 
and  Goddard^  to  ttte  amount  of  700  dollars,  were,  afterwards, 
^een  in  the  hands  of  Matthew  Trotter^  to  whom  they  had 
been  assigned,  and  who  gave  them  up  to  Frost  and  Ahrtin 
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1814.      Goddardj  and  took  new  noteF,  payable  to  himself,  for  the 


Frost 


same  amount.  It  appeared  that  the  deed  from  Corl  to  Frost , 
▼.  for  200  acres,  was  dated  September  19,  1803,  for  the  consi- 

deration  of  1,000  dollars,  acknowledged  the  1 1th  of  Jlpril^ 
1805,  and  recorded  July  3,  1805 ;  and  the  deed  for  207  1-2 
acres,  from  Corl  to  Frosty  was  dated  September  1 ,  1 805, 
acknowledged  the  13th  of  September,  1806,  and  the  15th  of 
September,  1 807,  for  the  consideration  of  1.000  dollars;  and 
the  deed  to  Martin  Qoddard  was  acknowledged  and  recorded 
at  the  same  time.  The  deed  from  Frost  to  Kellogg,  of 
300  acres,  for  the  consideration  of  2,000  dollars,  was  dated 
the  2tst  of  September,  1807,  and  acknowledged  and  re« 
corded  on  the  same  day.  There  was  also  a  deed 
from  Kellogg  to  Frost,  dated  the  6th  of  July,  1 808,  for  200 
acres,  for  the  consideration  of  2,000  dollars,  acknow* 
lodged  on  the  7th  of  July,  1 808,  and  recorded  the  1 3th  of 
May,  1809.  The  deed  from  Martin  Qoddard  to  Philo 
Goddard  was  dated  the  24th  of  November,  1 807,  for  50 
acres,  for  the  consideration  of  400  dollars,  but  was  not  re- 
corded ;  and  the  deed  from  Martin  Goddard  to  Eli  God" 
dard,  was  for  100  acres,  dated  also  the  24th  of  November, 
1807,  for  the  consideration  of  700  dollars. 

It  appeared,  also,  from  the  exhibits,  that  the  deed  from 
Beekman  to  Corl  was  dated  the  5th  of  Jlfoy,  1803,  ac- 
knowledged the  1 1th  of  December,  1804,  and  recorded  the 
I5tb  of  September,  1806 ;  and  that  the  mortgage,  from  Corl 
to  Beekman,  was  dated  the  6th  of  May,  1803,  acknow- 
ledged the  7th  of  September  J  1805,  and  recorded  the  9tb  of 
September,  1805. 

It  was  proved  that  valuable  improvements  had  been  made 
by  the  plaintiffs  on  the  land.  One  witness  stated  the  value 
of  them  to  be  2,891  dollars. 

Westerlo,  who  was  a  witness  for  the  defendant,  deposed, 
that,  in  October,  1804,  he  received  a  letter  from  the  defend- 
ant, dated  26th  of  September,  1 804,  in  which  the  defendant 
says,  he  sends  therewith  the  deed,  bond,  and  mortgage, 
of  CorU  tlie  first  executed  by  the  defendant,  and  to  be  de- 
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livered  to  Cor/,  provided  he  pays  the  balance,  &c.,  and  has       1814. 


FKOtT 


the  mortgage,  after  executing  it^  put  on  record  in  Onondaga^ 
and  brings  the  clerk^s  certificate  that  there  was  no  mortgage  '  "▼. 
or  encumbrance  thereon.  That  the  witness  delivered  to  '^^"^ 
Corl  the  deed,  on  his  producing  the  mortgage  and  cer- 
tificate, which  was  some  time  after  the  witness  received  the 
<leed,  but  the  exact  time  he  could  not  recollect.  That  the 
certificate  of  the  clerk  was  dated  the  9th  o(  September^  1805, 
and  the  certificate  of  the  registry  of  the  mortgage  was  of  the 
same  date;  and  the  acknowledgment  of  Corl,  ofthemort* 
gage,  was  on  the  7th  o[ September j  1805. 

Goldy  for  the  plaintiffs,  contended,  that  the  only  legal  evi* 
dence  of  the  conditions  to  be  performed  by  Corl^  before  the 
deed  was  to  be  delivered  to  him,  was  the  letter  of  the  defendant 
to  Westerlo^  and  that  it  did  not  expressly  require  theacknow* 
iedgment  of  the  mortgage  by  the  wife  of  CorL  The  conditions 
were  satisfied  by  the  delivery  of  the  mortgage  and  certificate 
to  WeUerlo.  Besides,  the  acceptance,  by  the  defendant, 
of  the  mortgage,  and  his  acquiescence  therein  for  so 
long  a  time,  and  advertising  the  premises  for  sale  under  the 
mortgage,  amounted  to  an  adoption  and  ratification  of  the  con- 
struction given  by  Westerio  to  the  letter,  and  of  his  acts  in 
porsuance  of  it,  so  that  the  defendant  was^  estopped  from 
making  any  objection  to  the  due  delivery  of  the  deed  to 
CorL  And,  especially,  since  the  death  of  Mrs.  Corl,  in 
August,  1806,  the  possibility  of  any  claim  of  dower  was  re- 
moved, so  that  the  defendant  could  not  be  prejudiced  by  the 
omission  of  her  acknowledgment. 

Again,  the  conditions  on  which  the  deed  to  t7or/ was  de- 
posited with  Westerio,  having  been  performed,  and  the  deed 
delivered  to  Corl,  the  tit4e  to  the  land  vested  in  him,  by  rela- 
tion, from  the  date  of  the  deed,  so  as  io  support  the  inter- 
mediate sales  by  Corl  to  Frost  and  Goddard^  but  even  if  it 
should  be  considered  as  taking  effect  only  from  the  time  of 
the  deKvery  by  Westerio  to  Corl,  it  would  still  enure  to 
support  the  previous  sales  to  Frost  and  Goddard.    (1  Johns. 
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1814.       Cos.  81.     Shep,     ThucksL     56,  57,  S8.     4  CruiitU  Dig* 

^^'^^  tit.   32.   ch.   n.    sect.   55.      1   Term  Rep.  600.     Sir  IF. 
Frost  '^ 

T.         Jofus^  459.    1  Ld.  Raym.  739.     10   Vin.  Ab,  360.  p).  7. 

The  mortgage  of  the  defendant  was  not  dxUy  registered, 
and  it  can  operate  as  notice  onij  so  far  as  it  was  registered. 
The  act  {\  K  R.  L.  372.)  expressly  provides,  "  that  no 
Mortgage,  nor  any  deed,  conveyance,  or  writing,  in  nature  of 
a  mortgage,  shall  defeat  or  prejudice  the  title  or  interest  of 
any  honafidt  purchase  of  any  lands,  &:c.,  unless  the  same 
shall  have  been  duly  registered  as  aforesaid  ;'^  and,  in  the 
previous  section,  (s.  1.,)  the  register  is  required  to  enter 
the  names  of  the  mortgagors  and  mortgagees,  the  dates  of 
tiie  mortgages,  the  mortgage  money,  time  of  payment,  de- 
scription of  lands  mortgaged,"  &:c.  The  r^stry  act  would 
operate  as  a  snare  to  purchasers,  if  an  -erroneous  r^stry 
was  to  be  regarded  as  notice  of  the  true  deed.  No  pur- 
chaaer  would  ever  think  of  looking  further  than  the  record 
for  the  sum  for  which  the  mortgage  was  given.  (1  Sckoale 
4r  Lefroy^s  Rep.  130.  156.  Amb.  678.  2  Equ.  Cos. 
Mr.  609.  Sugden^s  L.  of  V.  467.  469,  470.  2  Schoah 
<Jf  Lefroy^  64.  Newland  on  Cont.  509.  3  CrniseU  Dig. 
548.  tit.  3-2.  Deed,  c.  21.  s.  11.  Sir.  1064.  4  Fesey,  589. 
1  Cuines^  Cases  in  Error,  120,  Per  Spencer,  /.) 

Bona  fide  purchasers  for  a  valuable  consideration,  are 
especially  protected  in  this  court,  particularly  against  latent 
equities. 

Emoit,  contra,  insisted,  that  there  had  been  no  valid  deli* 
very  of  the  *deed  from  Beekman  to  Corl.  There  was  no 
acknowledgment  of  it  by  the  wife,  and,  until  every  condi* 
tion  was  fully  performed,  there  could  be  no  delivery.  {Skep. 
Thuchst.  59.     Perkins,  s.  142.     4  Com.  Dig.  159. 

If  the  mortgage  was  not  duly  registered,  then  the  condi* 
tion  was  not  performed.  If  it  was  duly  registered,  dien 
there  was  notice  ;  so  that,  quacunque  via  data,  the  platntiils 
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have  no  e<|uitable  title  to  relief.    EstapelU  are  odious,  and      1814. 
there  is  no  estoppel  in.  this  case. 

If  there  was  any  delivery  of  the  deed,  it  was  after  the 
9th  of  September  J  1 805.  There  was  no  need  of  any  regis- 
try, as  respected  the  original  purchasers,  who  purchased 
before  the  existence  of  the  mortgage. 

The  doctrine  of  relation  is  for  the  protection  of  righi^ 
and  is  never  allowed  to  the  injury  of  third  persons.  (3  Co. 
35.  fr.  36.  a.)  A  delivery  is  never  made  to  have  retrospect 
to  the  date  of  the  dee^,  so  as  to  work  a  wrong  to  innocent 
parchaaers.  There  can  be  no  such  relation  bax:k  as  to  col- 
lateral acts.  It  must,  in  many  cases,  be  absurd  to  apply 
ihb  doctrine  of  relation  to  an  escrow. 

The  registry,  in  this  case,  was  sufficient  notice  to  all  sub- 
sequent purchasers*  {2  Johns,  Rep.  510.  10  Johns,  Rep. 
374.     2  Vesty^  441.     13  Fesey,  120.     14  Vesey^  433.) 

A  notice  is  sufficient,  before  the  execution  of  the  deed  to 
tlie  purchaser.  (^  Atk,  632.)  So,  it  is  sufficient,  if  before 
the  money  is  paid.  (2  Atk.  630.  3  Atk.  304.  3  P.  Wms. 
306.) 

Again,  though  notice  is  not  charged,  yet  it  must  be  ex- 
pressly denied  by  the  purchaser.  The  plaintiffs,  in  their 
HU,  ought  to  have  explicitly  negatived  all  notice  at  the  time 
(he  deeds  to  them  were  executed,  or  when  they  paid  the 
money.  (I  Vem.  179.  3  P.  Wms,  244.)  The  plaintiffs 
have  not  denied  notice,  nor  shown  a  want  of  notice  by  their 
proofe. 

The  fact  of  improvements  made,  has  no  application  to 
ttus  case.  The  defendant  wants  only  his  money,  and 
the  court  ought  to  direct  that  the  3,000  dollars  be  paid  in 
a  reasonable  time,  or  the  equity  of  redemption  be  foreclosed. 

Frost  gave  notes  to  Corl.,  and  there  is  no  proof  that  the 
purchase  money  has  ever  been  paid. 

The  witnesses,  Hmly  and  Cok^  show  their  interest,  and 
their  depositions  ought,  Aerefore  to  be  rejected,  llie 
whole  prooiii  show  that  Kellogg  never  paid  Uie  2,000  dol- 
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181 4.      lare  for  the  purchase.     At  anjrate,  he  had  notice  of  the 
^•^!^>^*^^  mortgage  before  payment,  and  that  is  sufficient  as  to  him* 

gEKMAj.       rj,^^  Chancellor,     This  case  has  led  to  tlie  discussion 
of  several  important  questions. 

1.  The  first  in  order  is,  whether  the  deed  from  Beekman 
to  Corl  was  duly  delivered,  and  at  what  time,  so  as  to  pass 
the  estate. 

The  deed  must  be  taken  to  have  been  duly  delivered 
from  the  time  it  was  handed  to  Corl  by  IVesterlo,  with 
whom  it  had  been  deposited  as  an  escrow*  The  exact  time 
of  this  deliver)  does  not  api^ear,  but  it  may  be  safely  fixed 
as  earl)  as  the  1st  orOc*/o6er,  1805,  for  it  must  have  been 
after,  and  shortly  after,  the  registry  of  the  mortgage  on  the 
9th  of  September  prc^ceding.  The  letter  from  Beekman  to 
Westerloj  containing  the  conditions,  upon  the  fulfilment  of 
which  the  deed  was  to  be  delivered,  did  not  expressly,  or  by 
any  necessary  intendment,  require  that  the  mortgage  should 
have  been  previously  executed  by  CorPs  wife.  It  men- 
tioned only,  that  Corl  was  to  have ''  the  mortgage  (after  exe- 
cuting it  and  the  bond)  put  on  record.'^  The  agent  of 
the  defendant  accepted  of  the  mortgage  as  sufficient,  without 
such  acknowledgment,  and  the  defendant  afterwards  re- 
ceived the  mc^rtgage  from  IVesterlo  without  objection,  though 
the  want  of  acknowledgment  by  CorPs  wife  must  have  ap- 
peared from  the  mort-^age  itself.  The  wife  died  in  the  sum- 
mer of  1806,  and  the  defendant  cannot  be  permitted,  under 
the  circumstances  of  the  case,  to  question  the  validity  of  the 
deUvery  on  the  ground  that  the  wife  was  not  a  party  to  the 
mortgage.  Nor  can  he  be  heard  to  say,  that  the  mortgage 
was  not  "  put  on  record,^'  so  as  to  defeat  the  delivery  of 
the  deed.  The  clerk's  certificate  of  the  registry  was  all 
that  the  letter  to  WesUrlo  could  have  intended.  It  was  not 
expected  that  the  agent  would  go  into  the  county  of  Onotk' 
daga  to  inspect  the  registry  himself  The  certificate  upon 
the  mortgage  was  accepted  by  fTe^/er/o,  and  from  him  by 
/ 
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bj  the  defendant,  as  sufficient  evidence  of  the  registry.  The  1814. 
defendant  has  thus  affirmed  the  delivery  of  the  deed,  bj  ac- 
cepting the  mortgage,  with  the  evidence  accompanying  it  of 
a  performance  of  the  conditions  on  which  the  dehvery  of  the 
deed  was  made  to  depend.  He  ought  to  be  concluded  from' 
denying  the  delivery,  especially  as  against  third  persons  who 
have  acquired  interests  under  it ;  and  this  conclusion  is  the 
more  just  and  necessary,  when  we  consider  that  the  defendant 
has  ttever  ceased,  even  since  the  discovery  of  the  mistake  in 
the  registry,  to  treat  the  mortgage  as  valid, 

Eveiy  deed  takes  etiect  from  the  delivery ;  and  the  rea-* 
sonable  inference  from  the  transaction,  is  to  consider  the 
deed  as  operating  only  from  the  time  of  the  performance  of 
Hie  condition,  and  the  actual  delivery  to  the  grantee.  This 
18  the  general  rule,  as  stated  by  Perkins^  (sect.  1 38.,)  and  it 
is  only  to  be  controverted  when  justice  requires  a  resort  to 
fiction.  In  Butler  and  Baker's  case,  (3  Co,  35,  b.  36.  a.,)  it 
was  resolved,  and  the  law  had,  indeed,  been  so  understood  long 
before,  {Bro.  tit.  non  est  factum^  pi.  5.,)  that  a  deed  de- 
livered as  an  escrow,  and  afterwards  to  the  grantee,  shall  re^ 
late  back  to  the  first  delivery,  when  that  relation  is  necessary 
to  give  effect  to  the  d^ed,  as  if  the  grantor,  being  nfeme  sole^ 
sBouid  marry,  or  if  the  grantor,  whether  a /erne  sole  or  not, 
should  die  between  the  first  and  second  delivery ;  but,  that 
in  other  cases,  as  where  it  would  avoid  a  lease,  it  shall  not 
have  that  relation,  but  shall  operate  according  to  the  truth 
of  the  case  from  the  second  delivery.  The  fiction  of  carry- 
ing the  deed  back  by  relation,  is  resorted  to  from  necessity, 
to  prevent  injury,  and  to  uphold  the  deed ;  or,  as  it  is  express- 
ed in  the  case  from  Coke^  ^^in  such  case  for  necessity,  and 
ut  res  magis  valeat  puimpereaty  to  this  intent,  by  fiction  of 
law,  it  shall  be  a  deed  a6  initio^  and  yet  in  truth,  it  was  not 
his  deed  until  the  second  delivery.*'  In  that  case  it  was 
likewise  resolved  that,  as  to  collateral  acts,  fliere  should  h^ 
00  aack  relatioA  at  all. 

Vol.  I.  2  P  ^ 
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1814.  i^  ^be  present  case,  there  is  no  necessity  of  resorting  td 

this  fiction  of  relation,  as  between  the  parties  to  the  bill.  It 
would  operate  unjustly  upon  the  defendant,  for  it  would  be 
defeating  his  mortgage  altogether,  so  far  as  respected  the 
first  deed  from  Corl  to  Frosty  which  was  recorded  in 
Ju/y,  1805.  If  the  question  was  between  Corl  and  the 
persons  to  whom  he  sold,  the  deed  ought  to  relate  back,  so 
as  to  give  effect  to  his  intermediate  grants,  and  prevent  him 
from  defeating  them.  This  is  the  amount  of  the  doctrine  in 
Jackson  v.  Bull,  (1  Johns.  Cas.  81.)  But  here  is  a 
struggle  between  innocent  persons,  to  avoid  a  loss,  and  we 
ought  not  to  resort  to  fiction  to  help  one  as  against  the  other. 
The  transaction  must  be  left  to  rest  upon  its  simple  and 
naked  truth. 

I  conclude,  then,  that  the  deed  to  Corl  took  efiect  from 
its  delivery  to  him,  about  the  1st  of  October,  1 805. 
/^Another  and  a  more  interesting  question,  is  respecting  the 
"^extent  and  efiect  of  the  registry  of  the  defendant's  mor^ge, 
as  notice  to  purchasers.     It  was  a  mortgage  for  3,000  dol- 
lars, and,  by  mistake,  the  registry  was  only  for  300  dol- 
lars.    This  mistake  is  the  whole  cause  of  the  controversy. 
TbeMgistry     The  mortgage  act  of  the  sess.  24.  ch.  156«,  declared, 
r/  *notice*"to  ^'''^^^•^g  other  things,*  that  the  registry  of  a  mortgage  should 
subsequent      contain,  not,  indeed,  the  mortgage  at  lai^e,  but  the  essential 
parts  of  the  mortgage,  and   among  other  specified  parts, 
"  the  mortgage  money,  and  the  time,  or  times,  when  paya- 
ble.'^    To  this  register  all  persons  whomsoever,  at  proper 
seasons,  are  at  liberty  to  have  recourse ;  and  the  act  declared 
that  mor^ages  were  to  have  preference,  as  to  each  other, 
according  to  the  times  of  registry,  and  that  ^^  no  mortgage 
should  defeat  or  prejudice  the  title  of  any  bona  fide  pur- 
*    eraser,  unless  the  same  should  have  been  duly  registered, 
AS  aforesaid.''     This  registry  is  notice  of  the  mortgage  to 
all  subsequent  purchasers  and  mortgagees  ;  and  so  the  act 
was  construed,  and  the  law  declared,  by  the  court  of  errors, 
in  the  case  '<^ Johnson  v.   Slagg,  (2  Johns.  Rep:,.  510.) 
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Tihe  English  authorities  on  this  point  do  not,  therefore,  1814. 
govern  the  case.  The  language  of  those  authorities,  un- 
doubtedly, is,  that  the  registry  is  not  notice,  though  that  doc- 
trine is  much  questioned,  and  the  point  seems  still  to  be . 
floating  and  unsettled.  {Bedford  v.  Backhouse^  3  Eq.  Cos. 
Mr.  615.pl.  12.  Wrightson  v.  Hudson,  lb.  609.pl.  7- 
Morecock  v.  Dkkins,  Jimb.  678.  Laiouche  v.  Dunsany, 
1  Schoah  4r  Lefroy,  167.  Sugden,  (3d.  Lond.  ed.)  524— 7.^ 
Com,  Dig.  tit.  32.  Deed,  ch.  21.  s.  U.)  The  only  ques- 
tion with  us  is,  when,  and  to  what  extent,  is  the  registry 
notice  ?  Is  it  notice  of  a  mortgage  unduly  registered  ?  or  is 
it  notice  beyond  the  contents  of  the  registry  ? 

The'  true  construction  of  the  act  appears  to  be,  that  the     The  registry 
registry  is  notice  of  the  contents  of  it,  and  no  more,  and  that  ^^  not?cToiify 
the  purchaser  is  not  to  be  charged  with  notice  of  the  con-  {^e  win  wc?- 
tents  of  the  mortgage,  any  further  than  they  may  be  contain-  fierf  »"  the  re- 
ed  in  the  registry.     The  purchaser  is  not  bound  to  attend  to  *"  ^  * 
the  correctness  of  the  registry.     It  is  the  business  of  the 
mor^^ee,  and  if  a  mistake  occurs  to  his  prejudice,  the  con-     V. 
sequences  of  it  lie  between  him  and  the  clerk,  and  not  be- 
tween him  and  the  bona  fide  purchaser.     The  act,  in  pro- 
viding that  all  persons  might  have  recourse  to  the  registry,  in-  ' 
tended  that  as  the  correct  and  sufficient  source  of  information  3 
and  it  would  be  a  doctrine  productive  of  immense  mischief 
to  oblige  the  purchaser  to  look,  at  his  peril,  to  the  contents 
of  every  mortgage,  and  to  be  bound  by  them,  when  different 
from  the  contents  as  declared  in  the  registry.     The  registry 
might  prove  only  a  snare  to  the  purchaser,  and  no  person 
could  besafe  in  his  purchase,  without  hunting  out  and  inspect- 
ing the  original  mortgage,  a  task  of  great  toil  and  difficulty. 
I  am  satisfied  that  this  was  not  the  intention,  as  it  certainly  is 
not  the  sound  policy,  of  the  statute ;  nor  is  it  repugnant  to  the 
doctrine  contained  in  the  books,  that  notice  to  a  purchaser,  of 
the  existence  of  a  lease,  is  notice  of  its  contents.     (  Taylor  v. 
Stxbberh,  2  Ves.  jun.  437.     Hiem  v.  Mill,  13  Ves.  jun.  1 18. 
120.     Hall  V.  Smith,  14  Ves.  jun.  426.)     In  that  case,  thft 
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1814.      party  is  pot  upon  inquiry,  and  he  muat  make  it,  or  abide  the 

consequences.     The  decision,  in  Jackson  y.   Nttltf^  (10 

John$.  R$p.  374.,)  was  made  upon  the  same  principle ;  and 

.  it  was  held  that  the  recital  in  a  deed  of  a  letter  of  attorney, 

by  which  it  was  made,  was  notice  to  the  purchaser  of  the 

existence  of  such  a  power.    But  here  the  statute  did  not 

mean  to  put  the  party  upon  further  inquiry.     The  regtslrj 

was  intended  to  contain,  within  itself,  all  the  knowle^e  of 

the  mortgage  requisite  for  the  purchaser's  safety. 

AttuDftutbor-     The  question  does  not  necessarily  arise,  in  this  case,  bow 

a  mortgage,  or  far  the  Unauthorized  rq;istry  of  a  mortgage,  as  one  made,  for 

without "^V!^  instance,  without  any  previous  legal  proof,  or  acknowledg- 

^"^'^ackno***'^"**"^^  would  charge  a  purchaser  with  notice  of  the  aiortgage. 

ladgment,       The  better  opinion,  in  the  books,  seems  to  be,  that  it  would 

Menu,  bo  no-  not  be  notice,  and  that  equity  will  not  interfere  in  favour  of 

MiMot^  pur-  ^^  encumbrancer,  when  he  has  not  seen  that  his  mortage  was 

chater.  duly  roistered.     (Sv^gden^s  Law  of  Vend.  527.     1  Schoak 

it  Ltfroyy  157.     HUsUry.  Fartner^  2  fiiniiey,  4a)    But 

here  every  thing  was  done  that  could  have  b^en  previomj^. 

requined  of  the  mortgagee.     The  mortgage  was  duly  prer  - 

sented  for  registry,  and  he  was  not  bound  to  inspeet  and  con- 

rect  the  record.    This  was  the  exclusive  business  and  duty 

of  the  clerk,  and  there  is  no  reason  why  the  r^stry  should 

not  operate  as  notice,  to  the  amount  of  the  sum  raenHooed 

therein ;  and,  indeed,  sp  far  the  obligation  of  the  registry  is 

admitted  by  the  bill. 

I  conclude,  therefore,  that  the  r^try  wa^  notice  (6  pur* 
chasers,  to  the  amount,  and  only  to  the  amount,  of  the  sum 
specified  in  the  registry.    '— -^ 

We  are  next  led  to  consider  how  far  relief  can  be  granted 
to  the  defendant  consistently  with  these  principles. 
Cquity  gWei  Whatever  claims  the  defendant  may  have  to  &vour,  arising 
agaiDit'a  pu^r!  ^^^^  ^^^  misfortune  attending  his  case,  yet  it  is  an  esta^lisb^ 
vn?uabi/°ion-  ®^  ^^^^ '"  equity,  to  give  no  assistance  against  a  purcbasev 
iideration,  for  a  Valuable  consideration,  without  notice.  ( Wallmyn  v» 
«i^.  Lee,  9  Ves.  24.)    He  has  equal  claipis  upon  the  equity  ol 
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tbe  court.     But,  whenever  actual  notice  of  the  true  futn  in      1814. 
tile  mortgage  can  be  brought  home  to  the  purchaser,  he  is 
from  that  time,  so  far  as  the  forpner  purchase  is  left  inconi* 
j^ete,  either  as  to  the  deed  on  the  one  hand,  or  as  to  pay- 
nents  on  the  other,  bound  by  the  prior  equitable  lien,  and 
all  subsequent  payments,  by  him,  are  made  in  his  own  wrong, 
so  far  as  the  rights  of  the  mortgagee  are  concerned.     As 
toon  as  notice  is  received,  it  arrests  all  further  proceedings  eMum^branw'* 
towards  the  completion  of  the  purchase  and  payment,  and,  *^^  *oc^^I 
if  persisted  in,  they  ar^  held  to  be  done  in  fraud  of  the  equi-  logs    towards 
table  encumbrance.     (W^gf^  v.  IVigg^  1  ^tk.  384.     Story  t.  of'^^thi'*  pur- 
Lord  Windsor,  2  Aik.  630.)     Thus,  in  Towrvilh  v.  JVawfc,  ""^^^^  JJ  W; 
(3  F.  Wma.  306.,)  it  was  held,  that  where  a  man  purchases  money. 
%m  estate,  and  pays  part,  and  gives  a  bond  for  the  residue, 
iMLiceof  an  equitable  encumbrance,  before  payment,  though 
after  the  giving  of  the  bond,  was  sufficient  to  stop  payment, 
ttod  to  entitle  the  obligor  to  relief,  in  equity,  against  the 
ioni.     Again,  in  Hardingham  v.  KichoHs,  (3  Aik^  304*,) 
krwas  ruled  to  the  same  effect,  that,  if  the  purchaser  for 
•  valuable  consideration  had  not  paid  the  money  when  no<* 
tice  of  tbe  lien  was  received,  though  it  was  secured  to  be  paid, 
tbe  plea  of  such  a  purchase  was  not  good  against  the  plain*  ' 

tiff's  title*  There  can  be  no  doubt  as  to  the  rule  of  equity 
m  Hoirn  case,  and  the  only  difficulty  is,  to  determine  from 
what  time  the  f^aintiffs  are  to  be  charged  with  notice  of  the 
mistake  in  the  registry  of  the  mortgage. 

Vtmi  and  M*  Ooddard  are  to  be  treated  as  bonajide 
puKchasera,  without  notice.  It  is  so  averred  in  the  blU,  and 
there  is  no  proof  to  contradict  it  The  last  deeds  from  Carl 
to  them,  though  bearing  date  in  September^  1 805,  were  ac- 
knowledged in  September  J  1 806,  and  are  proved  by  the  wit* 
aesaee  on  the  part  of  the  plaintiffs,  {Hi'aly  and  Taylor,)  to 
have  been  executed  in  September,  1 806.  At  that  time,  as 
iWur  avers,  they  had  no  notice,  in  fact,  of  the  registry, 
flMUgjh^  they  were  chargeable  with  notice,  in  law ;  and 
when  the  notice^  in  &ct,  not  only  of  the  registry,,  but  of  the 
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1814.  mistake  in  the  r^istrj,  came  to  their  knowledge,  is  left  to 
be  inferred  from  circumstances.  They  have  not  thought 
proper  to  disclose  the  precise  time,  and  the  obscurity  in 
.  which  this  fact  is  left  by  the  plaintiffs,  authorizes  the  pre- 
sumption that  they  may  have  known  it  sooner  than  they  are 
willing  to  declare.  The  bill  does  not  state  at  what  time  the 
discovery  was  made  of  the  registry,  but  only  that,  ^^  on  such 
discovery,^'  FroH  applied  to  the  defendant,  to  pay  him  the 
300  dollars,  and  was  then  first  informed  of  the  mistake* 
One  of  the  witnesses  ( Whitney)  would  lead  us  to  conclude 
that  the  first  actual  knowledge  which  the  parties  had  of  the 
registry  was  in  September^  1807;  and  it  was  in  September, 
and  J^Tovember^  1 807,  as  appears  by  the  acknowledgments 
upon  the  deeds,  that  Frost  and  Martin  Goddard  sold  to  the 
other  plaintiffs.  I  think  thai  actual  notice  of  the  true 
mortgage  ought  to  be  fixed  on  Frost  and  Martin  Goddard, 
as  early,  at  least,  as  Sept^mber^  1807.  The  purchasers 
from  them,  who  are  the  other  plaintiffs  in  the  bill,  make  no 
averment  of  being  bona  fide  purchasers,  without  notice  of 
the  true  mortgage.  They  are  perfectly  silent  on  the  fact  of 
notice,  and  the  bill  is  rather  equivocal  on  this  point,  even 
as  to  Frost.  He  only  says,  that  he  and  Martin  Goddard 
alienated  ''  without  any  knowledge  or  suspicion  of  any  en* 
cumbrance,  except  the  ^mortgage  registered  as  aforesaid?^ 
In  all  cases  in  which  a  party  sets  up  his  title  to  relief  in  equity, 
as  a  bona  fide  purchaser,  he  must  deny  notice,  though  it 
be  not  charged.  (3  P.  Wms.  244.  n.  Bodman  v.  Van 
Den  Bendy,  1  Fern.  179.)  It  is  a  general  rule  in  pleading, 
that  whatever  is  essential  to  the  right  of  the  party,  and  is 
necessarily  within  his  knowledge,  must  be  positively 
and  precisely  alleged  ;  and  the  plaintiffs  coming  in  the 
character  of  bona  fide  purchasers,  were  bound  to  state,  af- 
firmatively, the  equity  of  their  case ;  if  they  will  not  aver 
the  fact,  that  they  were  purchasers  without  notice,  we 
are  not  bound  to  presume  it.  The  fact  rests  in  their  own 
knowledge.     In  Gerard  v.  Saunders,-  (2   Ves.  jun.  454..) 
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tiie  defendant  pleaded  a  purchase  fora  valuable  consideration,       1814. 
without  notice ;  and  Lord  Loughborough  held,  that  he  was  V^'^v^^b/ 
bound  to  deny,  fully,  and  in  the  most  precise  terms,  every         y. 
circumstance  from  whence  notice  could  be  inferred.  B^mkuam. 

One  of  the  deeds  to  Frost,  for  200  acres,  was  dated  in 
1 803,  and  recorded  in  1 805,  prior  to  the  mortgage ;  and 
whatever  payments  were  made  upon  that  purchase  before 
Frost  was  chargeable  with  notice  of  the  true  mortgage, 
though  made  prior  to  the  time  of  the  delivery  of  the  de^ 
fendant's  deed  to  Corl^  ought  equally,  with  subsequent  pay- 
ments, to  be  protected  against  any  further  sum  than  that  con- 
tained in  the  registry  of  the  mortgage.  Frost  cannot  be  in 
a  worse  situation  by  paying  money  before  CorPs  title  was 
perfected,  than  if  he  bad  paid  it  immediately  after.  As  a 
bona  fide  purchaser  without  notice,  and  so  long  as  that 
character  is  preserved,  he  is  not  bound  beyond  the  sum  in 
the  registered  mortgage;  and  though  no  prior  transaction 
between  Corl  and  him  could  gain  a  preference  over  the 
mortgage  as  registered^  because  Corl  had  no  title  until  the 
delivery  of  the  deed  to  him,  in  consequence  of  that  regis- 
try, yet,  when  the  delivery  took  place,  the  prior  deed  to 
JVof<,and  the  prior  record  of  it,  operated,  instantly,  so  as 
to  protect  Frosi^s  title  from  that  time^  and  to  render  him  a 
bona  fide  purchaser,  except  as  to  the  registered  mortgage. 
It  follows,  of  course,  that  all  prior  payments  made  by  him, 
became  equally  effectual,  subject  to  the  same  limitation.  A 
contrary  rule  would  work  odious  injustice. 

The  subject  of  the  payments  requires  this  further  expla- 
nation :  and  payments  to  the  endorsee  or  assignee  of  Corl, 
before  notice,  are  the  same  as  payments  to  him ;  and  if  any 
part  of  the  debt  created  by  the  purchasei^,  or  either  of 
them,  had  been  duly  transferred,  so  as  to  vest  the  interest  in 
the  assignee ;  and  if  either  Frost  or  Goddard,  before  notice, 
had  changed  the  debt  in  the  hands  of  the  assignee,  by  giv- 
ing new  notes  or  obligations  to  the  6ona^Je  holder,  he  ought 
to  be  allowed  for  this  as  payment,  because  he  has  extin- 
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1814.      goished  so  much  of  the  old  debt,  and  become  abaofailefy 
bound  to  the  new  creditor. 

I  shall,  accordingij,  direct  a  reference  to  a  master,  to  elaile 
.  an  account  upon  these  principles,  and  to  report  what  wmj 
have  remained  due  from  Frost  and  Goddard,  on  the  Itt  of 
October^  1807;  and  whatever  that  balance  maybe,  it  is 
justlj  subject  to  the  defendant's  mortgage,  and  mast  be  ap« 
propriated  in  part  satisfaction  of  it  before  the  land  can  be 
relieved. 

^^  Ordered,  adjudged,  and  decreed,  that  it  be  referred  to 
one  of  the  masters  of  this  court,  residing  in  the  county  of 
Onondaga^  to  ascertain  and  report  what  sum,  or  sums  of 
money,' were  actually  paid  to  Henry  Corl^  or  to  his  endorsee, 
or  assignee,  duly  authorized,  to  receive  the  same,  by  Jo$iah 
Frost,  and  Martin  Ooddard^  respectively,  before  the  first  day 
otOctobery  1807,  on  any  purchases  mentioned  in  the  plead- 
ings in  this  cause,  and  made  by  them,  or  either  of  theas, 
from  him,  prior  to  that  date,  of  lands  in  lot  No.  33.,  in  the 
township  of  Marctllus ;  and  that  the  master  distingnisk 
between  such  payments  as  were  made  for  principal, 
and  such  payments  as  were  made  for  interest.  That  he 
also  ascertain,  and  report  specially,  whether  any,  and  what 
part  of  the  debts  arising  on  such  purchases,  were  transferred 
by  Henry  Corl^  for  a  valuable  consideration,  and  were 
discharged  in  the  hands  of  the  bona  fide  holder,  prior  to  that 
period,  by  Josiah  Frost  and  Martin  Croddard^  or  eidier  of 
them,  by  new  notes  or  obligations  :  or,  if  not  discharged,  of 
which  they  had  received  notice  from  the  assignee  before 
that  period.  And  the  master  is  further  directed  to  state  aa 
account  of  the  moneys  due  on  the  respective  purchases,  for 
principal  and  interest,  after  deducting  the  payments  which 
may  have  been  made,  and  the  parts  of  the  debts  dischaiged 
or  assigned,  with  notice  as  aforesaid.  And  the  master  i$ 
further  ordered  and  directed,  to  ascertain  and  rq»ort  tlie 
amoont  of  the  principal  and  interest  due  on  the  mortgage 
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given  by  Henty  Corl  to  tbe  defendant,  according  to  the 
true  sum  mentioned  in  the  mortgage,  and,  also,  according 
to  tbe  sum  mentioned  in  the  registry  thereof;  and  in  taking 
the  accounts  aforesaid,  the  depositions  and  exhibits  in  the 
cause  may  be  used  by  the  parties  ;  and  they  are  to  be  at  li- 
berty to  produce  further  proof,  which  the  master  is  also  to  re- 
port ;  and  all  further  questions  are  in  the  mean  timerescrved.^^ 


i»«6« 


LfONG  against  E.  L.  Majbstre,  {Administrairix  of  Wm»   October  3d. 
Majesire^  deceased,)  and  Tardy* 

A  creditor  filing  a  bill  against  an  executor^  cannot  ma  lie  a  debtor  of  the  estate 
a  party,  except  where  the  executor  it  inbolvent,  or  there  is  collusion  between 
the  executor  and  debtor,  or  in  some  other  special  case. 

As  where  A.  and  B.  carried  on  trade,  as  partners,  with  tbe  funds  of  A.,  in  the 
name  of  B.,  and,  without  any  dissolution  of  tbe  partnership,  or  rendering 
any  account  to  A.,  B.  afterwards,  without  the  consent  of  A.,  entered  into  a 
partnership  with  C.,'  and  carried  into  the  new  concern  all  the  funds  of  the 
former  partnership  ;  and  A.,  on  the  death  of  B.,  filed  a  bill  against  his  ad- 
ministratrix, and  C,  bis  surviving  partner,  for  a  discovery  and  account ; 
and  C.  demurrred  to  so  much  of  the  bill  as  sought  an  account  from  him  of 
the  transactions  and  profits  of  the  partnership  between  him  and  the  intes- 
tate, and  of  tbe  personal  estate  of  tbe  intestate  in  his  hands :  the  demurrer 
was  overruled. 

THE  plaintiff  stated  in  his  bill  a  large  claim  against  the 
estate  of  William  Majestre,  deceased,  and  alleged,  that  be- 
ing a  merchant  at  Marseilles^  in  France,  he  entered  into 
partnership  with  the  intestate,  who  was  a  merchant  in  JVero- 
Yorkj  in  the  year  1 Q07 ;  that  the  intestate  brought  no  funds 
into  the  capital  of  the  house,  but  carried  on  trade  solely 
with  the  funds  of  the  plaintiff,  and  in  his  own  name,  but  for 
the  partnership  account,  but  had  rendered  no  account  to  the 
plaintiff;  and  had,  without  the  consent  of  the  plaintiff,  or 
any  dissolution  of  their  copartnership,  afterwards,  entered 

Vol.  I.  2  Q 
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1814.  into  partnership  with  the  defendant,  Tardjfj  and  had  carried 
ail  the  fands  of  the  plaintiff,  in  his  hands,  into  the  last  co- 
partnership, and  ased  them  therein,  until  his  death,  in  1814; 
^  and  the  plaintiff,  therefore,  claimed  to  be  entitled  to  the 
whole  share  of  the  intestate  in  the  last  partnership.  The 
bill  also  alleged,  that  a  great  part  of  the  personal  estate  of 
the  intestate  had  come  into  the  hands  of  Tardy,  and,  among 
other  things,  prayed  that  Tardy  might  be  compelled  to  set 
forth  a  full  and  true  account  of  the  partnership  transactions 
between  him  and  the  intestate,  and  of  the  profits,  &c. ;  and 
that  he  might  set  forth  and  declare  whether  the  intestate  did 
not  leave  a  considerable  personal  estate  in  his  hands. 

The  defendant,  Tardy,  demurred  to  so  much  of  the  bill 
as  called  for  the  discovery  of  the  above  facts,  Sic. 

T.  A.  Emmet  and  Harris,  for  the  plaintiff. 

Burr,  contra. 

The  Chancellor.  It  is,  no  doubt,  tbc  general  rule  of 
this  court,  that  the  creditor  filing  the  bill  against  the  executor, 
cannot  make  a  debtor  of  the  estate  a  party,  for  this  would 
be  taking  the  business  out  of  the  hands  of  the  executor, 
and  would  lead  to  confusion  in  the  administration  of  the 
estate,  as  every  creditor  would  then  be  entitled  to  such  a 
bill  against  every  debtor.  The  same  cases,  however,  admit 
that  there  are  exceptions  to  the  rule,  as  where  the  executor 
is  insolvent,  or  there  is  collusion  between  the  executor  and 
the  debtor,  or  where  there  is  some  other  special  case  not 
exactly  defined.  {Utterson  v.  Mair,  2  Vesey,  jun.,  94. 
Alsager  v.  Rowley,  6  Ves»  748,  Burroughs  v.  Elton,  1 1 
Vea.  2d.)  As  there  is  no  suggestion  of  insolvency  in  the  ad- 
ministrator, or  of  collusion,  this  case  does  not  fall  within 
those  exceptions.  But  the  strong  objection  to  the  demurrer 
is,  that  this  is  a  special  case,  not  within  the  reason  of  the 
general  rule.     It  is  more  like  the  case  of  one  partner  call- 
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ing  the  other  to  account ;  for,  taking  the  charges  in  the  bill  1814. 
to  be  true,  as  we  must  do  in  judging  of  the  demurrer,  the 
plaintiff  was  the  centty  que  trusty  for  whose  use,  and  with 
whose  monej,  the  intestate  carried  on  trade  with  the  defend- 
ant :  and,  as  Lord  Hardmicke  observed,  in  J^ewland  v. 
Champion^  (1  Ves,  105.,)  the  case  of  partnership  is  very 
different  from  the  othercases,  and  there  were  many  instances 
where  the  surviving  partner  of  a  deceased  debtor  was  made 
a  party,  so  that  there  might  be  an  account  of  the  per- 
sonal estate  entire.  And  he  said,  in  that  case,  that  though 
^re  was  no  suggestion  of  collusion  between  the  surviving 
partner  and  the  representative  of  the  deceased,  yet  the  bill 
was  not  demurrable  to,  and  an  account  was  accordingly  di- 
rected between  the  creditor  of  the  deceased  partner  and 
the  survivor.  In  this  case,  it  appears  to  me,  independent  of 
all  authority,  that  the  plaintiff,  upon  his  bill,  is  most  fitly 
entitled  to  call  from  the  defendant  a  full  account  of  the  lat- 
ter copartnership,  and  that  he  can  obtain  such  an  account 
from  no  other  source  so  fully  and  effectually  as  from  the  de- 
fendant, Tardy. 

The  demurrer  is,  accordingly,  overruled,  with  costs; 

Decree  accordingly.. 


<'IOB 
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Oclober  7th. 


Garson  against  GaESN  and  otserb. 

A  vendor  has  a  lien  on  the  estate  sold,  for  the  purchase  money,  while  thtf 
estate  is  in  the  hands  of  the  vendee,  and  when  there  Is  no  contract  by 
which  it  may  be  implied  that  the  Hen  was  not  intended  to  be  reierred. 

Primafaeit  the  purchase  money  is  a  Ueriy  and  it  lies  on  the  vendee  to  show 
the  contrary :  and  the  death  of  the  vcnileedoes  not  alter  or  defeat  the  lien. 

Nor  does  the  taking  a  promissory  note  for  the  purchase  money  affect  the  lien; 
and,  if  part  be  paid,  the  lien  is  good  for  the  residue  ;  and  the  vendee  is  a 
truttee  for  what  is  unpaid. 

THE  bill  stated  that  the  plaintiff  sold  to  James  Green^now 
deceased,  intestate,  in  his  lifetime,  the  one  undivided  third 
part  of  a  house  and  lot  of  ground,  of  which  the  intestate 
was  seised  of  two  undivided  third  parts,  in  fee ;  and  for  which 
he  was  to  pay  the  plaintiff  700  dollars,  200  dollars  in  cash, 
and  the  residue  in  55  days,  for  which  he  was  to  give  his  pro- 
missory note  ;  that  on  the  2d  o[  December j  1 807,  the  plaintiff 
executed  and  delivered  a  deed  to  the  intestate,  for  the  plain- 
tiff's undivided  third  of  the  premises,  and  the  intestate  paid 
him  the  200  dollars,  and  gave  him  a  promissory  note,  dated 
the  12th  of  December,  1807,  for  500  dollars,  payable  in 
55  days  after  date.  Before  the  note  becanie  due  the  in- 
testate died,  leaving  Margaret  Green^  defendant,  his  widow, 
who  took  out  letters  of  administration  on  his  estate,  and  the 
Other  defendants,  his  heirs  at  law. 

The  administratrix  having  refused  to  pay  the  note,  the 
plaintiff  brought  an  action  at  law  against  her,  to  which  she 
pleaded  p/cnf  adminisiravit ;  and  the  plaintiff  being  unable 
to  prove  assets  in  her  hands,  took  judgment  for  assets  infur' 
turoy  to  the  amount  of  535  dollars  and  19  cents,  and  the 
costs  of  suit.  The  plaintiff  alleged  that  the  intestate  died 
seised  of  the  house  and  lot  above  mentioned,  and  other  real 
estate  in  ^^n?- For/r,  and  left  considerable  personal  estate, 
which  came  into  the  hands  of  the  administratrix. 
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The  bill,  as  to  the  administratrix,  was,  under  the  order  of  1814. 
the  court,  taken  pro  confesso*  The  other  defendants,  hj 
their  guardian,  answered,  and  admitted  the  sale  by  the  plain- 
tifi* to  their  father,  the  intestate,  and  that  he  owed  to  the. 
plaintiff  the  amount  of  the  note,  but  whether  it  was  for  part 
of  the  consideration  money  for  the  house  and  lot  they  were 
ignorant. 

The  material  allegations  in  the  bill  were  proved  by  the 
witnesses. 

Slossorij  for  the  plaintiff. 

Blakcy  contra. 

The  Chancellor.  It  is  very  evident  from  tbe  proof, 
that  the  note  was  given  in  part  payment  of  the  considera- 
tion for  the  sale,  by  the  plaintiff,  of  his  undivided  third  part 
of  the  house  and  lot  mentioned  in  the  pleadings ;  and  there  is 
no  evidence  that  the  vendor  did  not  mean  to  trust  to  the 
estate  sold,  as  a  pledge  for  his  money.  It  is  a  well-settled 
rule,  (6  Ves.  483.  759,  760.  1  SchoaU  ^  Le/nnf^  133. 
1  Bro.  420.  Sugden,  cb.  12.  p.  352.,)  that  the  vendor  has 
a  lien  on  the  estate  for  the  purchase  money,  while  the  estate 
is  in  the  hands  of  the  vendee,  and  when  there  is  no  contract 
that  the  lien,  by  implication,  was  not  intended  to  be  reserved. 
Prima  facie  the  purchase  money  is  a  lien  on  the  land,  and 
it  lies  on  the  purchaser  to  show  that  the  vendor  agreed  to 
rest  on  other  security.  The  death  of  the  vendee  does  not 
alter  the  claim  ;  for,  as  Lord  ReHesdule  obffcrved,  in  a  like 
case,  (Hughes  v.  Kearney^  1  Svhoalf  ^  Ltfroy,  132.,) 
^i  the  heir  cannot  be  permitted  to  hold  what  his  ancestor 
uncooscientiously  obtained ;  and  is  not  a  thing  uncon- 
scientiously  obtained  when  the  consideration  is  not  paid  ?" 
Taking  a  note  for  the  purchase  money  does  not  affect  the 
vendor's  lien,  and  if  part  be  paid,  the  hen  is  good  as  to  the 
residue,  and  the  vendee  becomes  a  trustee  as  to  that  which 
is  unpaid.     {Blackburn  v.  Gregson,   1    Bro.  420.)     The 
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1814.      fiiilure  of  the  personal  estate  is  sufficientlj  shown  in  the  first 
instance ;  and  there  is  nothing  to  gainsay  it,  and  I  shall,  ac- 
cordingly, decree  a  sale  of  the  one  third  of  the  house  and 
.lot,  towards  satisfaction  of  the  note. 


Decree  accordingly. 


»^j6« 


t)c/fiitb.°^  AsTOR  against  Rom atne  and  others. 

Sale  of  mortgaged  prcmiws,  under  a  decree,  will  not  be  postponed  merely  on 
account  of  the  existence  of  war  ;  war,  as  a  general  calamity,  not  being 
sufficient  to  justify  the  court  in  iiiiiirrupting  the  regular  adminittratioo  of 
justice,  and  the  collection  of  debts. 

But  if  it  shoald  be  made  satisfactorily  to  appear,  that  there  was  any  imme- 
diate or  impending  calamity  over  the  city,  or  place,  where  the  mort- 
gaged premises  were  situated,  which  would  cause  a  suspension  of  all  civil 
business,  the  court  would  interfere,  and  postpone  the  sale. 

A  sale  of  mortgaged  premises  was  postponed  for  six  weeks  to  give  the  mort- 
gagor an  opportunity  to  comply  with  the  proposal  of  the  mortgagee,  such 
delay  being  equally  beneficial  to  both  ,paities. 

MOTION,  on  the  part  of  the  defendant,  to  postpone  the 
master^s  sale  ot  mortgaged  premises  on  affidavit  of  the  defend- 
ant, Romayne,  stating  that  the  bill  was  filed  in  March^  1811, 
that  in  the  latter  part  of  the  year  1812,  the  defendant  agreed 
to  relinquish  all  opposition  to  the  suit,  and  to  give  the  plain- 
tifi*a  decree,  by  consent,  for}38,595  75,  provided  he  would 
wait  until  the  1st  day  of  September,  1814,  for  payment ;  and 
a  decree  was  entered  in  pursuance  of  that  agreement.  That 
theagreement  wasmadeunderthefirm  persuasion  thattfaewar 
would  have  speedily  ceased,  and  that  if  the  defendant  should 
not  be  able  to  raise  the  money  out  of  the  property  mortgaged, 
the  property  would  rise  in  value.  That  he  has  been  dis- 
appointed, and  the  plaintifThad  advertised  the  property  for 
sale  on  the  26th  instant ;  and  that  the  plaintiff  and  the  ma^- 
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ler  have  refused  to  postpone  the  sale.     That  the  deponent      1814. 
verilj  believed  the  property  mortgaged  for  the  debt  would 
be  worth,  in  ordinary  times,  ^45,000,  but  in  the  present 
critical  and  alarming  state  of  affairs  in  New-York^  could  not_ 
be  sold  for  half  its  value. 

It  appeared  that  the  notxct  given  of  the  motion  was/otir 
days  short  of  the  time  required  by  the  rule  of  the  court. 

Van  Vechten^  for  the  defendant,  cited  the  case  of  jf/ex- 
ander  Macomb^  at  the  suit  of  Corp^  Ellis,  and  Shaw,  in 
which  there  was  a  sale  of  a  large  real  estate,  in  and  near 
JVexo-ForA;,  advertised  for  the  18th  of  July,  1810,  and  the 
day  for  the  sale  had  been  fixed  by  consent ;  but  the  de- 
fendant, on  due  notice,  petitioned  the  Chancellor  for  a  post- 
ponement of  the  sale,  on  the  ground  that  most  of  the  moneyed 
purchasers  of  land  were  in  the  country,  and  that  the  season 
of  the  year  was  most  unfavourable;  and  though  the  motion 
was  opposed  by  counsel,  for  the  plaintiffs,  the  Chancellor,  by 
a  special  order  of  the  14th  of  July,  1810,  postponed  the 
sale  to  the  2d  Monday  in  J^Tovember  following.  He  also 
cited  4  Bro.  113 — 172.,  and  2  Powell  on  Mortgages, 
1071—2. 

The  Chancellor.  The  case  of  Cocker  v.  Beavis,  (1 
Ch.  Rep.  134.,  and  1  Ch.Cas.  61.,)  shows  that  chancery  has 
eniaiged  the  time  for  the  performance  of  a  decree,  though 
that  decree  was  entered  by  consent,  on  a  bill  to  redeem  a 
fl^ortgage,  and  the  time  of  payment  was  Jixed  by  the  decree^ 
In  that  case  the  default  of  the  party  was  not  wilful,  bat 
arose  from  necessity,  growing  out  of  the  civil  war«  There 
is  some  analc^-  between  that  case  and  this  ;  and  in  another 
case,  of  Ismoord  v.  Ctaypool,  (1  Ch,  Rep.  139.,)  the  court 
enlaiiged  the  lime,  after  the  enrolment  of  the  decree,  six 
months,  to  pay  the  mortgage  money.  I  do  not  know  that 
those  cases  have  been  acted  upon  in  modern  times,  and  the 
application,  in  this  case,  is  defective,  being  on  short  notice  : 
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1814.  the  most  I  am  willing  to  do,  is  to  direct  the  master  to 
postpone  the  sale  from  the  26th  instant  to  the  second  Man' 
day  in  October ^  to  give  the  defendant  an  opportunity  of 
applying  regularly  to  the  court. 


October  lUh.  S*  Jbne«,  jun.,  for  the  defendants,  on  an  affidavit  read  on 
the  former  motion,  and  several  other  affidavits  to  the  like 
effect,  now  moved  for  a  postponement  of  the  sale  for  six 
months.  He  cited  2  Equ.  Cases  Ahr.  609.  S.  C.  15 
Vin.  Ah.  476.  (z.  2.)  2  Powell  on  Mortgages^  311.  Barm. 
/Zep.  221. 

Hanson  and  Robinson^  contra. 

It  appeared  that  the  plaintiff  had  offered  to  the  defendant 
to  wait  two  or  three  years  for  the  principal,  if  the  defendant 
would  pay  him  arrears  of  interest.  The  offer  was  now 
repeated  by  the  plaintiff's  counsel,  who  stated  that  the  rule 
for  the  decree,  which  was  entered  by  consent,  contained  a 
stipulation  by  the  defendant,  that  he  would  not  apply  to  the 
court  for  delay. 

The   exist-      The  CHANCELLOR.     The   existence    of  the    war,  as  a 
general  ca-^c^^r^l  Calamity,  will  not  justify  courts  in  interfering  to 


a 


reaion  "  (JJ  *>^terrupt  the  regular  administration  of  justice,  and  the  col- 

poftponiDg   a  lection  of  debts.     The  only  plausible  ground  of  the  motion  is 

tale   of  mort-  ''  *  .  . 

gaged    prewi-  the  Special  state  of  the  city  ofJ^ew-Yotk^  in  which  the  pro- 

MMinaerace-  p^^y  is  situated,  and  the  sale  to  be  made.     If  there  were 

But  au  im-  sufficient  evidence  of  the  existence  of  any  immediate  calami- 
nediate     ca-  •'  ^  ^ 

lamity,  as  iu-  ty,  present,  or  impenriing  over  the  city,  such  as  invasion  by 

Den,    present  the  enemy,  or  extreme  sickness,  which  would  suspend  all  civil 

over'Sripfacc  '>**®>"^cs8,  the  court  ought  to  interfere  and  postpone  the  sale. 

where  the  pre-  But  such  a  case  does  not  exist.     The  apprehension  of  danger 

mises  are  sttu-  .  . 

ated,  fo  as  to  from  the  enemy  is  too  slight,  from  any  thing  that  has  been 

pension  of *^n  shown  to  the  court,  to  warrant  the  granting  the  motion  to  any 

woaid^"*urtif'  ^^O'^i^'^raWe  extent.     If  the  sale  be  postponed  a  few  weeks, 

the  court  in  togivo  the  defendant  an  opportunity  to  comply  with  the  offer 

sale. 
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cl  th^  plaintiff)  it  is  as  much  as  I  feel  aathorized  to.  allow.  1814. 
This  dolay  m^y  be  equally  beoeficial  to  both  parties ;  the 
plaintiff  is  not  in  distressed  circumstances,  since  he  is  .willing 
to  wait  for  years,  on  payment  of  his  interest.  It  must  also . 
Ibe  admitted,  that  the  state  of  the  city  of  jVea?-  York^  for  some 
weeks  past,  under  apprehension  of  invasion,  and  which  ap- 
prehension has  not  yet  entirely  ceased,  deserves  some  consi- 
deration,  and  renders  a  delay  of  a  few  weeks  desirable.  In 
that  time  business  may  become  more  quiet  and  regular,  and 
more  and  better  purchasers  will  probably  appear. 

Sale  postponed  for  eight  weeks. 


Executors  of  J*  J.  Arden  against  the  ExectUors  of  Aug.  29th 

J.  Arden,  I3t|i, 

In  a  suit  between  the  repreientatiTei  of  a  father,  and  the  lepresentativts  of 
hit  ion,  where  all  the  matters  in  controversy  were  referred  to  a  master,  tha 
coort  refused  to  allow  the  exceptions  made  to  the  report ;  the  transac- 
tions being  very  stale  and  ancient,  and  most  of  them  family  dealings  and 
concerns,  and  the  parties,  and  their  witnesses,  having  been  fully  examined 
before  the  master. 

Though  the  statute  of  limitations  is  no  bar  to  a  i^o^j  yet  the  court,  in  re* 
gard  to  vary  stale  demands,  will  adopt  the  provisions  of  the  statute,  in  tha 
escercise  of  their  discretion.  Though  a  lapse  of  3d  years  affords  a  pre* 
sumption  that  a  legacy  has  been  paid,  yet  that  presumption  may  be  repel* 
led  by  circumstances. 

Where  a  testator  directed  his  executors  to  sell  his  real  estate,  to  pay  debts 
and  legacies,  in  case  of  a  deficiency  of  the  personal  estate ;  and  a  bill  filed 
by  the  execators  of  a  legatee  and  creditor,  prayed  a  sale  of  the  real  es* 
tate,  the  executors  of  the  testator  having  admitted  that  the  personal  estate 
was  insufficient,  the  court  directed  a  master  first  to  ascertain  and  report 
whether  the  executors  had  duly  administered  all  the  attels,  before  recourse 
could  be  bad  to  the  land,  or  determining  whether  the  devisees  in  remain* 
•der  were  to  be  brought  in. 

JACOB  ARDEN,  the  defendants^  testator,  being  seised 
and  possessed  of  considerable  real  and  personal  estate,  on  tbo 
VoL^T.  2R 
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1814.      ]6tb  of  ^prily  1778,  made  his  last  will,  bj  which  he  gave  to 
^^JJJ^JJ^^  his  son,  theplaintiffs^  testator,  a  legacy  of  200/.,  payable  three 
V.         months  after  the  testator^s  death;  and  he  also  gave  a  legacy 
!_  of  100/.  to  his  daughter  £.,  and,  for  want  of  cash  to  dis- 
charge the  said  legacies,  he  directed  and  empowered  his 
executors  to  sell  any  part  of^  hb  estate  they  might  think 
best,  for  that  purpose. 

The  estate  of  the  defendants'  testator  was  indebted  to  the 
plaintiffs'  testator,  for  53  dollars  and  36  cents,  on  account, 
and  for  three  several  bonds,  executed  by  /  Ardm^  in  1766, 
1767,  and  1771,  to  several  persons,  and  by  them  assigned  to 
Jacob  J.  Arden^  in  1787,  and  1793,  the  amount  of  which' 
with  interest,  to  the  1 9th  of  October^  1 804,  was  1 ,1 52  dollars 
and  35  cents.  It  was  admitted,  by  the  plaintiffs,  that  100/., 
part  of  the  legacy,  had  been  paid ;  but  they  claimed,  as  due 
to  them  from  the  defendants^  testator,  the  sum  of  2,261  dol- 
lars and  6  cents. 

The  plaintiils'  testator  made  his  will  in  Jtme,  and  died  in 
July,  1801. 

The  plaintiffs,  in  their  bill,  charged  that  the  defendants 
refused  to  give  an  account  of  the  real  and  personal  estate  of 
their  testator,  pretending  that  there  was  not  enough  to  satisfy 
the  debts  and  legacies,  &c.,  and  that  they  had  no  power  to 
sell  the  real  estate,  &c.  The  bill  prayed  relief,  &c.,  and  for 
an  account,  and  that  so  much  of  the  real  estate  of  the  defend- 
ants' testator  as  might  be  necessary  to  pay  and  satisfy  the 
plaintiffs'  claim,  might  be  sold,  &c. 

The  answer  of  the  defendants  admitted  all  the  material 
facts  stated  in  the  bill,  except  the  amount  of  the  debt  claim- 
ed. On  the  17th  of  May^  1813,  there  was  an  order  of  refer- 
ence to  a  master  to  take  an  account,  and  to  ascertain  and 
report  upon  all  the  matters  contained  in  the  pleadings, 
and  by  consent,  to  examine  the  parties  on  oath,  and  all  wit- 
nesses produced  on  either  side. 

On  the  14th  of  January,  1814,  the  master  made  a  report 
that  there  was  due  to  the  plaintiffs,  upon  the  legacy,  bondsy 
and  several  accounts  mentioned  in  the  pleadings,  the  sum  of 
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1,435  dollars  and  89  cents,  according  to  the  schedules  an-       1814. 
nexed  to  his  report. 

To  this  report  the  derendants  made  the  following  excep- 
tions :  ' 

1.  That  no  credit  was  given  to  the  defendants  for  100/« 
stated  to  have  been  received,  on  the  15th  of  Juty,  1796,  by 
the  plaintiffs^  testator,  from  James  Ddancey^  with  interest. 

2.  That  no  credit  was  given  for  1 5/.,  due  to  the  defendants' 
testator,  for  house  and  rent,  for  S«,  at  H.,  in  1782. 

3.  That  no  credit  was  given  for  336/.,  for  board  of  plain- 
tiffi'  testator,  his  wife  and  children,  from  1775  to  1782  ; 

4.  Nor  for  36/.,  paid  by  the  defendants'  testator  for  a 
aubstitate  in  the  army  for  the  plaintiffs'  testator,  in  1776 ; 

5.  Nor  for  1925  dollars,  the  amount  of  certificates  of 
part  of  the  estate  of  the  defendants'  testator,  the  inventory 
of  which  was  taken  by  one  of  the  plaintiffs  ; 

6.  Nor  for  6/.,  for  barn  rent,  &c.,  in  1782  ; 

7.  Nor  for  3/.  25.  for  articles  furnished  plaintifis'  testator 
in  1784. 

8.  Because  Th.  j^rJen,  jun.,  was  examined  as  a  witness 
before  the  master. 

9.  Because  the  legacy,  after  a  lapse  of  30  years,  ought  te 
have  been  presumed  to  have  been  paid. 

The  plaintiffs  expected  to  the  report,  because  the  defend- 
ants' testator  had  been  credited  for  a  butcher's  stall  100/. 
instead  of  17/. ' 

These  exceptions  were  reserved  until  the  final  hearing 
of  the  cause. 

R.  Riker^  for  the  plaintiffs. 

Burr^  contra. 

The  Chancellor.     The  validity  of  the  charges  speci- 
fied in  the  exceptions,  depended  upon  the  proofs  before  the 
master,  and  I  see  no  sufficient  reason  to  interfere  with  his  re- 
in respect  to  either  of  those  chaises  which  have  not 


Arobh 
Arpbv. 
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1  SI  4.  been  allowed.  Some  of  them  i^rere  not  supported  by  proofs 
and  others  do  not  appear  ever  to  have  been  made  and  in- 
tended,  by  the  defendants'  testator,  as  debts  to  be  refunded 
by  the  son. 

The  transactions  referred  to  are  stale  and  ancient,  and 
the  more  loose  and  difficult  to  unravel,  because  they  were 
family  dealings,  and  concerns  between  the  father  and  son. 
It  would  be  hazardous  to  sift  too  nicely  such  charges.  The 
master  was  directed  to  take  an  account,  and  the  parties  have 
had  a  full  and  fair  hearing  before  himi  as  well  with  their 
proofs  as  with  their  allegations.  The  demands  on  the  part 
of  the  plaintiffs  were  chiefly  founded  ofk  unquestionable 
vouchers,  such  as  the  will  and  the  bonds;  and  the  only  ob- 
jection to  them  arose  from  the  presumption  of  payment, 
founded  on  the  lapse  of  time.  But  these  chaiges,  brou^t 
forward  on  the  part  of  the  defendants,  were  destitute  of 
any  real  accuracy  and  authenticity,  and  seem  to  have  been 
set  up  more  for  the  purpose  of  embarrassing  the  counter 
claims,  than  from  any  real  sense  of  their  solidity. 

The  objection  to  the  demands  of  the  plaintiffs,  on  the 
ground  of  time,  is,  prima  facie^  of  great  weight.  After  a 
lapse  of  40  years,  and  when  the  representatives  of  the  real 
and  personal  estate  were  all  dead,  the  presumption  of  pay- 
tnent  of  a  legacy  was  suffered  to  prevail,  though  the  parties 
were  admitted  to  make  proof  to  repel  the  presumption^  but 
it  was  not  sufficient.  (Jones  v.  Turburville^  2  Vesey^  jun., 
.11.)  And,  in  a  subsequent  case,  the  Master  of  the  Rolls 
thought  that  35  years  would  be  sufficient  to  bar  n  legacy,  on 
Ae  presumption  of  satisfaction.  (2  Veacy^  jun.  272.  Pick^ 
wing  ▼.  Stamford.)  There  is  no  legal  bar  by  force  of  the 
statute  of  limitations  to  a  legacy.  It  cannot  be  pleaded, 
but  still  the  court,  jubtly  averse  to  giving  countenance 
to  very  stale  demands,  adopts  the  provisions  of  the  statute 
as  a  guide,  in  the  exercise  of  its  discretion.  {Higgins  y. 
Crmmfordj  2  FM<?y,  jun.  571.  Prince  v.  Heylin,  1  Atk, 
493.  Siackhouse  v.  Bamston,  10  Ves.  466—7.)  In  the 
present  caBe,  however,  the  presumption  of  payment,  both  as 
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to  the  l^acy  and  the  bonds,  U  sufficiently  repelled.    The      1614. 
executors,  who  were  to  pay  the  legacy,  are  alive,  and  parties  ''-^[[^"^J^^ 
to  the  suit,  and  one  of  them  expressly  admits,  that  only  one         ▼• 
mdiety  of  the  legacy  has  been  paid  ;  and  he  also  admits  the 


payment  of  interest,  from  time  to  time,  on  the  bonds,  and  that 
they  are  still  due.  In  addition  to  this  answer  of  one  of  the 
defendants,  he  has  been  examined  before  the  master,  under 
the  order  of  reference,  and  his  credit  submitted  to  inqui- 
ry. In  this  case,  and  upon  these  proofs,  we  must  take  the 
admission  of  the  only  competent  executor,  and  it  will  not  do 
to  set  aside  these  admissions  on  mere  surmise  of  some  collu- 
sion. The  question,  on  the  fidelity  of  the  defendants,  as 
trustees,  is  not  now  in  issue,  and  it  is  averred,  and  so  I 
should  infer,  (as  the  objection  has  not  been  raised  until  now,) 
that  the  examination  of  7  A.  Arden  was  by  consent,  and 
at  the  instance,  and  for  the  benefit,  of  the  other  defendant ; 
and  if  the  legacy  and  bonds  are  due  in  any  part,  interest 
thereon  follows  as  of  course. 

The  exceptions  were,  acco'rdingly,  disallowed,  and  the  re- 
pbrt  confirmed. 

As  the  cause  was  set  down  for  final  hearing,  as  well 
•B  Hpon  the  exceptions,  another  point  submitted  was,  wtiether 
H  decree  for  the  sale  of  the  real  estate  ought  to  be  made. 
llie  prayer  in  the  bill  was  for  a  sale'  of  so  much  of  the 
real  estate  as  should  be  necessary  to  pay  the  debt,  and  the 
answer  of  the  defend^fits  admitted  the  insufficiency  of  the 
personal,  and  the  sufficiency  of  the  real,  estate.  The  debts 
were  not  charged  upon  the  real  estate,  but  the  txecutors 
WMTt  direcled,,  in  case  Ike  personal  jestaie  failed^  to  sell  so 
smich  of  ike  real  estate  as  should  be  requisiie  to  pay  the 
Ugueits.  An  objection  was  made,  that  the  devisees  were 
not  parties. 

The  caose  coming  on  again,  upon  this  last  point,  it  was  Oeiober  isih. 
feferred  back  to  the  master,  to  ascertain  and  report  whether 
Uie  executors  had  duly  administered  all  the  assets.     This 
was  necessary  to  be  ascertained,  before  recourse  could  be 
had  to  the  land,  or  Sefore  it  was  requisite  to  determine 
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1814.      whether  the  devisees  in  remainder,  after  the  termination  of 
^■^pj^*^^  the  life  estate  of  one  of  the  executors,  were  to  be  brought 
in. 

Order  accordingly,  (a) 


▼.         m. 
Bl 


(a)  Note.  The  question  of  parties  was  not,  afterwards,  agitated,  as  cer- 
tain lands  were  directed  to  be  sold,  which  the  executors  had  purchased  after 
the  testator's  death,  and  with  his  funds. 


*^je« 


October  I9(ii. 


St£V£ns  against  Beekman  and  others. 

An  injunction  is  not  allowed,  in  order  to  prevent  th^^petition  of  a  trespatM, 
in  entering  and  cutting  down  timber,  on  land  of  which  the  plaintiff  is  In 
possession  as  owner,  and  has  adequate  remedy  at  law  for  the  trespass* 

Though,  it  seems,  an  injunction  may  be  allowed  in  a  case  of  trespass,  under 
very  special  circumstances. 

MOTION  for  an  injunction  on  a  bill,  stating  that  the 
plaintiff,  on  the  20th  of  March^  180G,  purchased  by  deed^ 
in  fee,  for  a  valuable  consideration,  of  Jacob  Gltn^  certain 
lands  therein  described,  in  the  countj  of  Saratoga,  and  ad- 
joining Glen^s  Falls.  That  before  the  purchase,  the  plain- 
tiff, for  20  years  and  upwards,  had  been  in  the  quiet  pos- 
session of  the  greater  part  of  the  premises,  as  tenant  to  Gteh^ 
and  of  the  residue  for  about  3  or  4  years.  That  GUn  had 
good  right  and  title  to  sell.  That  the  plaintiff  had  con- 
tinued, and  still  was  ii)  possession  as  owner.  That  about  3 
or  4  years  ago,  the  defendant  (Beekman)  brought  an  action 
of  ejectment  against  the  plaintiff,  for  the  south  or  west  part 
of  the  premises,  and  which  suit  had  never  been  brought  to 
trial.  That  Beekman  had  no  title.  That  the  other  two  de- 
fendants, /.  and  G.  Lumnendall,  deriving,  or  pretending  to 
derive,  a  title  under  Beekman^  had  entered  on  the  premises, 
and  cut  down  timber,  and  taken  it  away,  without  permission: 
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and  that  the  part  of  the  premises  on  which  such  waste  was      18t4. 


.  committed,  was  principally,  if  not  exclusively,  valuable  on 
account  of  the  timber.    That  the  two  other  defendants  were         v. 

BXSKMAV. 


sttli  continuing  to  commit  waste  on  the  premises,  and  the 
plaintiff  was  apprehensive  that  the  d«  fendants  would  continue 
to  do  so,  unless  restrained  by  this  court.  The  plaintiff,  there- 
fore, prayed,  for  an  injunction  against  a  repetition  of  the 
trespass,  and  that  the  defendants  may  account  for  the  timber 
already  cut. 

The  bill  was  sworn  to,  and  with  an  accompanying  affida- 
vit, that  the  two  last  defendants  were  poor. 

J.  V.  JVl  YaU3  and  iBurr,  for  the  plaintiff. 

The  Chancellor^  This  is  a  case  of  an  ordinary  tres- 
pass upon  land,  and  cutting  down  the  timber.  The  plaintiff 
is  in  possession,  and  has  adequate  and  complete  remedy  at 
law»  This  is  not  a  case  of  the  usual  application  of  jurisdic- 
tion by  injunction ;  and  if  the  precedent  were  once  set,  it 
would  lead  to  a  revolution  in  practice,  for  trespasses  of  this 
kind  are  daily  and  hourly  occurring. 

I  doubt,  exceedingly,  whether  this  extension  of  the  ordi- 
nary jurisdiction  of  the  court  would  be  productive  of  public 
convenience.  Such  cases  are  generally  of  local  cognizance ; 
and  drawing  them  into  this  court  would  be  very  expensive, 
and  otherwise  inconvenient.  Lord  Eldon  said,  that  there 
was  no  instance  of  an  injunction  in  trespass,  until  a  case  be- 
fore Lord  Thurlow.  relative  to  a  mine,  and  which  was  a  case 
approaching  very  nearly  to  waste,  and  where  there  was  no 
dispute  about  the  right.  Lord  Thurlow  had  great  difficulty 
as  to  injunctions  for  trespass;  and  though  Lord  E/don 
thought  it  surprising  that  the  jurisdiction  by  injunction  was 
taken  so  freely  in  waste,  and  not  in  trespass,  yet  he  proceed- 
ed with  the  utmost  caution  and  diffidence,  and  only  allowed 
the  writ  in  solitary  cases  of  a  special  nature,  and  where 
irreparable  damage  might  be  the  consequence,  if  the  act  con- 
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I8li^  tiiMieil.  It  has  also  been  ftllowed  in  cases  wkere  the  tre»- 
^J*^J^J^  pass  had  grown  into  a  nuisance,  or  where  the  priucipie  of 
▼•  Riuitipitetly  ofsuits  among  numerous  claimants  was  applica- 
bl#».  (Mttckeli  ▼•  Dors  J  6  Ves.  147.  Hansen  v.  Oardi^ 
ner^  7  Ves.  305.  Smith  v.  Collyer^  8  Ves.  89.)  There 
is  the  less  necessity  for  the  interference  of  this  court,  since 
the  statute  (Jf.  R.  L.  vol.  1.  525.)  makes  the  cutting 
down  timber  a  misdemeanor  punishable  bj  fine  and  impri- 
sonment, and  also  gives  the  party  injured  treble  damages. 
There  is  nothing  in  this  case  so  special  and  peculiar  as  to 
call  for  this  particular  relief,  and  especially,  when  I  am  not 
justified  by  any  established  practice  and  precedent. 

Motion  denied. 


»«« 


Oeft*crS6th.  Smith  akp  Mead  against  Lowrt. 

Ad  infuneiion  will  not  begraated  to  etay  proceedings  at  la«r,  on  a  judgment, 
on  tlif  ground  that  the  defendant  at  law  was  prevented,  by  publie  businev, 
from  making  due  preparations  for,  and  attending  a'  the  triaj,  and  that  the 
pltintiffhad,  on  the  evidence  of  one  witness,  whom  be  had  suborned  to  swear 
falsely,  recovered  a  verdict  for  a  much  larger  sum  in  damages  thai»he  was 
justly  entitled  to ;  and  that  the  supreme  court  bad  refused  to  grant  a  new 
trial  in  the  cause. 

THE  bill,  which  was  for  an  injunction,  stated,  that  in  May, 
1811,  the  plaintiffs  contracted  to  deliver  to  the  defendant, 
in  satisfaction  of  a  debt  of  675  dollars,  owing  to  him,  140 
barrels  of  salt,  at  Portland^  on  the  southerly  side  of  la^ 
E^y  on  the  Ist  of  SeptfrnbeVy  181 2.  That  war  interrea* 
ing  with  Greai'Britain,  and  obstructing  the  communicaticm 
between  the  salt  works  at  Onondaga  and  thai  place,  the 
parties  agreed  that  the  contract  should  be  satisfied  by 
the  payment  of  100  dollars  in  cash,  and  a  quantity  of  hats, 


LOWRY. 
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tind  the  residue  in  salt,  to  be  delivered  at  LewisiozDn^  in  At-       1814. 
agara  county,  at  the  market  price.     That  the  plaintiffs  were  ^^^^^^^^^ 
teady  to  perform  the  contract,  but  that  the  defendant  was 
not  ready  to  receive.    That  the  defendant,  afterwards,  sued . 
SmUhj  in  the  supreme  court,  on  the  contract  first  made,  and 
the  cause  was  brought  to  trial  at  the  Onondaga  circuit,  iii 
/tme,  1814.     ThatSmz/A,  for  some  weeks  previous  to  the 
time  of  trial,  being  engaged  in  public  business,  in  transport- 
ing public  stores  from  O^ego  Falls  to  Sackett^s  Harbour, 
could  not  be  allowed  to  quit  the  public  service,  to  prepare 
for  the  trial,  so  that  due  preparation,  on  his  part,  was  not 
made. 

That,  at  the  trial,  the  present  defendant  proved,  by  one 
witness,  tha^  on  the  1st  of  September ^  1819,  he  sold  18 
bushels  of  salt,  at  Portland^  for  12  dollars  a  barrel ;  and,  on 
this  evidence,  a  verdict  was  found  for  the  plaintiff  in  that 
suit,  estimating  the  salt  at  that  rate,  for  above  2,000  dollars. 
That  Smith,  at  the  last  Augttst  term  of  the  supreme  court, 
applied  for  a  new  trial,  on  affidavits  of  seven  witnesses  re- 
siding at  Portland,  that  the  price  of  salt,  in  that  place,  in 
September,  1812,  was  8  dollars  a  barrel;  that  the  village 
was  small,  and  half  the  quantity  contained  in  the  contract 
would  have  overstocked  the  market ;  but  the  supreme  court 
refused  to  grant  a  new  trial,  merely  to  enable  the  party  to 
diminish  the  damages.  That,  since  the  trial,  the  plaintiffs 
have  discovered  that  the  witness  produced  by  the  present  de- 
fendant, at  the  trial,  was  procured  by  subornation  and  cor- 
ruption: that  the  defendant  procured  the  witness,  as  his 
agent,  to  make  a  pretended  sale  of  18  bushels  of  salt,  to  a 
purchaser,  substituted  by  the  defendant  for  that  purpose,  at 
the  rate  of  12  dollars  a  barrel,  which  sale  was  not  bonajide, 
but  collusive ;  that  the  same  1 8  bushels  were  purchased  at 
Portland,  about  the  1st  of  September,  1812,  at  8  dollars  per 
barrel. 

That  a ^. /a.  had  been  issued  on  the  judgment  of  the 
supreme  court ;  and  the  plaintiffs  prayed  an  injunction,  &c# 

Vor..  I.       .  2  S 
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1814.  GoM,  for  the  plaintifis. 


V.  The  Chancellor.     This  is  not  a  case  in  \?hich  the 

LowBT.     QQ^^  can  interfere  with  the  verdict  and  judgment  at  law. 


October  ^ib.  The  plaintifi^  Smithy  was  in  public  empioymenl  for  some 
weeks  previous  to  the  trial,  but  be  was,  at  the  time,  in  or 
near  the  county  otOnondagUj  and  he  had  an  attorney  and 
counsel  employed  to  attend  to  his  cause;  and  it  does  not  ap- 
pear that  any  application  was  made,  on  his  part,  to  the 
circuit  court,  to  postpone  the  trial.  He  must  have  known, 
or  he  was  bound  to  know,  that  he  was  sued  upon  the  ori- 
ginal written  contract  mentioned  in  his  bill,  and  that  the 
price  of  salt,  at  the  place  of  delivery,  on  the  Ist  of  SepUm- 
&er,  1812,  would  be  a  matter  of  inquiry  at  the  trial.  He  may, 
therefore,  be  considered,  fromhisowh  statement,  as  having 
voluntarily  gone  to  trial  on  the  question  of  damages,  as  to  the 
value  of  the  salt,  and  the  application  for  a  new  trial  was  not 
on  the  ground  of  irregularity  or  surprise,  but  on  the  disco- 
very of  testimony,  to  prove  the  damages  excessive.  The 
only  new  ground  of  equity  set  up  is,  that,  since  the  applica- 
tion for  the  new  trial,  be  has  discovered  that  the  testimony 
of  the  witness,  who  proved  upon  the  trial  the  price  of  salt  at 
Portland^  was  procured  by  subornation  and  perjury,  and 
that  his  testimony  was  founded  upon  a  fictitious  sale,  con- 
trived for  the  occasion.  But  the  general  rule  at  law  is,  that 
a  new  trial  is  not  to  be  granted  to  giv^  the  party  an  oppor- 
tunity to  impeach  the  credit  and  integrity  of  a  witness. 
(Dtiryee  v.  Dennisorij  5  Johns.  Rep.  248.)  This  case  re- 
solves itself  into  a  mere  question  of  excess  of  damages,  arising 
from  the  want,  as  the  bill  expresses  it,  "  of  due  preparation'^ 
when  the  plaintiff  went  to  trial.  The  fraud  alleged  in 
procuring  the  testimony  of  the  witness  could  have  been  suf- 
ficiently repelled  and  defeated  by  the  testimony  of  the  wit- 
nesses since  procured,  as  to  the  true  state  of  the  market,  and 
the  true  price  of  salt  at  Portland,  at  the  time  fixed  by  the 
contract  for  the  delivery.    The  plaintiff.  Smithy  had  ex- 
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LOWRT. 
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cessive  damages  given  against  him,  at  the  rate  of  1  %  instead  1814, 
of  8  dollars  a  barrel  for  salt,  merely  because  he  went  to 
trial  unprepared.  The  cases  of  relief  in  equity,  against  ™v' 
judgments  at  lavr,  founded  in  fraud,  are,  when  the  fraud  goes . 
to  the  whole  judgment,  and  not  to  die  mere  excess  of  da- 
mages in  a  case  properly  sounding  in  damages ;  and  when 
the  fraud  could  not  have  been  met  and  defeated  at  the  trial. 
It  would  be  setting  a  precedent  most  inconvenient  to  the 
public,  for  this  court  to  interfere  in  a  case  Hke  tiiis,  of  the  al* 
leged  perjury  of  a  witness,  on  a  question  as  to  the  amount  of 
damages,  and  to  provide  for  a  new  trial  when  an  application 
for  a  new  trial  has  already  been  denied  at  law,  and  when 
courts  of  law  exercise  a  most  liberal  and  equitable  discretion 
on  the  subject  of  new  trials,  and  when  the  injury  complain- 
ed of  is,  in  a  great  degree,  to  be  imputed  to  &e  party's  own 
want  of  preparation. 

Applications  to  this  court  for  a  new -trial,  after  a  verdict 
at  law,  are  very  rare  in  modern  times,  since  eourts  of  law  ex- 
ercise the  same  jurisdiction,  and  to  the  same  liberal  extent. 
In  the  late  case  of  Bateman  v.  Willoey  (1  Sehoah  ^  Lefrog, 
201.,)  Lord  Redtsdah  observed,  that  ^<a  bill  for  a  new 
trial  was  watched  by  equity  with  extreme  jealousy,  and  it 
must  see  that  injustice  has  been  done,  not  merely  through 
the  inaitention  of  the  parties  ;  and  he  held  it  to  be  uncon- 
scientious and  vexatious,  to  bring  into  a  court  of  equity  a 
discussion  which  might  have  been  had  at  law."  Even  in 
the  old  cases,  and  before  new  trials  were  much  known  and 
used  at  law,  the  court  of  chancery  proceeded  with  great 
caution  in  awarding  a  new  trial  at  law.  In  Curtis  v.  Small* 
ridge^  (I  Ck.  Cas.  43.  2  Freeman,  178.,)  the  bill  was 
for  relief  against  a  recovery  in  trover ;  and  though  it  ap* 
peared  that  the  recovery  was  unjust,  and  had  so  been  ad- 
mitted by  the  plaintiff  in  law,  yetj  as  it  did  not  appear  that 
the  defendant  at  law  was  prevented  by  accident  from  having 
his  mtnesses  at  the  trial,  the  Master  of  the  Rolls  would  not 
grant  a  new  trial  for  the  neglect  of  the  party,  and  so  dismiss- 
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1814.  ed'the  bill.  JnTov^v.  Voung,  (Prec.  in  CA.  193.,)  the 
bill  for  a  new  trial  at  law  was  dismissed,  though  the  plaintifi^ 
bad  discovered,  since  the  trial,  that  the  principal  witness 
.  against  him  was  bterested ;  and  the  Lord  Keeper  observed^ 
that  "  new  matter  may,  in  some  cases,  be  ground  for  relief, 
but  it  must  not  be  what  was  tried  before ;  nor,  when  it  con- 
sists in  swearing  only,  will  I  ever  grant  a  new  trial,  unless 
it  appears  by  deed  or  writing,  or  that  a  witness,  on  whose  tes- 
timony the  verdict  was  given,  was  convicted  of  perjury.^' 
And  Lord  Uardwickt^  in  Richards  v.  SymeSj  (2  Aik,  319.,) 
refused  a  new  trial  on  the  suggestion  that  the  party  was  not 
apprized  of  a  particular  evidence,  and,  therefore,  not  pre- 
pared to  meet  it. .  The  chancery  cases  have  generally  agreed 
in  granting  a  new  trial  at  law,  on  the  discovery  since  the 
trial,. of  a  receipt  or  acquittance  in  full  of  the  demand.  (The 
Master  of  the  Rolls,  in  The  Countess  of  Gainsborough 
V.  iSifford,  2  P.  Wms.  424.  Hennell  v.  Kelland,  1  Eq. 
Cos.  Abr.  311.  and  2  Vem.  437.,  cited  ih.  Williams  v. 
Luj  3  Aik*  223.)  But  since  the  decision  in  the  K.  B.,  in 
Marriot  v.  Hampton^  (7  Term  Rep.  269.,)  this  doctrine 
se^ms  to  be  overruled,  on  the  broad  ground  that  there  must 
be  an  end  of  litigation  ;  and  it  may  be  questioned  whetiier 
equity  would  now  interfere,  even  in  this  case,  after  the 
refusal  by  a  court  of  law.  I  find  that  so  early  as  the 
case  of  Sewell  v.  Freeston^  (1  CA.  Cas.  65.,)  the  court  of 
chancery  refused  assistance  where  the  defendant  at  law  had 
written  a  letter  which  the  plaintiff  could  not  prove  at  the 
trial,  and  which  would  have  discharged  him. 

Upon  the  whole,  it  appearsHo  me  that,  under  the  circum- 
Btances  of  this  case,  the  plaintiff  is  not  entitled  to  the  interfe- 
rence of  this  court  to  stay  execution  on  the  judgment,  and 
(bat  the  motion  for  an  injunction  must  be  denied. 

Motion  denied. 
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W.,  J.,  &  B.    Bradwell,    infants^    (hy    their  guardian- 
and  nextfrtend^)  against  Weeks. 

Infants  cannot,  by  their  tolieiior  or  eoumelj  petition  tlie  court  to  be  relieved 
from  the  oeceuity  of  depositing  the  lum  required  by  tbe  rules  of  court,  on 
entering  their  appeal  from  a  decree  ;  but  must,  as  in  all  other  cases,  appear 
by  their  guardian  or  next  friend. 

The  37/A  Rule  of  this  court,  made  June  7th,  1806,  requiring  the  party  ap- 
pealing from  a  decree  or  order  of  this  court,  to  deposit  100  dollars  with 
the  register  or  assistant  register,  to  answer  for  costf,  &c.,  is  an  equitable 
and  salutary  rule,  intended  to  prevent  delay  and  abuse. 

PETITION  of  the  three  infant  plaintiffs,  with^  their 
names  subscribed  by  A.  Burr^  their  solicitor  and  counsel, 
stating,  that  on  the  31st  of  Jlfoy,  1814,  they  exhibited  their 
bill,  claiming  the  whole  personal  estate  of  John  Bradwell, 
their  deceased  uncle ;  that,  '^  by  the  decree  of  this  court,  one 
third  of  the  personal  estate  was  directed  to  be  paid  to  cer- 
tain persons  who  were  of  kin  to  the  deceased,  but  subjects  of 
Great  Britain^  and  resident  in  England ^^^  that  they  deem  the 
decree  to  be  erroneous,  and  wish  to  enter  their  appeal ; 
but  that,  by  the  rules  of  this  court,  they  are  required  first 
to  deposit  with  the  register  the  sum  of  100  dollars ;  that  the 
plaintiffs  cannot  command  that  sum  -,  and,  as  the  appeal  will 
not  occasion  delay,  they  prayed  leave  to  appeal  without 
makii^  such  deposit.  (Vide  S.  C,  and  the  decree  of  the 
court,  ante,  p.  206.) 

Burr,  for  the  plaintiffs. 

RiggSj  contra. 

The  Chancellor.  The  objections  to  the  motion  ap- 
pear to  be  well  taken. 


BaADWKU, 
V. 

Wkkxs. 

Ao9.7th. 
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1814.  (1.)  The  plainlifis,  being  infants,  cannot  act  by  solicitorin 
this  instance  more  than  in  the  other  proceedings  in  the  suit. 
The  suit  was  commenced  and  conducted  for  them  by  their 
_  guardian  and  next  friend,  and  no  reason  appears  why  the 
guardian  is  dropped  in  this  application.  It  is  against  the 
course  and  order  of  the  court,  and  not  conducive  to  the  se- 
curity of  the  rights  of  the  parties.  The  in&nts  should  act 
under  the  advice  and  discretion  of  their,  guardian  or  next 
friend,  and  the  opposite  party  has,  in  such  case,  a  responsi- 
ble person  for  costs. 

The  decree  is  inaccurately  stated  in  the  petition,  but  as 
a  true  copy  was  annexed,  the  mistake  was  capable  of  correc- 
tion. 

(3.)  As  a  new  petition,  in  the  name  of  the  guardian,  might 
hereafter  be  preferred,  it  will  be  convenient  to  the  parties 
that  I  should  now  consider  the  fitness  of  the  application  upoa 
its  merits. 

The  37th  rule  of  the  7th  of  June,  1806,  requires  that  the 
party  appealing  from  a  decree  or  order  of  this  court,  should 
deposit  100  dollars  with  the  register  or  assistant  register, 
to  answer  tlie  costs,  if  he  shall  not  prosecute  the  appeal  with 
effect ;  and,  in  default,  ^'  proceedings  shall  thereupon  be 
had,  as  if  such  appeal  bad  not  been  made." 

If  this  be  a  rule  just  and  reasonable  in  itself,  and  one  which 
the  court  had  authority  to  make,  I  see  no  sufficient  reason 
for  dispensing  with  it  in  this  particular  case.  The  practice 
of  the  court  ought  to  be  settled  and  uniform. 

The  object  of  the  rule  was  to  prevent  the  abuse  of  suing 
out  appeals  for  the  mere  purpose  of  delay,  without  any  boTM 
Jide  intent  of  prosecuting  them  to  effect,  by  subjecting  die 
party,  at  all  events,  to  the  payment  of  the  costs,  which  his 
appeal  necessarily  produces.  The  practice  with  us  is  to 
lodge  the  appeal  in  the  register's  office,  and  the  court  above 
is  not  considered  as  possessed  of  the  jurisdiction  of  the  cause, 
until  the  petition  of  appeal  has  been  presented  to  them,  and 
which  cannot  be  until  they  are  in  session.     Without  this 
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deposit,  a  cause  might  be  delayed  in  this  court  during  the      1814. 
whole  vacation  of  the  court  of  errors,  (which  is  generally  ^^^"^^^^ 
from  April  to  Febmary^)  and  the  appeal  be  then  abandoned         ▼. 
without  any  means  of  affording  indemnity  for  the  costs  in  *' 

the  mean  time  accrued.  The  court  above  cannot  award 
costs  unless  they  are  possessed  of  the  cause,  and  that  cannot 
be  until  the  petition  of  appeal  is  presented  to  that  court,  and 
filed  If  an  appeal,  then,  be  lodged  in  the  register's  office, 
according  to  our  practice,  and,  perhaps,  soon  after  the  ad- 
journment of  the  court  for  the  correction  of  errors,  it  must 
rest  in  the  discretion  of  this  court  to  determine,  in  the  first 
instance,  whether  that  appeal  shall  be  a  stay  of  proceedings. 
The  most  intolerable  abuse  would  otherwise  arise  under  the 
practice  of  appeals ;  for,  as  Lord  Eldon  observed,  if  a  peti- 
tion, even  to  stay  proceedings  in  a  cause,  were  refused,  the 
party  would  have  nothing  to  do  but  to  appeal  from  that  order, 
and  thus  carry  his  point.  There  must,  then,  as  I  had  occa- 
sion lately  to  consider  in  the  case  of  Green  v.  Winter^*  »  jinie^  p.  77. 
be  a  power  and  a  discretion  in  the  Chancellor,  as  there  is, 
on  error,  in  a  court  of  law,  {EntwistU  v.  Shepherd^  2  Term 
Rep.  78.  Kempland  v.  Macauley^  4  Term  Rep.  436.,)  to 
determine,  in  the  first  instance,  upon  the  operation  of  the 
appeal,  and  to  what  extent,  and  upon  what  points,  it  shall  stay 
proceedings.  The  object  of  the  rule  was  to  prevent  the 
abuse  of  lodging  an  appeal  in  the  register's  office,  and  delay- 
ing the  cause,  and  putting  the  officer  to  the  expense  of 
making  out  the  requisite  transcripts,  and  the  opposite  party 
to  the  expense  of  preparing  to  meet  the  appeal,  and  then 
abandoning  the  appeal  before  it  had  ever  been  duly  pre- 
sented to  the  court  above,  by  which  means  that  court  could 
not  award  costs.  Ailer  the  court  above  has  become  pos- 
sessed of  the  cause,  so  as  to  do  justice  between  the  parties, 
by  preventing  delay  and  awarding  costs,  the  necessity  of  the 
deposit  ceases. 

The  object  of  the  rule  is  not  to  restrain  appeals,  (for  this 
court  does  not  pretend  to  any  such  power,)  but  merely  to 
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IS  14.      privefU  a  stay  of  proceedings  without  the  depotit;  and,  in 
^^'"^^^^  ttiie  view,  it  is  a  just  and  salutary  rule,  and  within  the  ofdi- 
V.         nary  powers  of  the  court. 

'__  I  have  conversed  with  my  predecessor,  who  made  the 
role  of  1 806,  and  he  gives  the  view  of  it  which  1  have  stated ; 
he  says  he  found  a  similar  rule  existing  when  he  came 
into  this  coui't,  which  was  made  by  Chancellor  Living- 
ston in  the  early  history  of  the  court.  After  such  a  sanc- 
tion and  usage,  it  would  not  be  becoming  in  me  to  reject  the 
rule  at  once,  as  unfit  and  illegal.  I  ought  to  be  tau^t  its 
inconvenience  by  experience,  or  become  persuaded,  upon  the 
fullest  consideration,  of  its  illegality. 
^--^  The  practice  of  requiring  deposits  of  money  to  meet 

,  cxMts,  is  common  in  the  fjnglish  chancery.  A  rehearing  wUI 
not  be  granted  without  a  deposit  of  20/.,  {Cur.  Can.  343. 
Wyatfs  P.  R.  369.,)  nor  a  bill  of  review  without  a  deposit 
of  50/. ;  {CnlberVs  Forum  Romanum^  186. ;)  and  yet  a  re- 
hearing and  a  review  are  remedies  to  which  the  party  i^- 
grieved  has  as  perfect  a  right  as  he  has  to  an  appeal.  The 
statute  organizing  the  court  of  errors,  and  which  grants  the 
appeal,  is  not  to  be  construed  so  strictly  as  to  preclude  all 
checks  upon  the  abuse  of  appeals;  for,  to  prevent  the  abuse 
is  in  furtherance  of  the  due  exercise  of  the  right.  The 
statute  is  as  much  binding  upon  the  court  above,  as  upon 
this  court,  and  if  it  renders  the  rule  of  this  court  ill^al,  it 
would  equally  prohibit  any  similar  rule  in  the  court  above  ; 
and  yet  I  presume  it  will  hardly  be  contended  that  the  court 
above  has  not  competent  power  to  regulate  the  practice  on 
appeals,  and  to  require  of  the  appellant  even  security  for 
costs  on  filing  his  appeal.  In  the  English  house  of  lords, 
there  is  a  standing  rule  of  the  26th  of  January ^  1710,  that 
the  appellant  shall,  in  8  days  after  the  appeal  is  received, 
give  security,  by  recognizance  in  200/.,  to  pay  costs,  if  the 
decree  be  affirmed  ;  and  I  have  no  doubt  that  the  court  for 
the  correction  of  errors,  in  this  state,  is  competent  to  make  a 
similar  rule.    It  has  always  been  supposed  that  it  had  authori* 
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ijj  as  a  necessary  incident  to  its  jurisdiction,  to  render  its      1815. 
practice  conformable  to  that  of  the  house  of  lords  in  England, 
when  sitting  as  a  court  of  appeal ;  and  such  was  the  declared 
sense  pf  the  court, bj  its  6th  rule,  ot  February,  1786. 

Upon  the  whole,  it  appears  to  me  that  the  rule  in  question 
is  fit  and  proper  to  prevent  the  abuse  of  appeals,  bj  suing 
them  out  merelj  to  gain  time,  and  avoid  costs ;  and  that  it 
ought  to  continue  until  this  court  is  better  advised  of  its 
unfitness,  or  until  the  court  above  shall  have  made  some 
other  or  further  rule  on  the  subject. 

Motion  denied* 


in»* 


1815. 

BUNN  AND  OTHERS  agaiftst  WiNTHROP  AND  0THSB8.  /OfltWiy  16tb. 

A  voluntary  conTey^nce  or  settlement,  though  retained  by  the  graotor,  in  hit 
potaeesiony  until  bis  death,  is  good. 

As  betwoeo  the  parties^  a  voluntary  actual  Uansfer,  by  deed,  of  a  chattel  in- 
terest, is  valid,  without  any  consideration  appearing. 

In  regard  to  chattel  interests,  an  a^eement  under  sea/ imports  a  consideration 
at  law.  And  a  voluntary  bond,  Or  deed  of  a  chattel  interest,  will  be  sup- 
ported in  equity,  without  censideratjon. 

A  caluy  qu€  trutif  though  a  mere  volunteer,  and  the  limitation  without  con- 
sideration, is  entitled  to  the  aid  of  this  court ;  but  the  rule  is  otheiwise 
where  the  party  seeks  to  raise  an  interest  by  way  of  trust,  on  a  covenant 
or  executory  agreement. 

Provision  for  the  mother  of  a  bastard,  and  for  her  infant,  is  a  sui&clent  con- 
sideration to  support  a  bond,  or  a  deed  of  a  personal  chattels,  made  by 
the  father  of  the  child  for  that  purpose. 

Plaie  used  in  the  family  passes  under  a  devise  or  conveyance  of  <<  household 
goods  and  furniture." 

THE  bill  in  this  case  stated,  that  TTiomas  Marston,  de- 
ceased, being  seised  of  a  large  real  and  personal  estate, 
made  his  will,  on  the  27th  of  Ju/y,  1808,  by  which  he  de- 
vised parts  of  his  real  estate  to  his  grandchildren,  and  made 

Vol.  I.  2T 
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1815.      some  of  the  defendants  bis  executors.    The  testator  died 
January  11,  1814. 

Hannah  Cum/j  one  of  the  plaintiffs,  separated  from  her 
^  husband,  John  Curry ^  and  hy  articles,  dated  July  3,  1 802, 
mutually  entered  into  between  them,  by  means  of  Willuim 
Bunn^  plaintiff,  as  trustee^  with  sureties,  she  was  allowed  to 
live  separate  from  her  husband,  and  enjoy  all  her  estate 
and  property,  to  her  sole  and  exclusive  use. 

Mary  Bunn  Marston,  an  infant,  also  one  of  the  plaintiffs, 
was  the  natural  child  of  the  testator  and  Hannah  Curry. 
For  about  18  years  previous  to  the  death  of  the  testator, 
Hannah  Curry  resided  in  his  house,  and  had  the  care  and 
management  of  his  family,  as  his  housekeeper,  the  testator 
being  upwards  of  70  years  of  age  at  the  time  of  his  death. 
The  testator  repeatedly  declared  his  intention  to  make 
provision  for  Mrs.  Curry ^  and  his  infant  daughter  by  her; 
and  from  motives  of  gratitude  towards  her,  for  her  long 
and  faithful  services,  and  a  sense  of  moral  obligation  to  pro- 
vide for  her  daughter,  the  testator  did,  on  the  26th  of  Feb-  ■ 
ruary,  1811,  make  and  eiecute  a  deed,  by  which  he  grant- 
ed and  conveyed  to  the  defendant,  Wtnthrop^  a  house  and 
lot  of  ground  in  the  city  of  Uew-York^  free  from  ground 
rent,  during  the  term  for  which  the  testator  held  the  pre- 
mises, to  receive  the  rents  and  profits,  and  apply  the  same  to 
the  support  and  maintenance  of  Mrs.  Curry  during  her  na- 
tural life ;  and,  after  her  death,  he  granted  and  conveyed 
the  premises  to  his  natural  daughter,  Mary  Bunn  Marston, 
her  heirs  and  assigns  ;  and  by  the  same  instrument,  the  tes- 
tator further  gave  to  Mrs.  Curry ^ '-  so  much  of  his  furniture 
and  household  goods,  then  in  his  house,  as  she  could  think 
sufficient  towards  furnishing  a  house  in  a  G;enteel  style;''  and 
all  the  residue  of  his  furniture  and  household  goods,  he  gave 
to  the  said  Mary  Bunn  Marston. 

This  deed,  duly  signed,  sealed,  and  delivered,  by  the  tes- 
tator, in  presence  of  two  witnesses,  was,  by  him,  enclosed, 
under  cover,  with  his  last  will,  and  was  found  so  enclosed^ 
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flLfterbis  death,  by  bis  executor,  Winthrop,  ^bo  delivered  1815. 
tbe  same  to  Mrs.  Cuny.  Wmthropy  tbe  defendant, 
is  tbe  only  acting  executor.  The  furniture  and  house- 
hold goods  continued  in  the  house  of  the  testator  until  bis . 
death ;  and  he  left  a  large  real  and  personal  estate,  over 
and  above  all  his  debts.  That  the  defendants  object  to 
the  deed  in  favour  of  Mrs.  Curry,  alleging  it  to  be  of  no 
validity  as  a  deed,  for  want  of  delivery  to  tbe  grantee  ;  and 
because  the  testator  retained  the  possession  of  the  goods; 
and  that  it  is  also  invalid  as  a  testamentary  disposition,  there 
being  no  words  to  show  a  testamentary  intent  The  bill 
chained  that  the  plaie^  in  the  house  of  the  testator,  was  used 
as  part  of  the  furniture,  and  prayed  (hat  the  defendant, 
Winthropj  might  elect  to  accept  or  decline  the  trust  de» 
clared  in  the  deed ;  and  that  if  he  should  decline,  that  he 
might  be  directed  to  bring  the  lease  into  court ;  and  that  the 
court  would  appoint  a  trustee ;  and  that  the  defendant,  Wm" 
throp,  be  directed  to  furnish  an  inventory  of  the  plate,  fur- 
niture, &c. ;  and  that  the  court  would  decree  the  instrument 
above  mentioned  valid  as  a  deed  or  testamentary  disposi- 
tion, &c.  That  the  plaintiff,  Mrs.  Curry,  be  at  liberty  to 
elect  and  take  her  portion  of  tbe  furniture,  &c. ;  and  that 
the  residue  be  delivered  to  the  guardian  of  the  infant,  Mary 
Bunn  Marsion,  or  otherwise  be  disposed  of  for  her  be- 
nefit, &c. 

The  defendants,  in  their  answers,  admitted  the  facts  stated 
in  the  bill,  and  the  execution  of  the  deed  ;  but  they  denied 
its  operation  or  validity,  or  that  it  was  delivered  by  the  tes-. 
tator,  unless  its  remaining  in  the  manner  stated  in  the 
bill  amounted,  in  law,  to  a  delivery ;  and  the  defendant, 
Winthropj  expressly  refused  to  accept  the  trust,  or  act  as 
trustee ;  and  he  annexed  to  his  answer  a  copy  of  the  in- 
ventory of  the  household  furniture  of  the  testator,  inclu- 
ding his  plate ;  and  it  was  admitted  that  the  testator  left  a 
clear  estate  of  the  value  of  1 60,000  dollars,  over  and  above 
all  debts  and  chcumbrances. 
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1815.  Slossofij  for  the  plaintiffi,  contended,  l.Tlat  the  deed 

^<T"V'^^  was  a  valid  settlement,  and  a  revocation,  pro  ianto^  of  the 

V.         will ;  that  such  a  voluntary  settlement  is  good ;  that  the 

iHTflKOF.  pQgggggiQQ  ^f  the  deed  by  the  grantor,  until  his  death,  did 

not  invalidate  or  defeat  it.     (  Vilkrs  v.  Bfanmont,  1  Vernanj 

100.  Bale  v.  J^ewton^  id.   464.     Boughton  v.  Boughton,  1 

Atk.  625.  Barlow  v.  Heneage^  Prec.  Ch.   211.  Clavering  V. 

Claveringj  2   Vernon,  473.  S.  C.  Prec.  Ch,  235.  1  Bro.  P. 

a  122.) 

2.  That  if  the  deed  was  not  valid  as  a  voluntary  settle- 
ment, it  was  good,  at  least,  as  a  testamentary  disposition,  in 
the  nature  of  a  codicil  to  the  last  will  and  testament  of  the 
grantor.  {Otuely  v.  Carroll,  and  Spargold  v.  Spargold, 
cited  and  commented  on  by  Lord  Hardmicke,  in  Ward  v. 
Tamers,  2  Ves.  440.  Rigden  v.  Vallier,  2  Ves.  252—268. 
Peacock  v.  Monk,  1  Fey.  127.  1  Swinbwm  on  Wills ^ 
PowelPs  ed.  note,  p.  74.  part  1.  sec.  10.) 

3.  That  the  plate  passed  under  the  general  words  ^^  house- 
boldgoods  and  furniture.''     {Roper  on  Legacies,  ch.  16.) 

Harison,  for  the  defendants,  did  not  deny  the  general 
doctrine  as  to  voluntary  settlements,  but  contended  that,  in 
all  the  cases  cited,  the  voluntary  deed  was  good  on  the  face 
of  it;  and  that  no  instance  could  be  cited  where  a  mere 
voluntary  conveyance,  not  valid  at  law,  had  been  made 
valid  in  equity.     (1  FonbL  Equity,  339.,  et  seq.) 

In  this  case,  there  was  no  legal  consideration  for  the  deed, 
to  make  it  avail  to  the  cestuy  que  trust.  The  claims  of  Mrs. 
Curry  were  not  of  that  meritorious  nature  to  give  legal  effi- 
cacy to  the  deed ;  and  her  daughter  could  not,  in  law,  be 
so  considered  the  daughter  of  the  testator,  as  to  create  the 
consideration  of  natural  love  and  aflTection  to  support  a 
covenant  against  him  or  his  representatives.  {Prec,  in  Ch. 
475.  2  Ves.  182.) 

As  it  respected  the  leasehold  estate  which  this  instru- 
ment was  to  convey,  it  was  not  a  baigain  and  sale,  for  want 
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of  a  valuable  consideration ;  it  was  not  a  covenant,  in  the      181&* 
nature  of  a  covenant  to  stand  seised,  because  there  was  no  ""^T^^^^^^ 
legal  relationship  between  the  grantor  and  cestvy  que  trtui^         ▼. 
it  was  no  demise,  for  there  was  no  reversion  or  rent  re- 
served ;  it  was  not  an  assignment  of  the  term,  for  the  assignee 
must  hold  subject  to  the  rent.     As  to  the  donation  of  the 
household  furniture,  it  deriyed  no  additional  validity  from 
the  deed  ;  it  would  be  equally  good  if  it  had  been  hj  parol. 
In  either  case,  a  delivery  is   necessary  to  consummate  a 
gift.     The  testator  might  have  revoked  it  when  he  pleased, 
and  his  representatives  cannot  be  bound  where  the  testator 
was  at  liberty.     As  to  any  possession  by  Mrs.  Curry^  it 
could  be  only  that  of  a  stroani^  which  is  a  possession  for 
the  master.    (3  Vesnf^  438.) 

It  is  not  denied  that  a  will,  or  codicil,  may  be  in  the  form 
of  a  deed ;  but,  then,  it  must  appear,  from  the  face  of  the 
instrument  itself,  that  it  was  intended  to  operate  after  the 
death  of  the  party ;  or,  in  other  words,  that  it  was  testa- 
mentary. Such  was  the  case  of  Peacock  v.  Monk;  but  the 
plaintiff  did  not  claim  under  a  will,  and  unless  the  convey- 
ance was  established  as  a  vahd  deed,  he  could  not  recover. 
The  face  of  the  paper  itself  does  not  contain  any  feature  of 
a  testamentary  disposition.  But  whatever  may  be  its  com- 
plexion, this  court  cannot  establish  it ;  nor  can  the  plaintiffs 
found  any  claim  on  it,  as  a  testamentary  disposition,  until  it 
has  been  proved  in  the  court  of  the  surrogate.  To  that 
court,  with  the  right  of  appeal  to  the  judge  of  probate,  and 
to  the  court  of  errors,  is  committed,  exclusively,  the  power 
of  determining  every  thing  appertaining  to  the  proof  of  a 
will,  and  every  part  of  it  relating  to  personal  property. 
Even  in  cases  of  fraud,  so  peculiarly  within  the  jurisdiction 
of  this  court,  if  relating  to  obtaining  of  wills  of  personal 
estate,  resort  must  be  bad  to  that  tribunal  which,  in  testa- 
mentary causes,  exercises  the  power  and  jurisdiction  of  the 
^iritual  courts.  (2  Vernon^  8.  76.  1  Fanbl.  Equ.  12. 
2  F&nbL  E<fu.  379,  38D.)     The  plaintiffs  have,  therefore. 
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1B15.      mistaken  their  remedy ;  and  should  this  court  even  think 
that  the  paper  ought  to  be  regarded  as  a  testamentary  disposi- 


Bwv 
V.         tion,  it  ought  to  dismiss  the  bill,  without  prejudice^ 

WWTHBOP. 


Slottoriy  in  reply,  said,  there  was  a  well  settled  distinc- 
tion between  deeds  for  the  conveyance  of  land,  and  those 
for  the  transfer  of  chattel  interests.  The  former,  operating 
only  by  creating  a  tise,  and  the  transmission  of  the  pos- 
session to  the  use,  required  a  consideration  to  create  the 
use ;  and  blood  or  marriage  is  necessary  consideration  in  a 
covenant  to  stand  seised,  for  chancery  will  not  aid  a  mere 
volunteer,  by  decreeing  a  specific  performance  of  a  cove- 
nant. But  if  the  estate  passed  by  the  conveyance  at  law, 
equity  will  support  it  against  the  donor^  as  much  as  if  the 
most  solid  equivalent  had  been  paid.  (  Villers  v.  Beaumontj 
1  Vernon,  lOO,) 

Now,  a  mere  voluntary  conveyance  of  a  chattel  interest 
in  land,  or  of  personal  property,  as  between  the  parties,  there 
being  no  fraud  or  imposition,  is  valid.  A  consideration  ia 
such  a  case  is  not  requisite  to  be  shown,  where  the  contract 
is  under  seal,  and  the  estate  executed.  This  is  different 
from  a  mere  promise  or  gift,  by  parol^  without  consideration, 
and  unaccomptinied  with  delivery,  and  which  is  properly  de- 
nominated a  nudum  pactum.  But  the  mere  defect  of  consi- 
deration is  not  the  true  objection  to  its  validity  ;  but  because 
the  law  requires  a  consideration  as  evidence  of  the  deliberate 
assent  of  the  promissor :  and  this  assent  may  be  evidenced 
by  the  solemnities  with  which  the  contract  is  made.  The  so- 
lemnity of  sealing  imports  a  consideration,  or,  more  properly, 
it  precludes  the  obligor,  except  in  cases  of  illegality  or  fraud, 
from  averring  the  want  of  a  consideration.  So,  covenant  at 
law  lies  on  a  sealed  instrument,  and  this  court  will  decree 
the  payment  of  a  voluntary  bond.  ( 1  FonbL  c.  5.  s.  1  • 
note  (a.)  Hard.  200.  1  Eq.  Cas.  Ab.  84.  3  Johns. 
Rep.  491.  3  P.  Wms.  222.)  Where  a  delivery  is  not 
essential  to  transfer  the  right  of  property,  the  solemn  execu- 
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tioD  of  the  deed  is  sufficient.    (I  FanhL  Eq.  338.     Plowd,      1815. 
308.)     It  is  to  be  observed,  that  the  plaintiffs  da  not  seek  to 
establish  a  defective  conveyance,  but  to  prevent  a  failure  of 
the  trust  for  want  of  a  trustee.     (2  P.  Wms.  222.) 

But  we  contend  that,  in  regard  to  Mrs.  Curry,  her  long 
services,  as  well  as  the  reparation  and  atonement  due  to  her 
from  the  intestate,  formed  a  valuable  and  meritoriousconside- 
ration  for  the  conveyance ;  and  this  is  strengthened,  also,  by 
the  consideration  that  it  was  intended  as  a  provision 
for  the  child.  Numerous  cases  might  be  cited,  in  which 
past  seduction  was  held  a  valid  consideration  to  support  a 
provision  for  the  mother  and  child.  (2  P.,  Wms.  434. 
Cas.  temp.  Talb.  153.     AmhUr,  520.) 

Though  the  blood  of  an  illegitin>ate  child  is  not  sufficient 
in  law  to  raise  a  uae^  yet  a  use  may  be  declared  in  favour 
of  a  bastard,  in  esse*     {Co*  Litt.  123.  a.  n.  8.) 

Again,  here  is  a  conveyance  coupled  with  a  trusty  which, 
in  itself,  is  a  consideration,  as  it  requires  an  act  to  be  done 
by  the  trustee. 

The  grant  in  this  case  is  not  a  demise  of  a  term  by  the 
owner  of  the  fee,  but  a  transfer  by  the  lessee.  We  insist, 
for  this  reason,  that  this  is  a  valid  conveyance  at  law,  which 
this  court  will  not  suffer  to  be  defeated  by  the  acts  or  negli* 
gence  of  the  trustee. 

The  Chancellor.  The  object  of  the  bill  is  to  seek 
performance  of  the  trust  created  by  the  deed  of  the  26th  of 
Febnuiry^  1811,  by  having  a  competent  trustee  provided 
who  will  execute  it,  and  by  carrying  the  provisions,  in  favour 
of  the  plaintiffs,  into  effect.  This  has  led  the  counsel  into 
a  discussion  touching  the  validity  of  that  deed,  and  how  far 
a  court  of  equity  ought  to  interfere  to  aid  it. 

.  After  a  consideration  of  the  case,  I  am  induced  to  con- 
clude, that  there  is  no  well-founded  objection  to  a  decree  in 
support  of  the  subject  matter  of  the  bill. 
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1815.         The  inatrument  is  good,  as  a  voluntary  settlement,  though 

v^^v^^  retained  by  the  grantor  in  his  possesaion  until  his  death. 

T.         There  was  no  act  of  his,  either  at  the  time,  or  subsequent  to 

WiwTHRor.  ^g  execution  of  the  deed,  which  denoted  an  intention  con- 


trary to  that  appearing  upon  the  face  of  the  deed.  The  cases 
of  Clavering  v.  Clavering,  (2  Vern.  473,  1  Bro.  P.  C 
I2i.,)  of  Boughton  v.  Boughton,  (1  Atk.  625.,)  and  of 
Johnson  v.  Smiih^  (1  Ves.  314.,)  I  had  occasion  lately  to 
^^fi/e,  p.  251.  consider,  in  the  cauBe  ot  Souperbye  and  mfe  y.  Arden^* 
and  they  will  be  found  to  be  authorities  in  favour  of  (he  va- 
lidity and  operation  of  deeds  of  settlement,  though  retained 
by  the  grantor,  under  circumstances  much  less  favourable  to 
their  effect  than  the  one  now  under  consideration. 

Hot  do  I  think  that  the  want  of  some  good  or  valuable 
consideration  appearing  on  the  (ace  of  the  deed  ought  to 
preclude  this  court  from  lending  its  assistance*  There  ia  no 
rule  of  the  court  against  giving  effect,  as  between  the  parties, 
to  a  voluntary  actual  transfer  by  deed,  of  a  personal  or  chattel 
interest,  without  any  consideration  appearing.  The  rule,  I 
a  pprehend,  is  directly  otherwise,  as  to  personal  property, 
whatever  it  may  be  as  to  real  estate.  It  was  said  by  the  Chan- 
cellor, in  Bold  ?.  Corbett^  {Prec,  in  Ch.  84.,)  to  be  dis- 
cretionary in  a  court  of  equity,  whether  it  would  aid  a  vo- 
luntary conveyance  where  thece  was  no  remedy  at  law ;  and 
by  looking  into  the  earlier  cases  it  would  seem  that  there  was 
mucli  floating  and  unsettled  opinion  on  the  question  bow  far 
equity  would  help  a  defect  in  a  voluntary  conveyance  of  real 
property,  or  decree  specific  performance  in  the  case  of  a 
voluntary  covenant.  (1  Ch.  Rep.  84.  Wiseman  v.  Roper^ 
2  P.  Wms.  467,  8.  Randal  v.  Randal,  2  Vent.  365.  n. 
1  Vern.  100,  Fillers  v.  Beaumont.)  With  respect, 
however,  to  chattel  interests,  an  agreement  under  seal 
imports  a  consideration  at  law.  In  Beard  v.  Muhall,  (1 
Vern.  427.,)  a  bond,  though  voluntary  and  without  considera- 
tion, was  supported  by  a  decree  ;  and  the  Master  of  the 
Rolls,  in  3  P.  Wms.  222.,  spoke  to  the  same  effect  as  to  a 
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volantarj  bond.  Bat  it  will  be  sufficieDt,  od  this  subject  of  1 81 5* 
aiding  voluntary  agreements,  to  recur  to  the  distinction  de- 
clared by  Lord  Eldon^  in  Ellison  v.  EllisoHj  (6  Vea.  662.,) 
as  being  one  which  reduces  this  point  to  something  like  es- 
tablished rule.  Ifyou  want,  according  to  that  distinction, 
the  assistance  of  chancery  to  .  raise  an  interest  by  way  of 
trust,  on  a  covenant,  or  executory  agreement,  you  must  have 
a  valuable  or  meritorious  consideration  ;  for  the  court  will 
not  constitute  you  cestui/  que  trust,  when  you  are  a  mere 
volunteer,  and  the  claim  rests  in  covenant,  as  a  covenant  to 
transfer  stock.  But  if  the.  actual  transfer  be  made,  the 
equitable  interest  will  be  enforced;  for  the  transfer  constituted 
the  relation  between  trustee  and  cestuy  que  trust,  though 
voluntary  and  without  consideration.  To  the  same  effect 
was  the  observation  of  Sir  Joseph  Jefcyll,  in  Lechmere  v. 
Earl  of  Carlisle,  (3  P.  Wms.  222.,)  that  every  cestuy  que 
trust,  though  a  volunteer,  and  the  limitation  without  con- 
sideration, was  entitled  to  the  aid  of  a  court  of  equity. 

The  deed  in  question,  in  this  case,  was  an  actual  creation 
of  the  trust  and  transfer  of  the  specified  interest;  and  no 
doubt  can  arise  under  the  above  distinction,  even  indepen- 
dent of  the  operation  of  the  instrument  as  a  deed,  that  this 
court  ought  to  give  it  effect  and  performance. 

If  it  was  necessary  to  go  further  on  this  point,  I  should  be 
induced  to  say  that  the  facts  appearing  in  the  bill  and  answer 
amount  to  proof  of  a  consideration.  One  of  the  plaintiffs 
is  an  mfant  and  natural  child  of  the  grantor  ;  and  the  other 
is  the  mother  of  the  child,  who  had  resided  in  the  house  of 
the  grantor,  having  the  charge  of  his  family  for  as  much  as 
fifteen  years  prior  to  the  date  of  the  instrument,  and  while  the 
grantor  was,  during  that  time,  passing  from  the  age  of  55 
to  that  of  70  years.  It  appears  to  me  that,  under  these 
circumstances,  the  grantor,  a  man  of  very  large  fortune,  was 
bound,  in  reason  and  justice,  to  make  competent  provision  for 
the  mother  and  the  child.  Past  seduction  has  been  held  a 
valid  consideration  to  support  a  covenant  for  pecuniary  re- 

Vol,  I.  2  U 


338  CASES  IN  CHANCERY. 

1815.      paratioD ;  and  the  umocent  offspring  of  crimiiial  indulgence 
^^^"v^^  has  a  claim  to  protection  and  support,  which  courts  of 
V.  equity  cannot,  and  do  not,  disregard.     It  may  be  traly  said, 

WijTHRop.  j^^^^  obtusa  adto  gestamus  peclora.  In  the  cases  of  the 
Marchioness  of  AnnandaU  v.  Harris^  (2  P.  Wtnt.  43t. 
3  Bro.  P.  C.  445.,)  of  Cray  v.  Rooke,  {Casts  temp.  Tal- 
hot  J  153.,)  and  of  Cary  v.  Stafford,  (jlmb.  520.,)  settle- 
ments by  way  of  voluntary  bond,  covenant,  or  deed,  as  the 
prmmium  pudicitiaj  were  established,  and  a  specific  per^ 
formance  decreed. 

I  have  no  doubt  that  the  plate,  in  the  use  of  the  fiimily, 
is  embraced  by  the  words  household  goods  and  furniture. 
{Roper  on  Legacies,  vol.  2.,  239.  249 — 255.,  where  the 
authorities  are  collected.)  I  shall,  accordingly,  decree, 
that  the  plaintiff,  Hannah  Curry,  elect,  in  the  presence  of  a 
master,  such  portion  of  the  household  goods  and  furniture 
(plate  included)  as  shall  be  deemed  sufficient  by  her,  witk 
the  approbation  of  such  master,  towards  furnishing  a  house 
in  a  genteel  style,  having  due  r^ard  to  her  circumstances 
and  condition  in  life.  That  the  lea«e  alluded  to  in  the  said 
instrument  be  deposited  with  the  assistant  register ;  and  that 
the  residue  of  the  furniture  and  household  goods  be  deli- 
vered over  to  the  guardian  o(  Mary  Btinn  Marston,  to  be 
preserved  for  her  use;  and  that,  until  further  order,  the 
assistant  register  take  chaige  of  the  rents  and  profits  of 
the  house  and  lot  mentioned  in  the  said  instrument,  and  ap- 
ply the  same  as  therein  directed. 

Decree  accordingly. 
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1815. 


MovAN  AND  WIFE  agoinst  Hats. 

The  AMif  nees  of  an  ill•o^?ent,  who  bad  obtaimd  bis  difcharge  under  the  in- 
solvent act,  roust  be  partieM  to  a  billy  brought  to  enforce  the  execution  of  an 
agreement,  or  trust,  relatiTe  to  his  estate,  existing  prior  to  his  assignment. 

A  re-astignment  to  the  insolvent,  by  his  assignees,  of  all  the  residuary  inter- 
est in  his  estate,  made  without  the  assent  of  the  creditors  of  the  insolvent, 
interested  in  the  reMtduumy  is  void. 

Parol  evidence  is  inadmissible  to  support  an  agreement  set  up  in  contradic- 
tiop  to  a  deed.  Where  no  trust  appears  on  the  face  of  a  deed,  nor  any 
maniiestation  or  evidence  of  it  by  writing,  parol  evidence  is  inadmissible 
to  show  the  trust. 

THE  plaintiffs,  by  a  deed,  dated  the  dth  of  January^ 
1T99,  conveyed  to  the  defendant,  in  fee,  a  house  and  lot  in 
New'York^  for  the  consideration  of  2,500  dollars,  subject 
to  two  mortgages ;  one  to  T.  Qardnerj  for  600  dollars,  and 
one  to  John  Jones,  for  650  dollars ;  the  deed  was  in  the 
usual  form,  with  fall  covenants  and  warranty,  except  as  to 
the  mortgages  specified,  and  was  duly  acknowledged  by 
the  grantors,  and  recorded  the  16th  of  July,  1801.  The 
defendant,  on  the  5th  of  January,  1 799,  executed  a  mort« 
gage  of  the  same  premises  to  the  plaintiffs,  for  securing  the 
sum  of  1,248  dollars  and  50  cent^,  with  interest,  in  one 
year,  which  was  in  the  usual  form,  with  a  power  of  safe, 
Ax.  &c. ;  was  acknowledged  the  same  day,  and  recorded 
Jtifyta,  1810. 

The  plaintii&,  in. their  bill,  alleged  that  the  plaintiff,  £. 
Jfovon,  being  desirous  to  raise  the  sum  of  1,:200  dollars, 
it  was  agreed  that  he  should  make  20  promissory  notes, 
each  for  the  sum  of  60  dollars  ;  each  payable  three  months 
after  the  other,  and  that  the  defendant  should  endorse  them ; 
and  that,  as  security  to  the  defendant,  he  should  make  the 
above  conveyance  in  fee,  to  the  defendant,  and  as  a  counter 
security,  take  a  mortage  from  him,  which  agreement  was 
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1815.  carried  into  effect,  by  execatiDg  the  deed  and  mortgage 
above  mentioned,  and  making  and  endorsing  the  notes. 
That  the  defendant  immediately  took  possession  of  the 
^  premises  so  conveyed  to  him,  and  was  in  receipt  of  the 
rents  and  profits,  which  amounted  to  375  dollars  per  annum. 
That  the  first  four  notes  which  became  due,  were  paid  by 
the  defendant  with  money  furnished  to  him  b}  the  plaintiff, 
JMbvan,  for  that  purpose  ;  and  the  other  sixteen  notes  were 
taken  up  successively  b}  the  defendant,  and  paid  out  of  the 
rents  and  profits  of  the  house  and  lot  so  conveyed  to  him. 
That  since  the  notes  have  been  paid,  the  defendant  refused 
to  deliver  up  the  deed,  or  to  reconvey  the  premises,  or  to 
account  for  the  rents  and  profits,  after  deducting  the  notes 
so  paid  by  him,  &c. :  and  the  plaintiffs  prayed  that  the  de* 
fendant  might  be  decreed  to  deliver  up  and  cancel  the 
deed,  or  reconvey  the  premises,  and  account  for  the  rents 
and  profits,  &c.. 

The  answer  of  the  defendant  denied  the  agreement  stated 
in  the  bill,  or  that  any  such  notes,  relative  to  the  pre- 
mises, or  the  price  of  the  conveyance,  were  endorsed  by 
him  -,  and  he  denied  that  the  deed  was  executed  in  pursu- 
ance of  any  such  agreement,  or  delivered  in  trust,  or  on  any 
condition,  or  with  any  promise  to  be  void,  or  subject  to  any 
right  of  redemption,  but  was  executed  upon  a  fair  and  ab- 
solute purchase,  for  the  consideration  expressed,  and  with- 
out any  condition  or  trust  whatever.  That  the  defendant 
has  paid  off  and  discharged  the  two  mortgages  with  which 
the  premises  were  charged  ;  that  he  actually  paid  the  whole 
consideration  money  of  2,500  dollars ;  that,  to  secure  a 
part  of  it,  at  the  time,  to  wit,  the  sum  of  1,248  dollars  and 
50  cents,  he  executed  the  mortgage  of  the  premises,  which 
be  had  paid  off  and  discharged,  though,  by  mistake,  the 
mortgage  was  left  in  the  hands  of  the  plaintiff,  and  the  re- 
gistry was  uncancelled.  That,  in  part  of  the  consideration 
money,  he  made  and  delivered  to  the  plaintiff  20  promissory 
notes  for  60  dollars,  payable  at  different  times;  but  one  of 
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the  notes  was  for  a  different  sum,  and  they  amoanted  in  the      1815. 
whole  to   1,248  dollars  and  50  cents,  all  of  which  he  had  ^"^^^I^JI^ 
paid  with  his  own  money,  either  to  the  plaintiff,  or  to  those  to 
whom  he  had  passed  them,  and  most  of  them  to  the  assignees  . 
of  the  plaintiff,  who  had  been  discharged   under  the  insol- 
vent act.     That  on  receiving  the  deed,  he  took  possession  of 
the  property,  and  received  the  rents  and  profits  as  his  own ; 
that  he  kept  no  account  of  the  annual  income,  but  it  did  not 
exceed  300  dollars  per  annum* 

The  defendant,  also,  insisted  on  the  benefit  of  the  statute 
of  frauds,  against  any  parol  agreement,  or  trust,  set  up  by 
the  plainiiffs ;  and,  also,  that  the  plaintiff,  Movan^  having 
assigned  all  his  property  under  the  insolvent  act,  and  obtain- 
ed his  discharge,  on  the  \  Aih  o{  Jlugust^  1799,  that  dis- 
charge was  a  bar  to  this  action. 

It  is  unnecessary  to  state  any  portion  of  the  mass  of  parol 
evidence  taken  in  the  cause,  it  being  regarded  by  the  court 
as  wholly  inadmissible. 

Among  the  deeds  and  exhibits,  read  at  the  hearing,  was 
a  power  of  attorney  to  E*  Movan,  from  his  assignees, 
dated  the  16th  of  January^  1804,  to  recover  all  the  debts 
and  demands  due  to  them  as  assignees  of  his  estate,  &c. ; 
and  a  grant  and  assignment,  for  the  consideration  of  1  dollar, 
dated  16th  of  June,  1807,  from  the  same  assignees,  to  the 
plaintiff,  £•  Movauj  of  all  their  right,  as  assignees,  to  the 
usidtium  of  his  estate,  &c. 

T.  A.  Emmet  and  Anthon^  for  the  plaintiffs. 

RiggSj  contra. 

The  Chancellor.  The  objection  is  well  taken  that 
the  assignees  of  Muvan  are  not  parties  to  the  bill.  The  in- 
terest claimed  by  the  bill  passed  to  the  assignees,  and  though 
they  afterwards  re-assigned  to  Movan  all  the  remaining  in- 
terest of  bis  estate,  yet,  unless  it  was  done,  which  does  not 
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1815.      appear  ia  this  case,  with  the  asseDt  of  all  the  creditors  of 
^^Tj^"^'  Movan,  baTing  an  interest  in  the  estate  so  assigned  in  trust, 
t.        ft  was  a  manifest  breach  of  tmst,  and  cannot  be  regarded  as 
,.  ralid. 

Bat  admitting  the  bill  to  have  been  brought  by  the  assignees, 
(and,  on  this  assumed  point,  to  save  litigation,  my  opinion  is 
requested,)  yet,  as  the  agreement  set  up  in  the  bill  is  denied 
by  the  answer,  and  is  contradictory  to  the  deed  from  the 
plaintiffs  to  the  defendants,  it  cannot  be  supported  by  parol 
proof.  The  statute  of  frauds  is  in  direct  contradiction  to 
this  attempt  to  erect  and  support  a  trust  by  parol  evi- 
dence. The  words  of  the  act  are,  (act  of  February  36, 
1787,  s.  19.,)  that  ^*all  declarations  or  creations  of  trusts 
of  any  lands  shall  be  manifested  and  proved  by  some  wri- 
ting, signed  by  the  party  enabled  by  law  to  declare  such  trust, 
or  eke  they  shall  be  utterly  void.^'  No  doubt  the  distinc- 
tion is  a  just  one  between  an  agreement  and  a  trust  under 
the  statute  of  frauds,  and  that  a  trust  need  not,  like  an  agree- 
ment, be  constituted  or  created  by  writing.  It  is  sufficient 
to  show,  by  written  evidence'  under  the  party's  hand,  the 
existence  of  the  trust.  It  is  sufficient  that  the  trust  be 
manifested  and^proved  by  writing,  as  by  a  letter  acknowledg- 
ing the  trust.  (3  Ves.  jun.  707.  12  Ves.  74.)  But  the 
difficulty  is,  that  here  is  no  manifestation,  in  writing,  of  any 
Mich  trust  as  is  chained  in  the  bill.  The  writings  show 
nothing  but  a  plain  absolute  deed,  in  fee,  from  the  plaintiffs 
to  the  defendant,  for  the  consideration  of  2.500  dollars,  and 
with  covenants  of  warranty ;  and  a  plain  mortgage,  in  the 
ordinary  form,  from  the  defendant  and  his  wife  to  the  plain- 
tiffs, with  the  usual  power  to  sell,  and  made  to  secure  the 
payment  of  a  bond  for  1,248  dollars  and  50  cents,  payable 
in  one  year  thereafter.  The  deed  and  mortgage  both  bear 
date  the  5th  of  January,  1799,  and  though  the  deed  was 
recorded  in  JtUy^  1801,  the  mortgage  was  not  registered 
until  July,  1810.  To  permit  such  a  clear,  intelligible,  and 
ordinary  transaction,  to  he  changed  by  parol  proof,  into  the 
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special  trust  and  agreement  set  up  by  the  plaintiffs,  (and  1815. 
which  is  the  ground  of  the  bill,)  would  be,  in  effect,  to  repeal 
that  part  of  the  statute  of  frauds  to  which  1  have  referred. 
The  rule  is  well  established  in  this  court,  as  well  as  at  law,  ^ 
that  parol  evidence  is  inadmissible  to  disannu^l  or  substantial- 
ly vary  a  written  agreement,  except  upon  the  ground  of  mis- 
take or  fraud.  The  cases  of  Imhamv.  Child,  (1  firo.  92.,) 
sjid  o(  Hare  r,  Shearwood^  {\  P!?9.  jun.  341.  3  firo.  168.,) 
are  not  unlike  to  this ;  those  were  cases  of  an  attempt  to 
support,  by  parol  evidence,  an  agreement  to  redeem,  as 
having  accompanied  the  grant  of  an  annuity ;  and  the  attempt 
was  overruled  as  being  in  contradiction  to  the  deed.  The 
case  of  Hutchins  v.  Lee,  (1  Jitk.  447.,)  on  which  some  re- 
liance seemed  to  be  placed,  is  not  in  opposition  to  this  doc- 
trine ;  for  there,  as  Lord  Hardzoicke  observed,  all  the  ap- 
pearances of  an  intended  trust  were  upon  the  fiice  of  the 
deed,  and  there  were  declarations  and  recitals  in  the  deed, 
consistent  with  the  trust  set  up,  and  evidence,  or  a  manifea' 
kUionofii,  and  therefore  the  parol  evidence  was  consistent 
with  the  deed,  and  proper  to  avoid  the  fraud  which  was  in- 
tended. > 

I  should  doubt  extremely  of  the  sufficiency  of  the  parol 
proof,  if  it  were  admissible  ;  but,  without  deciding  upon  its 
force,  I  hold  it  to  be  utterly  inadmissible,  as  being  contrarf 
to  the  statute  of  firaads ;  and  the  Ull  miist,  consequently,  be 
dismissed,  with  costs. 

Decree  accordinglf . 
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1815. 

V. 

Vav  Rbhssb- 

'      Execuiors  and  heirs  of  Wendell  against  Killian  Van 
Sept.  6,  1814,  Rensselaer* 

and  / 

.  16,  1815. 

A  deed  by  a  client  to  his  attorney  and  scrivener,  for  the  consideration  of  af- 
fection and  friendship,  and  also  for  a  sum  of  money,  though  not  one  third 
the  value  of  the  land  conveyed,  will  not  be  set  aside  on  the  ground  of  igno« 
ranee  and  blind  confidence  on  the  one  side,  and  undue  influence  on  the  other, 
there  being  no  evidence  of  imbecility  or  incapacity  in  the  grantor,  nor 
of  fraud  or  imposition  by  ihe  grantee;  nor  of  that  relationship  between  the 
parties,  which  might  imply  the  existence  of  an  undue  influence. 

Where  a  person  having  a  conveynnce  of  land,  keeps  it  secret  for  several 
years,  and  knowinglv  suffers  third  persons,  afterwards,  to  purchase  partiof 
the  same  premises  from  the  grantor,  who  remained  in  possession,  and  wa« 
the  reputed  owner,  and  to  expend  money  on  the  land,  without  giving  any 
notice  of  his  claim,  he  will  not  be  permitted,  afterwards,  to  assert  his  legal 
title  against  such  innocent  and  (wnafidt  purchasers. 

THE  bill  in  this  cause  stated,  that  Philip  Wendell,  w 
the  8th  of  December,  1808,  died  seised  of  real  estate,  &c. 
in  the  city  of  Albany,  part  of  which  consisted  of  a  lot  of 
ground  in  Court-street ;  10  acres  of  land,  called  WendelPs 
Pasture,  and  lots  No.  3.  and  No.  2.,  on  the  east  side  o(Bea* 
ver-streei.  By  his  last  will,  he  authorized  his  executors  to 
receive  the  rents  and  profits  of  his  real  estate,  to  lease  the 
same,  and,  out  of  the  rents  and  profits,  to  support  his  chil- 
dren, &c.  That  the  defendant  pretends  to  have  some  claim 
to  the  above-mentioned  property.  That  the  testator,  widi 
the  knowledge  of  the  defendant,  and  after  the  existence  o( 
his  pretended  claim,  conveyed  one  of  the  lots  on  Beaver'Street 
to  C.  A.  4r  6.  Webster,  with  covenants  and  warranty,  &c. ; 
and  they,  with  the  knowledge  of  the  defendant,  made  valua- 
ble improvements  thereon ;  and  that  the  defeadant  had 
brought  an  action  of  ejectment  for  the  lot  in  Court-strtei. 
The  bill  prayed  for  a  discovery  of  the  defendants  title  and 
claim  to  the  premises,  &c.,  and  that  the  title  of  the  plain* 
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tiffs  may  be  qvieted  id  all  the  estate  of  which  the  testator      1315. 
died  seised,  &c,  and  for  an  injunciionf  &c.  ^^^IT*^^^"^^ 

The  defendant,  in  his  answer,  admitted  that  the  testator  y. 

died  possessed  of  considerable  real  estate,  &c.  and  made  his       i.asr. 

will,  &c.  as  stated  in  the  bill :  that  the  testator,  long  before 

his  death,  was  in  the  actual  and  notorious  possession  of  the 
lot  in  Court-street^  and  the  lots  in  Beaver-street^  and  of  some 
parts  of  the />a5(ure:  that  the  part  of  the  pasture  cleared 
by  the  defendant  is  vacant,  except  some  ice  houses  thereon. 
That  the  testator,  in  1807,  or  1808,  conveyed  the  whole  or 
a  part  of  the  pasture  to  Stewart  Lemis^  but  without  the 
knowledge  of  the  defendant,  as  he  was  ignorant  thereof 
until  after  the  testator^s  death;  and  he  denied  that  the 
testator  had  any  but  a  life  estate  in  the  premises*  That  the 
testator,  on  the  9th  of  Jidyj  1 792,  contracted  and  agreed^ 
with  the  defendant,  ^'  for  the  natural  love  and  affection 
towards  his  friend,^^  the  defendant,  ^'  and  for  the  further 
consideration  thereinafter  mentioned,^'  to  convey  to  the  de- 
fendant, his  heirs  and  assigns,  forever,  infee^  the  one  half  of 
Hkepasture^  &c.;  lots  No*  2*  and  3.,  in  Nail-alley^  subject 
to  a  lease  to  Elisha  Crane,  and  the  lot  in  Court-streetj 
&c« ;  Provided,  the  defendant,  or  his  heirs  or  assigns,  pay 
to  the  testator,  or  his  heirs,  940/.,  within  two  years ;  and 
it  wa9  agreed  by  the  parties,  that  if  the  testator  conveyed  . 
the  premises  to  the  defendant,  the  testator  was  to  have  the 
use  and  income  thereof  during  his  natural  life.  This  con- 
tract was  proved  by  the  subscribing  witness,  before  a  mas- 
ter, the  28th  of  March,  1809.  The  defendant  also  en- 
dorsed on  the  instrument,  that  on  the  17th  of  March,  1794, 
the  testator  had  executed  a  release  to  him  of  the  lot  id 
Court'Street  ^  and  that  on  the  6th  of  August,  1794,  the 
testator  had  executed  a  deed  to  him,  for  the  residue  of  the 
property  mentioned  in  the  contract.  The  defendant  stated, 
that  W.  Yates,  the  subscribing  witness,  was  a  clerk  in  his 
office ;  and  he  set  forth  the  deed  of  the  1 7th  of  March,  1 794,^ 
at  large,  which  contained  the  following  recital :  ^^  Whereas 
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1815.       I  have  made  an  agreement  ^ith  my  friend,  K.  K.  Van 

^^j^"^^"^^  Rensseltur^  respecting  a  lot  of  ground  situate  in  Court'Street, 

V.         &c.,  in  consideration  of  1,500  dollars,  paid  to  me;  and 

LAKR.    '  whereas  1  am  to  be  permitted  to  take,  during  my  life,  the 

rents  of  the  said  lot,  in  case  I  should  build  a  house  or  houses 

on  the  same,  and  to  let  it  as  I  think  proper;  and  whereas  I 
am  to  receive  at  the  rate  of  twenty  pounds  a  year,  during 
my  life,  from  the  said  Killian^  his  heirs  or  assigns ;  and 
having  no  children,  and  possessing  a  large  estate,  sufficient 
to  provide  for  my  brothers'  and  sisters'  children,  with  a 
desire  to  comply  with  the  request  of  my  friend  and  relation, 
I  am  inclined  to  convey  as  follows.''  The  remainder  of  the 
deed  was  in  the  ordinary  form,  for  the  consideration  of  1,500 
dollars,  with  covenants  against  encumbrances  and  warranty. 
This  deed,  in  the  handwriting  of  the  defendant,  was  executed 
in  his  office,  in  presence  of  a  clerk,  and  two  witnesses  resi- 
ding in  Washington  county,  then  present,  but  since  dead* 
That  the  defendant  gave  the  testator  a  note  for  the  1,500 
dollars,  payable  in  six  months,  which  he  afterwards  paid; 
That,  before  giving  this  note,  he  had  lent  the  testator  money, 
for  which  he  held  his  notes,  and  when  the  defendant's  ac- 
count was  settled,  the  testator's  notes  were  set  oflfagainst  it,  knd 
the  balance  paid  in  cash,  and  a  receipt  in  full  was  endorsed  on 
the  note  of  the  defendant.  That,  in  further  performance  6f 
his  contract,  the  testator  gave  the  defendant  another  deed, 
dated  August  6th,  1 794,  for  lots  No.  2.  and  No.  3.,  in  Beaver- 
street,  and  the  pasture,  or  hay  land,  which  are  described  by 
metes  and  bounds ;  but  the  quantity  of  acres  was  not  men- 
tioned. This  deed,  which  was  set  out  at  length,  was  abso- 
lute in  its  terms,  with  a  covenant  of  warranty,  and  purported 
to  be  for  the  consideration  of  340/. :  it  was  in  the  hand- 
writing of  the  defendant,  and  executed  in  his  office,  in  pre- 
sence of  his  clerk,  and  a  neighbour,  and  was  proved  by  the 
clerk,  before  a  master,  the  21st  of  April,  1809.  That  the 
defendant  gave  a  note  to  the  testator  for  the  340/.,  payable 
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ID  two  months,  wbiob  he  paid  when  it  became  due,  and  took       1815. 
the  receipt  of  the  testator  endorsed  thereon.  v^^"V^^ 

That  m  the  winter  of  1794,  a  dimcuitj  arose  between  the  v. 
parties  respecting  the  bounds  of  the  land  in  fVendeWs  Pas'  ^^abr!'"" 
turcj  and  the  two  lots  in  J^ail-alUy^  {Beaver-street^)  as  there  ■  — " 
was  no  survey  or  map  of  the  premises  ;  and  on  the  17th  of 
March,  1794,  the  testator  proposed  to  convey  the  lot  in 
Court-street  immediately,  and  extend  the  time  of  payment, 
under  the  contract,  for  6  months ;  and  to  have  the  pasture 
surveyed,  and  give  a  deed  for  it,  if  the  defendant  would  pay 
him  interest  on  the  940/.  for  two  years ;  and  the  defendant 
agreed,  instead  of  the  interest  on  the  940/.,  to  give  the  tes- 
tator an  annuity  of  20L  for  life,  and  which  was  accordingly 
secured  by  the  recital  in  the  first  deed.  That  the  descrip^ 
tioQ  of  the  property,  in  the  deed  of  the  6th  of  August,  1794, 
was  taken  from  that  given  by  the  testator*  That  the  con- 
tract and  conveyance  were  all  obtained  in  good  faith,  and 
for  a  valuable  consideration,  actually  paid,  and  after  the  tes- 
tator (who  was  a  bachelor)  had  offered  to  convey  to  the  de- 
fendant his  whole  estate,  for  an  annuity,  which  the  defend- 
ant had  declined.  The  defendant  denied  all  fraud  or  impo- 
sition, or  ill  practices  in  obtaining  the  deeds.  He  admitted 
that  the  sale  to  C.  R.  S/  G.  Webster,  of  the  lot  in  Beaver- 
street,  and  the  improvements  thereon,  were  known  to  him ; 
but,  from  a  conversation  with  G.  W,,  he  supposed  it  was  a 
different  lot,  oTjfio.  1.  That  he  paid  the  testator  the  annuity 
of  20/.,  until  JtfjrcA,  1799,  and  produced  the  receipts,  which 
specified  20/.  for  rent.  That  he  refused  to  pay  it,  after- 
wards, until  the  testator  should  have  the  pasture  land,  and 
the  lot  in  Xail-allei/,  surveyed  and  laid  out. 

A  great  number  of  witnesses  were  examined  on  both  sides, 
whose  depositions,  with  the  exhibits,  were  read  at  the  hear- 
ing. Among  the  exhibits  was  a  lease  from  the  testator  to 
John  Ogle,  dated  the  1st  of  May,  1793,  for  16  years,  for 
lot  No.  3.,  (one  of  the  lots  mentioned  in  the  contract  of  the 
9th  of  July,  1792,  and  in  the  deed  of  the  6th  of  August, 
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18 15.       1794,)  which  was  a  printed  blank,  filled  ap  in  the  band-* 

^fT"^"^^^^  writing  of  the  defendant,  and  its  execution  witnessed  by  the 

V.         defendant  and  his  clerk.     Also,  a  lease  from  the  testator  to 

LABR.     '  Ogle,  for  19  years,  of  lot  No.  4.,  executed  at  the  same  time, 

and  filled  up  and  witnessed  in  the  same  manner.     There 

were  several  other  leases  for  lots  No.  7.  and  9.,  filled  up,  and 
witnessed  in  the  same  manner,  by  the  defendant. 

It  was  stated  bj  several  witnesses,  that,  after  the  deeds  to 
the  defendant,  the  testator  leased  and  disposed  of  parts  of 
the  property,  and  that  the  writings  were  drawn  by  the 
defendant  as  his  lawyer.  That  at  the  date  of  the  contract, 
and  of  the  deeds,  the  defendant  was  the  confidential  friend 
of  the  testator,  and  transacted  business  for  him,  as  his  lawyer 
and  conveyancer.  That  the  testator  was  ignorant  of  the 
forms  of  business,  close  in  his  dealings,  and  of  a  suspicious 
temper,  except  towards  those  in  whom  he  confided,  and 
in  whom  he  placed  implicit  and  unbounded  confidence; 
and  that  the  premises  conveyed  to  the  defendant  were  worth 
three  times  the  amount  of  the  consideration  in  the  deeds. 
It  appeared,  also,  that  afler  the  contract  with  the  defend- 
ant, andi  conveyances  to  him,  the  testator  made  a  contract 
for  the  sale  of  part  of  his  grounds,  called  WtndtWs  Pasture, 
with  one  Tallman,  part  of  which  ground  was  comprised  in' 
the  deed  to  the  defendant ;  and  that  he,  afierwards,  sold  and 
conveyed  the  same  property,  or  a  part  thereof,  to  Stewart 
Lewis  ;  that  a  dispute  about  the  property  ai^Be  between  the 
testator,  Tallman,  and  Lewis,  which  was  public  and  well 
known  to  the  defendant ;  and  the  controversy  was,  after- 
wards, with  the  knowledge  of  the  defendant,  settled  by  re- 
ferees ;  so  that  Tallman  became  entitled  to  part  of  the  land 
sold  by  the  testator  to  Lewis  ;  and  as  an  equivalent  there- 
for, the  testator  conveyed  part  of  the  pasture,  now  claimed 
by  the  defendant,  to  Lewis,  who  has  built  upon  the  ground, 
and  made  improvements  thereon,  under  the  eyes  of  the  de- 
fendant, who  gave  no  notice  of  any  claim,  nor  made  any  ob- 
jection to  what  had  been  done. 


CASES  IN  CHANCERY.  349 

Harison  and  Riggs^  for  the  plaintiffs.  1815. 

Henry,  for  the  defendant.  ^^^  RMisK- 

LAXR. 


The  cause  was  brought  on  to  a  hearing,  when  Henry,  for  ^^  ^  ^ 
the  defendant,  objected,  preliminarily,  to  proceeding  in  the  1814. 
cause  for  want  o{ proper  parties*     The  bill  was  filed  for  dis-  niie»  ra<)uirins  an 

'       '        '  penoM  interaited 

covery  of  the  defendant's  claim  to  lands  owned  by  the  testator  g>^*^  SJiuif*!! 
in  his  lifetime,  and  of  which  he  had  conveyed  part  by  deed,  SStoltheStMSt 
with  covenants  of  warranty,  to  Charles  R.  and  G.  Webster,  JTi^^^Lkr  wSS 
and  to  R.  Gill  and  D.  S.  Lewis,  and  had  died  seised  of  to*!^£^bytS^ 
the  remainder :  and  the  bill  prayed  to  be  quieted  in  their    it  isaroioof 


be 


diqwiUM 
Nrhen  it  be- 


right  as  representatives.     The  objection  was,  that  the  above 
purchasers  were  not  parties,  and  that  the  rule  was,  that  all  ^^i'^Jjiinaiy 
persons  having  a  right  or  interest  concerned,  or  who  may  J"*®'^**"*''^" 
be  affected  by  the  decree,  ought  to  be  made  parties,  so  that 
one  decree  may  finally  settle  all  the  rights  and  interests 
involved  in  the  controversy,  and  prevent  fiirther  litigation. 

Riggs  and  Harison,  contra.  These  purchasers  have 
no  interest  in  some  of  the  lands  covered  by  the  defendant's 
deeds,  and  claimed  by  the  plaintiffs  ;  and  they  have  no  in- 
terest in  the  estate  whereof  Philip  Wendell  died  seised,  and 
which  alone  is  the  subject  of  the  bill. 

The  Chancellor.  The  only  interest  involved  in  this 
suit,  IS  that  belonging  to  the  representatives  of  Philip  Wen- 
dell, deceased.  Persons  who  purchased  of  Wendell,  in  his 
lifetime,  are  not  concerned  in  this  suit.  They  may  have  an 
interest  in  the  point  or  question  litigated,  viz.  whether  the 
deeds  of  the  defendant,  covering  their  lands  as  well  as  the 
lands  of  the  plaintiffs,  be  valid ;  but  that  circumstance  alone 
will  not  render  them  necessary  parties.  If  all  persons  in- 
terested in  lands  covered  by  the  defendant's  deeds  (and 
which  deeds  the  plaintiffs  controvert)  were  to  be  made  par- 
ties, it  would  be  very  inconvenient.     They  maybe  numerous. 
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.1,815.  as  the  lands  lie  in  a  populous  part  ^ftbe  city  of  ^ttoity;  and 
on  that  principle  a  suit  involving  a  question  on  the  validity 
of  some  of  our  lafgest  patents  would  cequire  all  the  inhabi- 
'  tants  on  them  to  be  made  parties.  The  general  rule,  requi- 
— — — —  ring  all  persoito  interested  to  be  parties,  ought  to  be  restrict- 
jed  to  cases  of  parties  to  the  interest  involved  in  the  issue, 
and  necessarily  to  be  affected  by  the  decree.  It  is,  besides, 
a  rule  adopted  for  convenience  merely,  and  is  dispensed 
with  when  it  becomes  extremely  difficult  or  inconvenient. 
{Jldair  y.  The  Jfem  River  Catnpanjf,  1 1  Ves.  439.)  The 
interest  now  in  contest  is  that  whereof  Wendell  is  allied  to 
have  diedsmed^  and  all  persons  concerned  in  that  interest 
^re  plaintiffs,  and  that  is  sufficient.  If  relief  is  to  be  granted, 
it  will,  of  course,  be  so  modified  as  not  to  affect  the  interest 
of  others.     The  objection  is  overruled. 

Ttie  ca^pe  was  then  ai^gued,  on  the  merits,  at  great  length ; 
bat  the  points  and  authorities  are  so  fully  discussed  in  the 
judgment  pronounced  by  the  court,  that  it  is  thought  unne* 
cessary  to  state  the  ai^uments  of  counsel. 

Jan.  16, 1815.     The  qause  stood  over  for  decision  until, this  day,  when  the 
following  opinion  waa  delivered  by  the  court* 

di«it*to  wTl*     '''"*  CgANCELLOR.     The  deeds  set  up  by  the  defend- 
■•rVuMiot*''bi  ^^^  "^^Tt  taken  and  kept  under  such  circumstances  as  very 
pUS**©/"  ^y  naturally  to  have  excited  great  distrust  in  the  testator^s  heirs  ; 
or^uodne'^^and  it.must  be  confessed  that  they  have  been  viewed  with 
ft^oJ  ^u!|kS jealousy  by  the  court.     I  cannot,  however,  perceive  any 
sufficient  ground,  or  select  any  solid  principle,  upon  .which.  I 
can  set  them  absolutely  aside,  as  unduly  or  fraudulently  ob- 
tained.    The  parties,  at  the  time,  did  not  stand  in  such  rela- 
tion to  each  other,  as  necessarily  to  render  the  deeds  invalid, 
on  principles  of  utility  or  policy,  flowing  from  such  relation. 
The  defendant  occasionally  did  small  business,  as  a  scrivener, 
for  the  testator,  but  these  deeds  were  not  procured  or  given 
by  way  of  remuneration  or  bounty,  for  antecedent  kindness ; 
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they  were  purchi^ed  made,  or  purporlrng  and  shown  to      T815. 


have  been  made,  for  a  valuable,  if  not  a  fall  consideration.  ^ 
There  ^as  no  corAnexion,  at  the  time,  between  the  parties,  ▼• 
that  would  justly  tmrply  the  existence  of  undue  influence,  lavr. 
or  the  fraus  imtexa  clitnti ;  and  the  cases  to  which  1  have 
been  referred,  (2  Ves.  281.  ^Srkoale  ^  Lefrdy,  492.  2 
Ves.  jun.  199.  9  Ves.  jun.  292.  12  Ves.jun.  571.  13  Ves. 
jun.  136.  14  Ff5.  jun,91.  273.,)  of  undue  influence  arising 
from  particular  relations  between  parties,  do  not  seem  to  ap- 
ply. Nor  havfe  I  been  able  to  discover  any  fraud  or  impost^ 
lion  practised  upon  the  t^tator.  The  evidence  Will  not 
warrant  the  conclusion  that  the  testator  was  too  ignorant^ 
or  too  weak  in  understanding,  to  make  valid  contracts. 
All  the  proof  in  the  case  shows  that  he  was  in  the  constant 
habit  of  de^Kng,  in  regard  to  his  property,  with  tlie 
public  ^t  large,  with  ordinary  discretion  and  sagacity. 
Though  the  testator  may  have  placed  a  very  strong,  and 
even  blind  cbnfidence  in  the  defendant,  it  does  not  appear 
that  such  confidence  was  excited  by  any  undue  arts,  or  by 
aiiy  relationship  between  the  parties,  which  will  authorize 
this  court  to  interfere.  The  bargain  seems  to  have  been  in- 
cautious and  injudicious  on  the  part  of  the  testator,  if  ire 
considerit  as  a  mere  pecuniary  transaction  between  strangers 
dealing  at  arms  length ;  but  it  is  not  to  be  helped  for  that 
cause.  The  case  is  not  of  that  gross  and  extravagant  kind, 
like  those  of  Hngtmin  v.  Baseley^  and  of  Pnrcell  v.  MNa* 
marOf  (14  Ves.  91.  273.,)  in  which  the  impression  of  folly 
and  ignorance  on  one  side,  and  of  undue  and  overbearing  in- 
fluence on  the  other,  was  irresistible.  It  is,  however,  a  case 
of  so  peculiar  an  aspect,  that  if  I  had  been  able  to^  discover 
the  least  scintiUa  of  fraud  or  impo^tion  on  the  part  of  the 
defendant,  in  procuring  the  deeds,  I  should  readily  have  in- 
terposed and  annulled  the  transaction ;  but  I  see  no  such  im- 
position ;  and  as  between  the  parties  themselves,  1  conclude 
that  the  deeds  must  be  permitted  to  stand. 
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1815.  The  defendant  was  to  pay  the  testator  an  annuity  of  20/.  for 

y^^^>r^  life,  and  this  annuity  has  been  suspended  since  March^  1799, 
▼.  by  a  refusal,  on  the  part  of  the  defendant,  to  pay.     The  deed 

^^"^*^"'of  the  Court-street  lot,  given  in  March,  1794,  recites  such 
■  an  agreement,  and  the  possession  of  that  lot  ought  not  (o  be 

taken  from  the  representatives  of  the  testator,  until  the  ar- 
rears of  that  annuity,  up  to  the  testator^s  death,  are  discharged. 
I  shall,  accordingly,  retain  the  injunction,  until  the  amount 
of  those  arrears  be  ascertained  by  a  master,  and  paid  to 
the  executors  of  IVmdell^  or  aie  brought  into  court. 

With  respect  to  the  lands  contained  in  the  deed  of  Au- 
gust^ 1 794,  it  appears  that  most  of  them  were  conveyed 
by  the  testator  to  third  persons,  for  valuable  considerations, 
and  by  deeds  of  warranty,  subsequent  to  the  date  of  the 
deed  to  the  defendant ;  and  it  becomes  a  very  important 
question,  whether,  under  the  circumstances  of  this  case,  the 
court  can  permit  that  deed  to  operate,  except  upon  lands  of 
which  the  testator  died  in  possession,  and  which  he  had  not 
conveyed  since  the  deed  of  1794.  Perhaps  I  cannot  take 
any  effectual  step  under  the  present  bill  to  silence  or  extin- 
guish the  claim  of  the  defendant  to  the  lands  conveyed  by 
the  testator,  though  covered  by  the  deed  of  August^  1794  ; 
but  as  the  merits  of  the  question  arc  so  fully  before  me,  it 
may  be  convenient  to  the  defendant  that  I  should  express 
an  opinion  on  the  point. 

The  deed  of  the  (iiho{  August^  1794,  has  no  recital,  and 
is  a  plain  deed,  in  fee,  of  all  the  testator^s  interest,  present 
and  future,  although,  by  the  contract  of  the  9th  otJuly^  1 792, 
(and  of  which  this  deed  was,  as  the  defendant  admits,  in  part 
performance,)  the  testator  was  to  retain  a  life  estate  in  the 
premises.  The  deed  is  inconsistent  with  that  reservation, 
and  does  not  truly  express  the  intent  and  meaning  of  the 
parties ;  for  all  the  evidence  shows,  that  the  original  agree- 
ment was  never  varied  on  this  point,  and  we  find  that  a  life 
a  matoriai  poi^  estate  was  actually  enjoyed  by  the  testator.  When  a  deed, 
rofaQ  credit,      as  the  Lord  Chancellor  said,  in  Walt  v.  Grove,  (2  Schools 
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^  Lefrot/^  492.,)  is  shown  to  be  false  in  a  material  point,  it      1815. 
cannot  have  the  credit  due  to  unimpeacbed  testimony.     It  v^'^v^/ 
must  be  reformed,  and  be  set  aside  in  whole  or  in  part,  and  on         y, 
such  terms  as  justice  may  require.     In  this  case,'  however,  as    ^",^kr. 
the  grantor,  notwithstanding  the  absolute  nature  of  the  deed,  "■ — - 

continued  to  enjoj  the  land  unmolested  down  to  the  time  of 
his  death,  there  was  no  bad  faith  as  between  the  parties  to 
the  deed  ;  and  the  false  language  of  it  is  a  material  circum^ 
stance  only  when  we  come  to  consider  the  fairness  of  the 
transaction  as  respects  the  world,  and  the  weight  due  to  the 
deed  upon  purchases  made  by  third  persons  from  the  grantor, 
since  its  execution.  It  was  not  only  a  deed  untrue  on  its 
face,  but  it  was  carefully  concealed  from  the  knowledge  of " 
the  world  ;  and  throughout  all  the  transactions  between  the 
parties,  there  was  an  intentional  secrecy  as  to  the  contract  of 
1792,  and  the  deeds  of  1794.  By  this  means,  false  colours 
were  held  out  to  the  world,  and  the  public  were  permitted 
to  consider  the  property  as  belonging  to  the  testator,  and  to 
treat  with  him  as  the  absolute  owner.  The  various  porcha- 
aes  from  the  testator,  made  by  Stewart  Lewu,  by  the  Web^ 
sters,  by  the  CHUs^  by  Turner ^  and  by  TcUlman^  conclu- 
sively establish  this  fact.  The  defendant,  in  bis  answer,  admits 
it  to  be  probable,  that  an  opinion  very  generally  prevailed, 
and  was  entertained  by  the  inhabitants  of  Albany,  that  the 
testator  continued  owner  of  the  land,  between  the  date  of  the 
deed  and  his  death.  The  purchases  made  from  him,  from 
time  to  time,  of  parts  of  the  premises,  were  matter  of  public 
notoriety ;  the  various  and  great  improvements  going  on 
under  those  purchases  were  in  full  view  from  the  very  resi-* 
dence  of  the  defendant,  and  his  knowledge  of  these  purcha- 
ses is,  in  some  instances,  admitted  or  proved ;  yet,  from 
1794  to  1808,  he  preserved  a  studied  silence,  and  gave  no 
notice  to  those  purchasers,  or  to  the  world,  of  his  title.  After 
this,  he  cannot  be  permitted  to  start  up  with  a  secret  deed, 
(in  itself  of  such  doubtful  credit,)  and  take  the  land 
from  bona  fide  purchasers  under  the   testator.     Having, 

Vol.  I.  2  Y 
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1815.       for  such  a  length  of  time,  suffered  the  public  to  deal  with 
\^^\^^^  the  testator  as  the  real  owner,  he  cannot  now  be  permitted 
V.         to  question,  or  disturb,  any  title  which  has  thus  been  pro- 
^"i^«r"*'  cured  by  his  tacit  assent.     There   is  no  principle  better 
—         "^ —  established  in  this  court,  nor  one  founded  on  more  solid  con- 
siderations of  equity  and  public  utility,  than  that  which  de« 
clarcs,  that  if  one  man,  knowingly,  though  he  does  it  passive- 
Apenon  iook-'7?''^y ''^okingon,  suffers  another  to  purchase  and  expend 
i2J""a!SuiSf*'to  money  on  land,  under  an  erroneous  opinion  of  title,  without 
Y^^l^o^  ?n  making  known  his  claim,  he  shall  not  afterwards  be  permit- 
dMiiif  ,or  nTaking  tod  to  oxercise  his  legal  right  against  such  person.    It  would 
to  the 'land,  wiu  be  an  act  of  fraud  and  injustice,  and  his  conscience  is  bound 

not  be  permitted,  "^ 

lIrt™'iSi?thte-'^y  ^'^'^  equitable  estoppel.  Qui  tacet^  consentire  videlur, 
cSS^Sh^"?"^  Q^  P^^^^^  «'  **«^  r«tore,  jubet.  (The  East-India  Com- 
pany V.  Vincent^  2  Atk.  83.  Harming  v.  Ferrersj'l  Eq. 
Cos.  Abr.  356.  pi.  10.  Gilbert^ s  Eq.  Cas.  83.  Ram  v. 
Potts^  Prec.  in  Ch.  35.  Hunsden  v.  CAeyney,  2  Vem,  150., 
and  the  case  of  Dr.  Amyas^  there  cited.  Styles  v.  Camper, 
3  Atk.  692.  Jackson  v.  Cator,  5  Ves,  688.  Dann  v.  Spur- 
rier,  7  Ves.  231.)  Though  the  right  of  the  party,  who 
thus  misleads  third  persons  by  his  silence,  be  merely  a  rever- 
sionary interest,  subject  to  a  life  estate  in  the  person 
whom  he  suffers  to  act  with  the  property  as  owner,  yet, 
as  appears  from  several  of  the  cases,  the  application  of 
the  principle  is  the  same. 

The  following  decree  was  entered : 

^^  That  the  deed  of  conveyance  in  the  pleadings  and  proofs 
mentioned,  from  Philip  Wendell,  deceased,  to  the  defend- 
ant, bearing  date  the  6th  day  of  August,  1794,  for  two  cer- 
tain lots  of  ground  therein  described  as  Nos.  2.  and  3.,  situ- 
ate in  the  first  ward  of  the  city  of  Albany,  fronting  the  new 
street  called  Wendell-street ;  and  for  a  piece  of  pasture,  or 
hay  land,  therein  also  described,  as  situate  in  the  first  ward 
of  the  city  of  Albany,  has  become,  and  is,  void  and  inope- 
rative in  law,  as  far  as  the  same  deed  comprehends,  or  re* 
lales  to.  lands  and  premises  therein  mentioned  and  described^ 
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or  thereby  intended  to  be  conveyed,  and  which  the  said      1815* 
Philip  Wendell^  deceased,  in  his  lifetime,  after  the  day  of  ^v^*^^^^"^ 
the  date  of  the  said  deed,  conveyed  to  any  other  person  or         v. 
persons,  hwiafidt^  for  valuable  consideration*     And  it  sa-       laer. 
tisfactorily  appearing  to  this  court,  from  the  pleadings  and  ' 

proofs  in  the  cause,  that  Philip  Wendell^  deceased,  in  his 
lifetime,  and  after  the  6th  or  August^  1794,  conveyed,  as 
aforesaid,  in  fee  simple,  to  third  persons,  all  the  lands  and 
premises  in  the  aforesaid  deed  mentioned  and  described,  and 
thereby  intended  to  be  conveyed,  excepting  lot  No.  2., 
fronting  on  the  street  called  WendelUstreet :  Whereupon,  it 
is  further  ordered,  adjudged,  and  decreed,  that  the  defend- 
ant, Killian  K.  Van  Rensselaer,  shall  execute  and  deliver 
to  the  plaintiffs  in  this  cause,  a  release,  sufficient  in  the  law, 
to  release,  exonerate,  and  discharge  the  plaintiffs,  as  the  real 
and  personal  representatives  of  Philip  Wendell,  deceased, 
from  the  covenant  of  warranty,  in  the  deed  of  conveyance 
contained ;  and  from  all  covenants,  expressed  or  implied,  in 
the  said  deed  of  conveyance,  which  i\ould,  or  might, 
render  the  plaintiffs,  any,  or  either  of  them,  as  real  or  per- 
sonal  representatives  of  Philip  Wendell,  deceased,  liable  to 
thedefendant,  his  heirs,  executors,  administrators,  or  assigns, 
for  the  title  of  the  lands  and  premises  in  the  deed  mention- 
ed and  described,  or  thereby  intended  to  be  conveyed,  ex- 
cept as  to  lot  No.  2.,  and  from  all  damages  in  conse- 
quence of  a  failure  of  such  title  ;  and  that  the  form  of  such 
release  be  settled  by  a  master  in  chancery,  in  case  the  par- 
ties disagree  respecting  the  same.  And  it  is  further  de- 
clared, adjudged,  and  decreed,  that  the  deed  of  conveyance, 
from  Philip  Wendell,  deceased,  to  the  defendant,  of  the  6th 
o(  August,  1794,  and  the  covenants  therein  contained,  as 
far  as  regards  lot  No.  2.,  remains  in  full  force,  as  it  re- 
spects the  plaintiffs  in  this  suit,  any,  or  either  of  them. 
And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
other  deed  of  conveyance,  in  the  pleadings  and  proofs  men-r 
tioned,  from  Philip  Wendell,  deceased,  to  the  defendant, 
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1815.      bearing  date  the  17th  of  JlfarcA,  17949  for  a  certain  lot  of 

^^^-^"^'^"^  ground  therein  described,  as  situate  adjoining  Court^gtrett^ 

V.         in  the  first  ward  of  the  city  of  Albany j  is  unimpeached,  and 

^"i^nf '  remains  effectual  according  to  the  tenor  thereof,  and  is  here* 

— by  declared  to  be  established  ^against  the  plaintiffs ;  and  to 

the  benefits  whereof  the  defendant  shall  be  entitled,  to  take 
efiect  as  hereafler  mentioned,  and  hereafter  to  be  provided 
for  and  decreed.  And  it  is  further  ordered,  adjudged,  and 
decreed,  that  the  plaintiffs  are  entitled  to,  and  do  recover  and 
receive  from  the  defenda.it,  the  annuity  or  yearly  sum  of  50 
dollars,  which  it  appears,  from  the  pleadings  and  proofs  in 
the  cause,  the  defendant  agreed  to  pay  to  Philip  Wendell^ 
during  his  life,  and  which  yearly  sum  the  defendant  paid  to 
PhUip  Wendelli  up  to  the  1 7th  of  March^  1 799,  and  no  lon« 
ger.  And  for  the  purpose  of  ascertaining  what  is  due  to  the 
plaintiffs  for  the  arrears  of  the  annuity,  or  yearly  sura,  it  is 
further  ordered,  adjudged,  and  decreed,  that  it  be  referred 
to  a  master  in  chancery,  to  take  and  state  an  account  thereof, 
from  the  1 7th  of  JllarcA,  1799,  until  the  8th  of  Dtctmhtf^ 
1808,  when  Philip  Wendell  died  ;  and  that  the  master,  in 
taking  and  stating  the  account,  compute  and  allow  interest 
on  each  of  the  yearly  sums,  from  the  time  the  same  ought  to 
have  been  paid  until  the  report ;  and  that  the  master,  also, 
take  an  account  of  the  rents  and  profits  of  the  lot  of  ground 
and  premises,  situate  adjoining  Court'Street^  in  the  first  ward 
of  the  city  of  Albany,  which  have  been  received  by  the 
plaintiffs,  Barent  BUecker  and  Sanders  Lansing,  as  execv* 
tors  of  the  last  will  and  testament  of  Philip  Wendell^  de- 
ceased, from  the  decease  of  Philip  Wendell^  and  in  taking 
such  account,  the  master  shall  make  all  just  allowances  for 
improvements,  permanently  useful,  made  upon  the  last  men* 
tioned  lot  of  ground  by  Philip  Wendell,  in  his  lifetime,  after 
the  1 7th  ofMarch,  1 794,  and  which  now  remain ;  and  that  he, 
also,  make  all  just  allowances  for  improvements,  permanently 
useful,  repairs  and  taxes,  or  other  necessary  and  proper  ex* 
penditures  by  the  plaintiffs  upon,  or  an  account  of,  the  lot 
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of  groand  and  premises,  since  the  decease  of  Philip  Wtn- 

dell ;  and  that  the  master  report  thereon  with  convenient  ^ 

speed.    And  it  is  further  ordered,  that  the  injunction  issued         v. 

in  this  cause  be  continued  until  the  master^s  report  shall  ' 

come  in,  and  till  further  order ;  and  that  the  question  of 

costs,  and  all  further  directions,  be  reserved  for  the  further 

consideration  of  the  court.'' 


Ten  Broeck  againsi  W.  T.  Livingston.  /onuary  23d. 

Wber«  a  fleed,  in  fee,  contained  a  reMrvation  of  the  tight  of  <<  cuttiog  and 
hewing  timber,  and  gracing  in  the  woods  not  appropriated  or  fenced  in  i*'  it 
was  held,  that  the  right  reserved  ceased  as  soon  as  the  premises  were  fenced 
la  by  tba  grantee,  especiailj,  where  it  appeared  that  the  premices  had 
been  enciQsed  for  above  30  years,  and  the  right,  during  that  period,  kad 
not  been  claimed  or  exercised. 

Such  lights  may  be  lost  by  iong  negligence  and  disuse;  and  presumptions 
of  their  release,  or  discharge,  are  favoured  fur  the  sake  of  quieting  pos- 
seteiona. 

Whart  A.  contracted  to  convey  to  B.,  **  by  a  good  and  valid  conveyance  in 
law,'*  a  farm,  which  was  originally  parcel  of  a  large  tract  of  land  granted  by 
the  proprietor  of  a  wumur^  to  the  ancestor  of  A.,  in  fee,  **  yielding  and  pay- 
ing to  the  grantor,  his  heirs  and  assigns,  the  yearly  rent  often  shillings  ;** 
the  proportion  of  which  quii  rerU  on  the  farm,  was  54  c^ts  a  y«ar ;  the 
asistenca  of  the  quIl  rent  being  known  to  B.  at  the  time  of  the  contract,  it 
was  held  that  the  eaistiug  of  such  an  encumbrance,  if  it  was  any,  was  no 
objection  to  a  decree  of  specific  performance  of  the  contract. 

Whether  such  a  fiwl  mcri/,  not  having  been  demanded  or  paid  for  above  60 

.  years,  will  not  be  presumed  to  be  become  eitinguished  by  lapse  of  time  ? 
QtMrre. 

THIS  vras  a  bill  for  a  specific  performance  of  an  agree- 
ment, under  seal,  made  between  the  parties,  on  the  22d  of 
December  J  1813,  by  which  thej  agreed  to  exchange  the 
farms  specified  in  the  agreement,  and  to  execute  to  each  other 
"  good  and  valid  conveyances  in  the  law  of  the  same,^'  with 
covenants  of  seisin  and  warranty ;  and  they  agreed  further 
to  refer  it  to  J.  R.   V.  R.,  and  J.  C.  i7.,  to  arbitrate  and 
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1815.  assess  the  relative  value  of  the  farms,  and  what  sum,  if  any,  the 
V^^v^^  defendant  should  pay  to  the  plaintiff,  to  render  the  exchange 
T.  equal ;  and  that  mutual  possession  of  the  respective  farms 
LiviwosTOM.  gjj^^y  ^^  delivered  on  the  1  st  otApnl,  1813.  The  arbitrators 
made  an  awards  on  the  8tb  of  January^  1813,  that  the  defend- 
ant should,  within  four  years  from  the  Ist  of  Aprxl^  1813,  pay 
to  the  plaintiff  10,750  dollars,  with  interest  annually,  from 
that  time,  and  give  good  security  for  the  payment.  The 
bill  further  stated,  that  the  plaintiff  caused  his  farm  to  be 
surveyed  ;  that  the  defendant,  wishing  to  get  rid  of  the  bar- 
gain, offered  the  plaintiff  one  hundred  dollars  to  relinquish 
it,  which  he  refused.  That  before  the  1st  of  .dfpn/,  1813, 
the  defendant  brought  on  the  plaintifl's  farm,  rails  and  boards ; 
and  the  plaintiff  also  expended  money  on  the  defendant's 
farm,  in  confidence  that  the  agreement  would  be  fulfilled. 
Both  parties  requested  an  attorney  to  prepare  the  deeds  ; 
aad  the  plaintiff  executed  his  deed,  and  tendered  it  to  the 
defendant  on  the  13th  of  March^  1813;  but  the  defendant 
refused  to  perform  the  agreement,  or  abide  by  the  award  of 
the  arbitrators ;  and  the  plaintiff  again,  on  the  1st  of  April, 
1813,  tendered  his  deed  to  the  defendant,  who  refused  to  ac- 
cept it. 

The  answer  of  the  defendant  admitted  the  agreement  and 
award,  as  stated  in  the  bill ;  but  alleged,  that  after  the  pub- 
lication of  the  award,  he  discovered  that  Robert  Livingston^ 
who  owned  the  plaintiff's  farm  on  the  20th  of  October^  1 694, 
conveyed  to  Dirck  fVesaell,  (a)  (ancestor  of  the  plaintiff,)  for 
the  consideration  of  15/.,  a  tract  of  land,  including  the  plain- 
tiff's farm,  in  fee,  the  grantee  ^^  yielding  and  paying  to  the 
grantor,  his  heirs  and  assigns,  the  yearly  rent  of  10  shil- 
lingSy^  and  with  a  reservation  to  the  grantor,  his  heirs  and 
assigns,  for  ever,  of  the  right  of  "  cutting  and  hewing  tim- 
her,  and  grazing  in  the  premises,  that  is  to  say,  in  the  woods 

(a)  This  is  one  instance,  among  many,  of  ihe  singular  changes  which  have 
taken  ploca  in  the  names  of  the  DvUk  famlltes  in  this  state. 
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not  appropriated  or  fenced  in»^^     And  the  defendant  there-       1815. 
fore  charged,  that  the  plaintifi's  farm  was  subject  to  the  above  ^"^^^^""^^ 
rents  and  reservations  ;  and  that  those  encumbrances  were  ▼. 

unknown  to  the  arbitrators  when  they  made  their  award  ;    '^"^'^^ 
and  that  all  the  declarations  and  acts  of  the  defendant,  to- 
wards ratifying  the  contract  and  award,  were  made  and  done 
before  he  discovered  the  above  encumbrances  on  the  plain- 
tiff's farm. 

The  master  to  whom  it  had  been  referred  to  report  on  the 
titles  of  the  parties,  &c.,  reported  the  evidence  taken  before 
him.  It  was  proved  that  the  farm  of  the  plaintiff  had  been 
enclosed  or  fenced  in  for  above  31  years  ;  that  a  small  spot 
of  3  or  4  acres,  called  the  Ogden  spot,  formerly  not  fenced 
in,  had  been,  for  several  years,  improved,  and  was  now  fenced 
in,  and  in  the  occupation  of  the  plaintiff  That  it  was  no- 
torious that  all  the  lands  in  the  manor  of  Livingston  are 
held  subject  to  quit  rents ;  and  that  the  defendant  had  fre- 
quently said,  before  the  agreement,  that  he  knew  of  the  ex- 
istence of  the  quit  rent,  which  was  a  trifling  sum.  That 
the  plaintiff  had  never  been  called  on  for  any  quit  rent.  That 
there  were  250  acres  of  woodland  on  the  farm,  not  cleared, 
and  the  right  to  cut  wood  had  never  been  exercised* 

The  report  also  stated,  that  the  quit  rent  on  the  farm 
amounted  only  to  54  cents  a  year ;  and  that,  from  the  manor 
books,  it  did  not  appear  that  any  quit  rents  had  ever  been 
exacted  or  paid. 

Henry  J  for  the  plaintiff,  contended,  that  the  reservation, 
as  to  cutting  timber,  &c.,  in  the  title  deed  of  the  plaintiff, 
applied  only  to  lands  not  fenced  in  ;  and  as  the  whole  farm 
had  been  enclosed  for  more  than  30  years,  there  was  an  end 
to  the  reservation.  Besides,  it  was  proved  that  the 
right  had  never  been  exercised  during  a  period  of  more  than 
100  years,  which  had  elapsed  from  the  time  of  making  the 
grant :  and  it  must,  therefore,  be  presumed  to  have  been 
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1B15.      eitinguiBhed  by  release.     (1   FonbL  Elqu»  319.  b.l.  ch.  4. 
'^•^^T'^  g.  27.  n.  2.     1    Vem.  32.     2  Atk.  67.  632.     3  P.   Wnu. 
V.         266.     2  Fe«.  jun.  583.) 

^  The  qait  rent  reserved  wu  apportionable,  and  the  repoit 
of  the  master  makes  it  no  more  than  54  cents  a  year.  It 
rests  in  covenant  merely  :  and  the  maiim,  de  mmimis  non 
curat  tex^  is  fairly  applicable.  Besides,  as  it  has  never  been 
demanded,  the  presumption  i's  that  it  has  been  extinguished. 
(jFVtfnctV*  Maxims  J  40.  pi.  9.     2  VetU.  351,  352.)     • 

£.  IF»//uimjr,  contra,  contenided,  that  as  the  plaintiff 
could  not  convey  a  clear  and  pei/ecf  title  to  all  his  farm,  ttie 
defendant  was  not  bound  to  accept  the  deed,  or  to  perform 
the  contract  on  his  part.  The  tender  of  a  good  deed  is  not 
enough ;  there  must  be  a  good  title  to  the  whole  of  the  pre* 
mises.  {^  Johns.  Rep.  612.)  The  plaintiff  could  not,  in 
this  case,  recover  damages  at  law  for  the  non-performance 
of  the  contract  by  the  defendant.  {Jones  ▼.  Gardner y  10 
Johns.  Rep.  266.)  A  court  of  equity  will  not,  therefore, 
decree  a  specific  performance.    (1  Fonbt.  b.  1.  ch.  3.  s.  1.) 

But  is  there  ground  for  the  presumption,  that  the  rents 
and  reversion  have  been  released  ?  There  can  be  no  adverse 
possession,  in  this  case,  to  afford  the  legal  presumption. 
The  plaintiff  shows  the  source  of  his  title,  and  spreads  out 
before  the  court  his  whole  title.  The  law  will  not  pre- 
sume  a  grant  or  release  in  such  a  case.  {Hull  y.  Homer , 
Cowp,  102.)  Mere  length  of  time  is  not  sufficient  ground 
to  create  a  bar  to  quit  rents,  unaccompanied  by  other  cir- 
cumstances. A  presumption  from  length  of  time  to  support 
a  rig^t,  is  different  from  a  presumption  to  defeat  a  right,  as 
in  this  case.  In  Eldridge  r.  Knott,  {Conp.  214.,)  where 
the  qmt  rent  was  only  25.  and  6(f.,  the  court  wonld  not  pre- 
sume a  release  or  extinguishment,  from  the  lapse  of  time, 
short  of  50  years,  the  period  fixed  by  the  statute  of  limita- 
tions. It  appeared  from  the  manor  books,  that  rent  was 
paid  to  1 768,  and  charged  down  to  1 790. 
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Hmrtfi  in  reply,  said,  thut  tbe  quU  rents  reserved  in  these      1815. 
and  simil&r  cases,  were  intended  merely  as  recc^itions  ef  J^*^^^^*^ 
fMimorial  $e%gniory^  net  as  any  beneficial  rent    So  all  llie         ▼. 

c^hmal  grants  before  tbe  American  reyolution,  from  the ^ 

crown  or  government,  contained  reservations  of  quit  rents, 
as  badges  of  tenure,  or  acknowledgments  of  sovereignty; 
and  not  with  a  view  on  the  part  of  the  government  to  derive 
any  pecuniary  benefit  from  the  reservation ;  and  there  was 
no  instance  where  such  qnit  rents  had  been  4emanded  by  the 
crown  from  the  colonial  patentees. 

The  question,  in  this  court,  is,  can  the  party  make  a 
good  and  operative  title  ?  The  reservation  to  cut  wood  and 
graze  applied  only  to  the  woods  lying  m  common,  and 
ceased  as  soon  as  they  were  appropriated  and  enclosed. 
A  prescription  willmn  between  tenants  in  common;  and 
equally  so  between  landlord  and  tenant*  There  is  no 
evidence  of  any  payment  of  rent  in  40  years,  but  merely 
of  a  charge  in  the  manoic  books. 

No  suit  at  law  would  lie  to  recover  this  rent.  At  any 
rate,  it  is  a  case  for  compensation,  and  aifords  no  ground  to 
refuse  a  decree  for  a  specific  performance. 

The  Chancellor*  The  master  reports,  diat  the  par- 
ties, respectively,  can  make  a  good  title  to  each  other  for 
the  premises  mentioned  in  the  submission  and  award. 
But  tbe  defendant  objects  to  the  goodness  of  the  plaintiff's 
title,  on  two  grounds:  1.  That  the  lands  are  chained  with 
an  encumbrance  reserved  in  the  deed  of  the  26th  of  October^ 
1694,  from  Robert  Livingston  to  Dirck  fVessellsy  the  ances- 
tor of  the  plaintiff*  By  this  deed,  which  was  for  a  tract  of 
land  of  which  the  premises  were  only  a  part,  the  grantor  re- 
served to  himself,  and  his  heirs  and  assigns,  the  right  of 
catting  timber,  and  of  grazing,  in  the  woods  "  not  appropria- 
ted or  fenced  tn."  3.  That  the  deed  contained,  also,  a 
reservation  to  the  grantor,  and  his  heirs  and  assigns,  of  the 
yearly  rent  of  1  Off. 

Vol.  T.  >?  Z    • 
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1815.  !•  With  respect  to  the  first  objection,  it  appears  to  me 

JS^iy"^^  to  be  the  true  construction  of  the  grant,  that  the  reservation 
Y.  ceased  and  became  extinguished,  as  to  the  lands  belonging  to 
J_  the  plaintiff,  when  those  lands  were  enclosed  by  fence,  and 
reduced*  from  the  state  of  common  lands  to  that  of  spe- 
cific and  exclusive  appropriation.  It  was  proved  before  the 
master,  that  excepting  the  small  Ogden  spot,  which  was 
more  recently  enclosed,  all  the  plaintiti^s  farm  had  been  un- 
der fence  for  above  30  years,  and  that  the  exercise  of  the 
right  reserved  by  the  deed  had  not  been  claimed  or  asserted 
within  that  period  of  time.  It  cannot  be  supposed  to  have 
been  the  intention  of  the  reservation,  that  the  lands  should 
always  continue  subject  to  that  servitude,  however  appro- 
priated by  the  owner ;  for  this  would  be  giving  to  the  grantor 
a  right  repugnant  to  the  nature  of  the  grant  itself,  and  to  the 
absolute  and  beneficial  ownership  which  an  estate  in  fee 
was  intended  to  convey.  By  construing  the  words  accord- 
ing to  their  obvious  and  natural  sense,  we  give  to  the  reser- 
vation a  reasonable  operation,  and  one  consistent  with  the 
interiest  of  the  grantee.  It  was  no  more  than  a  right  of  com- 
mon, and  that  right  is  utterly  inconsistent  with  the  exercise 
of  the  right  of  enclosure.  The  plaintiff  either  had  no  right 
to  appropriate  and  fence  in  the  woods,  or  the  right  of  cut- 
ting and  grazing  ceased  as  soon  as  the  woods  were  actually 
and  bona  fide  enclosed.  The  long  disuse  of  this  right,  if 
even  it  was  used,  is  evidence  of  the  sense  of  the  parties 
that  the  right  ceased  when  the  woods  were  fenced  in ;  and  a 
right  of  this  kind,  as  well  as  other  rights,  may  be  lost  by  long 
negligence  and  disuse.  This  was  so  said  in  Gateward?s  case, 
(3  Leon.  202.)  It  will  let  in  the  presumption  of  a  release, 
or  other  dischaige,  and  such  presumptions  are  to  be  favour, 
ably  received  in  opposition  to  dormant  claims,  because  they 
conduce  to  the  quiet  of  titles,  and  the  security  of  estates ;  and 
this  argument  would  be  entitled  to  weight,  if  the  construction 
which  I  have  given  to  the  grant  was  insufficient  or  doubtfuf. 


<- 
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3.  The  other  objection  foanded  on  the  quit  rent,  cannot  1815. 
be  admitted  to  be  set  up  in  this  case.  The  covenant  that  ^::^'y^^ 
each  partj  was  to  make  a  '^  good  and  yahd  conveyance  in  the  ▼. 
law,"  will  be  satisfied  if  the  party  can  make  a  good  title,  sub-  '^"°'^^'^' 
ject  to  that  portion  of  the  nominal  quit  rent  of  10;.,  which 
might  fall  upon  the  premises  of  the  plaintiff.  It  appears 
that  this  reservation  of  rent  was  well  known  to  the  defendant 
when  he  made  the  contract;  it  was  a  matter,  also,  of 
public  notoriety,  that  all  the  lands  in  the  manor,  were 
subject  to  such  a  quit  rent.  It  was  never,  then,  within  the 
contemplation  of  these  parties,  that  this  rent  was  to  form 
an  obstacle  to  title.  The  quit  rents  due  to  government, 
under  all  colonial  grants,  might  as  well  be  set  up  as  an  ob- 
jection to  the  performance  of  any  covenant  to  convey. 
This  rent  was  declared  to  be  in  lieu  of  all  other  rents,  and 
was  evidently,  as  the  counsel  observed,  nothing  more  than 
the  recognition  of  the  manorial  seigniory,  and  which,  at  that 
early  day,  was  deemed  a  matter  of  some  importance.  On 
a  due  apportionment  of  that  rent,  if  it  was  now  to  be  col- 
lected, the  burthen,  or  part,  falling  on  the  farm  of  the  plain- 
tiff, would  be  but  fifty-four  cents  a  year.  As  I  do  not  con- 
sider this  rent  as  forming  any  obstacle  to  the  mutual  good 
title  intejided  by  the  contract  of  the  parties,  it  becomes  un- 
necessary to  agitate  the  question,  whether  the  rent  itself  has 
not  become  extinguished  by  lapse  of  time,  owing  to  the  pre- 
sumption arising  from  the  want  of  evidence  of  its  having 
been  demanded,  or  paid,  for  the  last  60,  if  not  100,  years. 

I  shall,  accordingly,  decree  a  specific  performance  of  the 
agreement  of  the  parties,  mutually  to  convey.  The  only 
remaining  point  is,  whether  the  defendant  is  to  be  charged 
with  interest  on  the  10,750  dollars,  from  the  1st  of  Jpril, 
1813.  If  he  is  to  be  so  charged,  then  there  ought  to  be  an 
account  taken  of  the  rents  and  profits  of  the  respective  farms 
for  the  last  two  years.  But  as  each  party  has  continued  in 
the  possession  of  their  respective  original  farms,  and  as  the 
farm  of  the  plaintiff  is  to  be  considered  as  exceeding  in  value 
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1815.      the  defendaat's  iarai,  to  tl)e  aoioant  of  1 0,750  doUan,  I  think 
V^'^v^^  it  woald  be  just  and  equitable  to  leave  each  party  in  the  en- 
▼.         joymentof  the  rents  and  pro6t8  which  he  has  hitherto  i«* 
,  ceived,  and  that  interest  on  the  sum  should  not  commenee 
until  the  titles  and  possessions  are  exchanged.    The  decree 
will  then  be,  that  the  parties  mutually  codvey  and  deliver 
possession  by  the  1st  of  April  next,  and  that  the  defendant 
pay  to  the  plaintiff,   in  two  years  from  that  day,  the 
10,750  dollars,  with  interest,  annually,  from  the  1st  of  April 
next,  and  give  security  according  to  the  award ;  and  that,  in 
ihe  mean  time,  neither  party  commit  waste  on  the  premises 
of  which  they  are  now  in  possession ;  and  that  the  defendant 
pay  to  the  plaintiff  his  costs  of  this  suit,  to  be  taxed. 

Decree  accordingly. 


i**-  *sd.  Mary  Denton  against  S.  Dxnton. 

Where  e  wife  had  filed  e  bill  for  aUmony,  Sic  against  her  husband,  and 
St  appeared  that  he  bad  abandoned  her  without  anj  support,  and  threat* 
•ned  to  leave  the  etate,  the  court,  on  the  petition  of  the  wife,  granted  a 
writ  oinc  exeairq^tMea  against  the  husband. 

Pending  a  bill  for  a  divorce  bj  a  wife  against  her  husband,  and  before  an- 
swer, the  court  will  allow  a  monthly  sum  to  the  wife  as  alimony^  and  also 
a  sum  te  be  paid  to  her,  bj  her  husband,  towards  defiaying  the  expenses 
of  her  suit. 

THE  ptiiivon  of  the  plaintiff  stated,  that,  in  January  last, 
6he  filed  her  bill  against  the  defendant,  setting  forth  that  she 
was  married  to  the  defendant  on  the  25th  of  October ^  1 795,  in 
tiiis  state,  and  that  they  were  then,  and  still  are,  citizens  and 
residents  of  this  state.  That,  on  the  20tb  of  April,  1814, 
the  defendant  broke  up  housekeeping,  though,  for  years  bo- 
fore,  his  annual  expenses  for  housekeeping  were  between 
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4  wd  5,000  doUafs.  That  &e  defeocbat  abandoned  the  isid. 
plaintiff  without  home  or  support,  and  had  since  treated 
her  with  great  cruelty  and  persecution,  and  denied  her 
all  support :  that  she  had  no  means  of  living :  that  the  de-  ^ 
fendant  was  a  man  of  lai^e  fortune,  and  threatened  to  leave 
the  Uniied  States,  And  she  prayed  a  writ  of  ne  exeaf ,  and  a 
writ  ofsufplicavU,  to  restrain  the  defendant  from  disturbing 
her  retreat,  and  for  security,  and  for  money  to  prosecute  the 
suit,  and  also  for  a  weekly  or  monthly  allowance.  The  bill 
for  a  divorce  was  filed,  but  no  answer  was  yet  put  in. 

The  facts  stated  in  the  petition  were  supported  by  affida" 
vii9j  from  which  it  also  appeared  that  the  defendant  was  a 
i  of  ibrtane,  and  worth  above  200,000  dollars. 


T.  Stdgmck^  for  the  petitioner,  cited  2  Bums^  Ecc.  Lawi 
433.  Gihsan^s  Codex.  445.  1  Oughtan  Ordo  Jud.  306. 
309.     Ambler^  63.     Sid.  118.     2  Atk.  210. 

The  Chancsllor.  The  bill  filed  in  this  cause 
states  matter  properly  cognizable  in  equity.  It  is  as  well 
for  o/tmony  as  for  other  relief  The  allowance  of  a  ne 
exeat^  when  the  husband  threatens  to  leave  the  state,  and 
his  wife  without  any  support,  is  essential  to  justice,  and  has 
been  granted  in  like  cases.  (2  Atk.  210.  Amb.  76. 
Dickensj  154.)  From  what  was  said  in  the  case  oi  Mix  v. 
JMtx,*  as  well  as  from  the  cases  now  cited,  the  rule  appears  *'^'*'*'P'  ^^' 
to  be,  that  the  wife  who  is  under  the  necessity  of  carrying  on 
asuitagainstherhusband,  or  of  defending  one  against  him, 
is  entitled,  as  well  to  a  reasonable  allowance  to  be  paid  by 
the  husband  for  the  necessary  expenses  of  the  suit,  as  to  an 
allowance  for  alimony  pending  the  prosecution. 

I  shall,  accordingly,  allow  the  ne  exeat^  and  direct  security 
imder  it  to  be  taken,  in  the  sum  of  25,000  dollars,  and  shall, 
also,  allow  at  the  rate  of  100  dollars  per  month,  for  alimony ^ 
and  the  further  sum  of  250  dollars,  to  be  paid  by  the  defendant 
to  the  plaintiff,  or  to  the  register,  or  assistant  register,  on  her 
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1815.       behalf,  towards  defraying  the  necessary  charges  of  the  suit, 
V^^;^  on  herpart. 

WsSTCBBtTBE 

Manufac.  

SOCIBTT.  rUf^VM 


Feb.  87th.     Brumlt  against  The  Westchester  County  Manufac- 
turing Society. 

Individual  members  of  a  corporcUion  may  be  called  upon  to  aotwer  to  a  bill 
of  discovery  under  oath  ;  but  in  that  case,  the  individuals  roust  be  named 
as  defendants  in  the  bill. 

Where  a  bill  was  filed  against  a  corporation  generally,  who  put  in  an  an- 
swer under  their  co^^porate  seal,  the  court  refused,  on  motion,  to  order 
certain  officers  of  the  corporation  to  maiie  oath  to  the  answer  so  filed. 

MOTION,  OD  the  part  of  the  plaintiff,  that  the  answer 
filed  by  the  defendants  be  sworn  to  by  Richard  Ward^  pre- 
sident, and  JoAn  Bonn^ <<,  jun«,  secretary,  of  the  said  society, 
and  by  Philemon  Halstead  and  Ichabod  Prall,  directors 
thereof* 

The  motion  was  accompanied  with  an  affidavit  of  the 
solicitor,  stating  that  the  bill  was  filed  on  the  1 4th  of  October 
last,  and  that  on  the  28tb  oi  January  last,  the  answer  was 
filed  under  the  seal  of  the  defendants,  and  signed  by  the  pre- 
sident and  secretary,  but  not  sworn  to. 

Dyckmany  for  the  plaintiff. 

Colden^  contra. 

The  Chancellor.  It  does  not  appear  that  this  is  a 
bill  merely  for  discovery  of  writings,  as  was  the  case  in 
1  Vem.  117. ;  and  if  it  was,  the  case  would  not  warrant  the 
motion  that  the  defendants  named  should  swear  to  the  very 
answer  put  in,  on  behalf  of  the  corporation.  The  princi- 
ple is  established  by  that  and  by  other  cases,  (Wych  v. 
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Jlfra/,  3  P.  Wms.  310.,  and  Dvmmer  v.  Corparatian  of 
Chippmham^  14  Vca.  245.,)  that  the  court  will  call  upon 
iDdividual  members  of  a  corporation  to  answer  not  onl}  with 
the  rest  under  the  common  seal,  but  individually,  upon  oath ; 
but  in  those  cases  the  defendants,  whose  discovery  under 
oath  was  sought,  were  named  in  the  bill  as  defendants.  The 
application,  therefore,  in  its  present  shape,  must  be  denied, 
with  costs. 

Motion  denied. 


Rogers  againsi  Rathbun.  Manh  7th. 

On  a  bill  for  discoyery,  on  a  charge  of  ufury,  an  injunction  will  not  be  grant- 
ed to  stay  proceedings  at  law  on  the  note,  or  usurious  contract,  unless  the 
plaintiff  tenders,  or  brings  into  court,  the  money  actually  lent,  and  the 
lawful  inlertst  thereon. 

BILL  for  an  injunction,  chaipngthat  the  plaintiff  applied 
.to  the  defendant,  on  the  16th  of  March,  1812,  for  the 
loan  of  500  dollars,  and  agreed  to  give  him  at  the  rate  of 
.11  percent,  interest,  and  to  execute  a  negotiable  note,  with 
Btriak  Palmer,  as  endorser,  payable  in  six  months.  That 
the  agreement  was  carried  into  effect,  and,  on  giving  the  note, 
the  plaintiff  paid  to  the  defendant  interest,  at  the  rate  of  11 
per  cent,  per  annum  ;  that  the  defendant  has  commenced  a 
suit  on  the  note  in  the  supreme  court. 

The  bill  called  on  the  defendant  to  answer  to  the  above 
charge,  and  prayed  for  an  injunction  and  subpana,  and  for 
general  relief;  and  expressly  waived  all  forfeitures  to  which 
the  defendant  might  be  liable  by  reason  of  the  premises. 

The  Chancellor,  llie  bill  prays  for  a  discovery  of 
theusuiy  charged,  and,  consequently,  to  subject  the  defend- 
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1815.       ant  to  a  forfeiture  at  law  of  his  whole  debt ;  and  as  the  MH 

^^'^^'^^  doea  not  contain  an  offer,  or  tender,  of  the  turn  actaalHr 

KiRQSTOH  borrowed,  with  the  lawful  interest^  after  crediting  the  eleoen 

TAprair.    p^^  cent,  already  advanced,  the  motion  cannot  be  granted. 

It  is  a  settled  principle,  that  he  who  seeks  equity,  must  do 

equity ;  and  if  the  borrower  comes  into  this  court  for  rdtef 
against  his  usurious  contract,  he  must  do  what  is  ri^t,  as 
between  the  parties,  by  bringing  into  court  the  money  ac- 
tually advanced,  with  the  legal  interest,  and  then  the  court 
will  lend  him  its  aid  as  against  the  usurious  excess.  To 
compel  a  discovery,  without  such  offer,  would  be  against  the 
fundamental  doctrine  of  this  court,  which  will  not  force  a 
discovery  that  is  to  lead  to  a  forfeiture.  {Botanquet  v. 
Dashwood,  Cases  temp.  Talbot^  38.  Fitzroy  v.  Got/* 
Km,  1  Term  Rep.  153.  Viner,  tit,  U^ury,  315.  Chaw^ 
cey  V.  Taheurden^  2  Atk.  393.  Earl  of  Suffolk  v.  Gr^en^ 
1  Jltk.  450.) 

Injunction  denied. 


Trustees,  &c.  or  Kingston  against  Tappen. 

A  witness  who  haa  been  examinad  before  aeommiatioiNr,  by  eooMDt  of  par- 
ties, on  afiidavit  that  bis  testimoDy  was  not  truly  taken  down  bj  the  con* 
missioner,  who  had  mistalLen  it  mBteriaUy«  was  ordered  to  be  re-ezaminad 
before  the  examiuer,  there  beiog  no  suggestion  of  any  tampering  with  the 
witneu. 

VAX  VECHTEN,  for  the  plaintiffs,  moved  to  have 
the  deposition  of  Moses  Gomana,  a  witness  on  the  part  of 
the  plaintiffs,  taken  before  a  commissioner  appointed  by 
consent  of  the  parties  to  examine  witnesses  on  both  sides^ 
amended,  upon  affidavit  of  the  witness,  stating,  that  his  tes- 
timony, as  taken  down  by  the  commissioner,  was  materiflllt 
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mistaken,  in  certain  particolan  stated,  and  not  truly  taken      i8l5. 
down.  N^'-v-^p/ 

KIVG8TOV 
/•  Hamilton^  contra,  read  flie  affidavit  of  the   commis-     tappbv. 
sioner,  that  the  testimony  of  Oomans  was  truly  and  accu-    ■    ■ 
rately  taken  down  as  he  gave  it,  and  distinctly  and  audibly 
read  to  him  afterwards,  and  before  he  subscribed  it.     He 
also  read  the  affidavits  of  two  other  witnesses,  as  to  what  the 
witness  had  declared  that  he  knew  before  he  was  sworn. 

Tb£  Chancbllor.  Here  is  no  suggestion  of  any  tam- 
pering with  the  witness,  and  I  am  bound  to  presume  there  is 
a  mistake  or  misapprehension  on  one  side  or  the  other.  The 
cases  of  Grielts  v.  Gansell^  and  of  Darling  v.  Stamford, 
(2  P.  Wms.  646.  Dickens^  358*,)  show,  that  re-examina- 
tions have  been  allowed  in  such  cases ;  and,  in  the  latter 
case,  the  court  took  the  re-examination  from  the  examiner 
into  their  own  hands.  Let  the  witness  be  re-examined  be- 
fore one  of  the  examiners  of  the  court. 

Rule  accordingly. 


Vor..  1.  J  A 
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1815. 


Bknedict  against  Lynch. 


JpiilUt. 


A  bill  for  a  specific  peiformRnce  of  an  agreement  will  not  be  eustaioed 
where  the  remedy  it  not  mutual,  or  where  one  party  only  is  bound  by 
the  agreement. 

Jn  the  sale  of  lands,  time  may  make  part  of  the  essence  of  the  contract,  and 
on  default  at  the  day,  without  any  just  excuse,  or  any  acquiescence,  or  sub- 
sequent waiver  by  the  other  party,  the  court  will  not  help  the  party  in  de> 
fault. 

Where  ^.,  in  March,  1810,  agreed  to  purchase  a  farm  of  B.,  and  to  pay  250 
dollars  in  one  year ;  one  third  of  the  residue  of  the  purchase  money  in  one 
year  thereafter ;  and  the  other  two  thirds  in  the  two  successive  years;  and 
nn  the  payments  being  made,  B.  was  to  give  a  deed  ;  and  if  he  failed  in 
the  payments, or  cither W them,  the  agreement  was  to  be  void  :  and  A.  en- 
tered into  possession  under  the  agreement,  and  made  improvennents,  bat 
made  no  payments ;  and  B.,  in  Oeiohtr^  1813,  above  two  years  after  the 
first  default,  supposing  the  agreement  void  or  abandoned,  sold  the  farm  to  a 
third  person  ;  a  6t7/ filed  by  A.,  in  1814,  on  a  tender  of  the  whole  purchase 
money,for  a  specific  performance  of  the  agreement,  was  dismissed  with  costs. 

If  a  deed,  after  mentioning  a  specific  consideration,  adds,  **  and  for  other  con- 
siderations,"!/sf^nu,  that  parol  evidence  is  admissible  to  show  what  were 
those  other  considerations. 


THIS  was  a  bill  for  the  specific  performance  of  an  agree- 
ment for  the  sale  of  the  land.  The  plaintiiT  stated,  that,  on 
the  28th  of  March,  1810,  he  contracted  with  the  defendant 
for  the  purchase  of  land,  described  in  the  agreement  signed 
by  the  defendant,  which  was  as  follows  :  *'  that  it  was  thereby 
agreed  between  the  parties,  that  the  defendant  sell  to  the 
plaintiff  a  piece  of  ground,  (described  therein,)  containing 
39  acres,  at  14  dollars  and  50  cents  per  acre,  and  upon  the 
following  conditions  being  performed,  to  wit,  that  the  plain- 
tiff pay  to  the  defendant  250  dollars  in  one  year;  {March, 
1811  ;)  one  third  of  the  remainder  in  one  year  thereafter; 
(1812;)  one  third  in  the  next  year;  (1813;)  and  the 
\  balance  in  the  year  following,  (1814,)  with  interest,  annual- 
ly, on  all  the  sums ;  and  upon  his  complying  with  the  pay- 
ments, the  defendant  agreed  to  give  a  deed.     If  the  plaintiff 
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failed  in  the  payments,  or  any  of  them,  the  agreement  to  be       1815. 
void.''     That  the  plaintiff  made  and  delivered  to  the  de-    buikdict 
fendant  a  counterpart  of  the  agreement.  '  Lthch. 

That  the  plaintiff  took  immediate  possession  of  the  land, 

cleared  eight  ac^es,  and  built  a  house  thereon ;  but,  in  con- 
sequence of  unforeseen  disappointments,  failed  to  make  his . 
payments.  That  in  order  to  induce  the  defendant  not  to 
sue  him  for  the  purchase  money,  the  plaintiff,  subsequently 
to  the  above  contract,  agreed  with  the  defendant  to  clear 
five  acres  in  one  year,  and,  in  consideration  thereof,  the  de- 
fendant promised  not  to  prosecute  the  plaintiff  during  that  < 
year. 

That  he  had  since  procured  and  tendered  (in  Januai^y^ 
1814)  all  the  purchase  money,  to  the  amount  of  720  dol- 
lars, though  the/whole  of  it  was  not  due  \  but  the  defend- 
ant refused  to  accept  the  money,  alleging,  that  the  contract 
was  void,  and  had  brought  an  action  of  ejectment  against 
the  plaintiff. 

The  plaintiff  prayed  for  an  injunction,  which  was  granted, 
JtfarcA,  12th,  1814,  on  the  plaintiff's  depositing  the  720 
dollars  with  the  register. 

The  answer  of  the  defendant  admitted  the  agreement  of 
the  28th  ofMurchj  1810,  and  that  it  was  without  any  other 
consideration  than  what  was  therein  stated ;  but  denied  the 
delivery  by  the  plaintiff  of  any  counterpart  of  the  agree- 
ment. The  defendant  admitted  the  entry  of  the  plaintiff 
on  the  land,  and  the  erections  and  improvements  made  by 
him,  which  he  had  enjoyed  and  used,  down  to  the  time  of 
the  answer,  without  offering  any  compensation  to  the  defend- 
ant ;  that  he  refused  to  accept  the  money  tendered  to  him 
by  the  plaintiff,  in  February  or  March,  1814,  and  to  execute 
any  conveyance. 

The  defendant  also  stated,  that,  in  1811  or  1812,  the 
plaintiff  often  declared  his  ina^bility  to  pay,  and  disclaimed 
all  right  to  the  premises,  and  relied  wholly  on  the  liberality 
of  the  defendant  to  permit  him  to  occupy  the  premises  un- 
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m$.  tiltbe  defendant  couU  sell  thenw  That  in  tbe  spring  of 
^•j^-^*^  1812,  the  defendant  required  the  plaintiff  to  quit  Ae  pre- 
V*  nii«es;  and  the  plaintiff  then  agreed  that,  if  be  migjht  be  al« 
'-  .Wed  to  otoMfj  the  premifles  for  one  year,  he  would  clear 
and  fence  five  acres  of  the  land,  to  whicii  the  defendant 
assented.  But  the  defendant  denied  thai  it  entered  into  the 
consideration  of  this  agreement  that  tbe  defendant  should 
not  sue  for  the  purchase  mooejr;  that  the  defendant  had 
brought  an  action  of  ejectment  for  the  premises,  and  had 
recovered  judgment ;  that  the  defendant  had  since  frequent^* 
]y  referred  purchasers  to  the  plaintiff  to  show  them  the 
premises,  and  be  bad  done  so.  That  on  the  Ist  of  Oc<e4sr, 
1813,  Samuel  Hills  offered  to  purchase  tbe  premises,  and 
the  plaintiff  acquiesced  in  the  sale,  and  declared  fliat  he 
should  abandon  tbe  premises  whether  Hills  purchased  or 
not.  That  ou  tbe  2d  of  October j  1813,  the  defendant  con- 
tracted with  IBlls  for  tbe  sale  of  the  premises  for  700 
dollars ;  and  be  paid  above  500  dollars  of  the  purchase 
money. " 

The  faets  alleged  in  tbe  answer  were  proved  by  the  d^ 
fendant's  witnesses. 

The  plaintiff  proved  that  the  farm  was  worth  more  than 
20  dollars  per  acre,  and  that  the  improvements  on  it  were 
worth  about  300  dollars,  tbe  annual  value  of  which  waa 
about  40  dollars. 

Goldj  for  tbe  plaintiff. 

J.  Lynchj  for  tbe  defendant. 

The  points  and  authorities  are  so  fully  discussed  in  the 
judgment  delivered  by  tbe  court,  that  it  is  unnecessary  to 
state  tbe  arguments  of  tbe  counsel. 

The  Chancellor.  I  have  considered  this  case  with 
great  attention,  and  I  cannot  discover  any  just  principle 
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arising^Qut  itf  the  fiifCts  that  will  warrant  a  decree  for  a  0pe«-      ldl5« 


BnrSBiCT 


Lnofl. 


cific  pei^rroaooe.  ^ 

The  bill  is  founded  on  an  agreement  of  the  38th  otMxrckf  ""^T, 
]  8IO9  signed  hf  the  defendant  only,  and  by  which  hengraed  . 
to  aell  to  the  plaintiff  the  land  in  question,  '^  upon  the  fol- 
lowing conditions  bdng  performed  at  the  times  stipulated,  to 
wit,  ihAt  the  plamtiff  should  pay  the  defendant  350  dellars 
within  one  yelir ;  one  third  of  the  remainder  in  one  year 
ttwf  eaAer ;  one  third  in  the  next  year ;  and  the  balance  in  the 
year  following,  with  interest,  annuallJ^  upon  all  sums  unpaid 
from  the  date ;  and  upon  his  complying  with  the  above  pay- 
ments, with  the  interest,  at  the  respective  times  for  that  pur- 
pose above  mentioned,  the  defendant  agreed  to  give  a  deed ; 
but  if  he  should  fail  in  them,  or  either  of  them,  the  agree- 
ment to  be  void.''  Under  this  agreement,  the  plaintiff  en^ 
tercd  into  possession,  and  made  improvements,  but  he  made 
no  payments;  aiMi  in  October^  1813,  (and  which  was  above 
two  years  and  a  half  after  the  first  default,)  the  defend«- 
ant,  considering  the  agreement  as  void  or  abandoned,  sold 
the  land  to  another  person,  and,  in  Febrtutty,  i814,  the 
plaintiff  filed  his  bill  for  a  specific  performance. 
'  I  need  not  atay  to  examine  how  far  the  objectioD  of  a 
want  of  mutuality  is  applicable  to  this  contract,  since  the 
decision  can  be  placed  with  more  satisfaction  upon  the  in- 
trinsic merits  of  the  case.  But  the  point  being  stated  by 
the  counsel,  I  am  unnilUng  to  pass  it  by,  without  ol>6erving 
that  it  has  been  ruled  in  several  cases,  (Armxgtr  v.  Clarke, 
Bunb.  111.  Bromley  v.  Jefferies,  2  Vem.  415.,)  that  a 
bill  for  a  specific  performance  will  not  be  sustained^  if  the 
remedy  be  not  mutual,  or  where  one  party  only  is  bound  by 
the  i^reemeni  This  doctrine  received  a  very  clear  illus- 
tration, and  an  explicit  sanction,  in  a  late  decision  by  Lord 
RtdesdaU*  {Lazorenson  v.  Butler j  1  Sehoale  ^  Lefrwf^  1 3.) 
Though  there  are  other  cases  in  which  an  agreement  has  not 
been  deemed  within  the- statute  of  frauds,  and  a  specific 
performance  has  been   decreed,  when  the  contract  was 
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18£9(.  sigDed  only  by  the  party,  sought  to  bechai^ged,  (Stiony. 
Slade,  7  Vesetf,  266.  Fowle  v.  Prteman,  9  Vts.  3dl.,) 
yet  the  contrary  opinion  appears,  from  tt)e  most  recent  de- 
cisions, to  be  now  prevailing.  {Champion  v.  Ptummerj 
5  £#^.  .AT*  P.  240.  HuddUston  v.  Briscoe^  11.  Ftseffj 
392.) 

There  was  an  express  stipulation  in  this  contract,  that  tf 
th€  plaintiff  failed  in  eiiher  of  his  paymtnts^  the  agreement 
was  to  be  void.  The  first  question  that  naturally  preaeots 
itself  is,  whether  the  time  was  not  here  made  part  of  the  es- 
sence of  the  contract,  and  whether  the  contract  did. not 
become  void  on  the  failure  of  the  plaintiff  to  make  the  first 
payment,  in  1811.  Lord  Thurlow  is  said  to  have  intimated, 
in  Gregson  v.  Riddle,  (cited  in  7  Ves.  268.,)  that  time 
could  not  be  made  of  the  essence  of  the  contract  even  by 
a  positive  stipulation  of  the  parties,  but  there  was  no  deci- 
sion on  that  point ;  and  in  other  and  later  cases,  {lAoyd  v* 
ColleU,  4  Bro.  469.  4  Ves.  589.  n.  Seton  v.  Slade,  7  Ves. 
366.,)  it  has  been  admitted,  that  the  parties  may  make  the 
time  of  the  essence  of  the  agreement,  so  that  if  there  be  a 
default  at  the  day  without  any  jupt  excuse,  and  without  any 
waiver  afterwards,  the  court  will  not  interfere  to  help  the 
party  in  default.  The  case  is  not  analogous  to  that  of  a 
mortgage,  where  the  only  object  of  the  security  is  the  pay- 
ment of  the  money,  and  not  the  transfer  of  the  estate ;  and  it 
seems  to  be  conducive  to  the  preservation  of -good  faith,  and 
the  rights  of  parties,  that  if  a  contract  of  sale  is  expressly 
declared  to  be  vacated  on  non-performance  by  a  given  day, 
that  the  courts  should  not  interfere,  as  of  course,  to  annul 
such  a  provision.  The  opinion  of  Lord  Loughboroughj 
in  Lloyd  V.  Collett,  contains  a  strong  and  decisive  af|;u- 
ment  upon  this  point.  '^  There  is  nothing,"  he  observes, 
'^  of  more  importance  than  that  the  ordinary  contracts  be- 
tween man  and  man,  which  are  so  necessary  in  their  inter- 
course with  each  other,  should  be  certain  and  fixed,  and  that 
it  should  be  certainly  known  when  a  man  is  bound,  and  when 
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Bot*  There  18  a  difficulty  to  comprehend  how  the  essea*  1815* 
tials  of  a  contract  should  be  different  in  equity  and  at  law.  It 
is  one  thing  to  say  the  time  is  so  essential  that,  in  no  case  v7 
in  which  the  day  has  been  by  any  means  suffered  to  ekpse,  ^ 
the  court  would  relieve  against  it,  and  decree  performance. 
The  conduct  of  the  parties,  inevitable  accident,  &c«,  might 
induce  the  court  to  relieve.  But  it  is  a  different  thing  ,to 
say  the  appointment  of  a  day  is  to  have  no  effect  at  all ; 
and  that  it  is  not  in  the  power  of  the  parties  to  contract 
that,  if  the  agreement  is  not  executed  at  a  particular  time, 
they  shall  be  at  liberty  to  rescind  it.  In  most  of  the 
cases  there  have  been  steps  taken.''  ^^  I  want  a  case,''  he 
says,  ^'  to  prove  that  where  nothing  has  been  done  by  the 
parties,  this  court  will  hold,  in  a  contract  of  buying  and 
selling,  a  rule  that  the  time  is  not  essential  part  of  the 
contract*  Here  no  step  had  been  taken,  from  the  day  of 
the  sale  for  six  months  after  the  expiration  of  the  time  at- 
which  the  contract  was  to  be  completed.  If  a  given  default 
will  not  do,  what  length  of  time  will  do  ?  An  eqinty. 
arising  out  of  one's  own  neglect !  It  is  a  singular  head> 
of  equity."  It  would  be  impossible  for  me  to  add  to 
tbe  perspicuity  and  energy  of  this  reasoning;  and  the  Lord 
Chancellor,  in  that  case,  held,  that  as  the  vendor  had; 
omitted  to  complete  a  purchase  for  six  months,  being  ail  that 
time  in  default,  he  was  considered  as  having  abandoned  the 
contract ;  and  he  said  there  was  no  case  where  no  step  had 
been  taken  by  the  one  party,  and  the  other  had  immediately, 
when  the  time  bad  elap8ed,  refused  to  perform  tbe  agree*- 
ment,  that  a  performance  had  been  decreed* 

It  may,  then,  be  laid  down  as  an  acknowledged  rule  in* 
courts  of  equity,  (and  so  the  rule  is  considered  in  the 
elementary  treatises  on  this  subject,)  {Newlandwi  Contracts^ 
242.  Sug.  I/,  of  Vend.  3d  Land,  edit.  268.,)  that  where  the 
party  who  applies  for  a  specific  performance  has  omitted  to- 
execute  his  part  of  the  contract  by  the  time  appointed  for 
that  purpose,  without  being  able  to  assign  any  sufficient  jus- ^ 
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1815*      tification  or  excase  for  his  delay ;  and  when  there  is  nothing 
in  the  acts  or  conduct  of  the  other  party  that  amounts  to  an 


f .  acquiescence  in  that  delay ,  the  court  will  not  compel  a  specific 
*"'  performance^  The  rule  appears  to  be  founded  in  the 
roundest  principles  of  policy  and  justice.  Its  tendency  as 
to  uphold  good  faith  and  punctuality  in  dealing.  The  Wh 
tion  that  seems  too  much  to  prevail,  (and  of  which  the  lacts 
in  the  present  case  furnish  an  example,)  that  a  party  may  be 
utterly  regardless  of  his  stipulated  payments,  and  that  a 
court  of  chancery  will,  almost  at  any  time,  relieve  him  from 
the  penalty  of  his  gross  negligence,  is  very  injurious  to 
good  morals,  to  a  lively  sense  of  obligation,  to  the  sanctity 
of  contracts,  and  to  the  character  of  this  court.  It  would 
be  against  all  my  impressions  of  the  principles  of  equity,  to 
help  those  who  show  no  equitable  title  to  relief. 

It  may  be  useful,  however,  before  we  come  to  apply  the 
ndes  of  the  court  to  the  facts  in  this  case,  to  look  more  par* 
ticularly  into  the  cases  on  the  subject  of  relieving  parties 
firom  delays  in  performance  of  contracts  for  the  sale 
of  land. 

It  was  formerly  supposed  that  the  time  fixed  on  for  the 
completion  of  the  contract  was  quite  immaterial ;  and  there 
are  some  cases  which  have  given  countenance  to  tiiis  idea. 

The  case  of  Vemari  v.  Stephens,  (2  P.  Wms.  66.,)  was 
a  hill  brought  by  a  vendee  for  a  specific  performance  after 
repeated  defaults ;  but  in  that  case  difierent  payments  had 
been  made  and  accepted,  and  further  time  had  been  given 
after  each  default,  by  agreement  in  writing ;  and  the  final 
default,  afler  the  last  agreement,  arose  from  the  death  of  the 
original  vendor,  and  a  neglect  for  some  time  to  take  out  let- 
ters of  administration,  so  that  the  last  default  was  reasonably 
accounted  for  ;  and  the  case,  therefore,  proves  nothing  in 
favour  of  a  party  in  default,  without  excuse,  and  without  a 
waiver  from  the  opposite  party.  The  case  of  Gibson  v. 
Pattersmi,  (1  Atk.  12.,)  in  which  Lord  Hardwicke  was 
supposed  to  have  held,  that  non-performance  at  the  time  was 
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y%rf  immateria],  is  proved  to  be  most  inaccurately  reported,      1815. 
and  that  Lord  Hardmckt  made  no  each  decision  in  that  ^;^"*"^' 
case,  and  the  fiicts  admitted  of  no  such  deduction.     (4  Vt$.     ^  v. 
esa,  690.    n.     4  firo.  497.     13  Vts.  228,  9.)     And,  in-, 
deed,  in  another  case,  (1  Fe«.  450.,)  Lord  ifardwtc^e.  lays 
down  the  true  rule  on  this  subject,  when  he  says,  that  it  is  the 
business  of  this  court  to  relieve  against  lapse  of  time  in  the 
performance  of  an  agreement,  and  especially  where,  the  non* 
performance  has  not  arisen  by  default  of  <Ad  party  seekit^ 
to  have  a  specific  performanoe.     So  it  was  also  held,  in  the 
case  of  Hayes  v.  Caryll,  as  early  as  1 702,  (5  Ftner,  538* 
pL  18.,)  that  where  one  person  has  trifled,  or  shown  a  back- 
wardness in  performing  his  part  of  the  agreement,  equity 
will  not  decree  a  specific  performance  in  his  favour,  espe- 
cially if  circumstances  are  altered. 

I  do  not  perceive,  therefore,  that  in  the  more  ancient 
cases  there  is  real  ground  for  the  opinion  that  the  time  sti- 
pulated for  the  performance  of  a  contract  is  of  no  moment 
in  tfaitf  court,  and  I  am  at  a  loss  to  conceive  how  such  an 
extravagant  proposition  should  ever  have  gained  currency. 
It  is  certainly,  and  very  justly,  exploded  in  the  modern  de- 
cisions. 

In  Pincke  v,  Curtis^  (4  Bro,  329.,)  the  suit  was  by 
fbe  vendor  for  a  specific  performance,  and  the  plaintiff  had 
iailed,  for  near  a  month  after  the  specified  day,  to  complete 
his  title ;  but  it  appeared  that  the  delay  arose  because  the 
title  depended  upon  the  event  of  a  chancery  suit,  and  the 
vendee  was  apprized  of  this  cause  of  the  delay,  and  ac- 
quiesced in  it,  and  was  willing  to  go  on  with  the  purchase, 
and  a  performance  was  consequently  decreed.  The  case 
is  not  well  reported ;  (see  the  note  to  Sugden^s  Law  of  Ven- 
dors, p.  278.  *,)  but  these  were  the  true  grounds  of  the  de« 
cree,  and  the  Chancellor  said,  that  if  the  vendee  had  called 
for  the  deposit  at  the  end  of  the  time  limited  for  com- 
pleting the  purchase,  and  had  insisted  not  to  go  on  with  the 
purchase,  the  court  would  not  have  compelled  him.    The 
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1815. 


V. 

Ltsgh. 


caae  of  Eordjfce  v.  Ford^  (4  Bro.  494.)  is  to  the  siune 
efiect.  There  waa  a  delay  short  of  two  iiK>ntbs  beyond  tha 
stipulated  time ;  but  wheD  the  abstract  of  the  title  was  de^ 
livered  to  the  vendee,  he  made  no  objection,  but  acquiesced; 
and  if  he  had  not,  said  Lord  Ahanl'ey^  \  should  not  have 
decreed  a  performance ;  and  the  rule  now  is,  that  if  either 
party  has  been  guilty  of  gross  negligence,  the  court  will  not 
lend  its  aid  to  complete  the  contract ;  and  he  hoped,  he 
said,  that  it  woukl  not  be  understood,  from  that  decision, 
that  a  man  is  to  enter  into  a  contract,  and  then  to  think  that 
he  has  his  own  time  to  perfiomn  it. 

These  were  cases  of  delay  on  the  pail  of  the  Teodor ; 
hut  the  rule  applies  equally  to  both  parties,  and  the  pur- 
chaser who  neglects  his  part  of  the  engagement,  will  be  left 
to  his  remedy  at  law,  (if  he  has  any,)  though  he  may  have 
paid  part  of  the  purchase  money.  He  cannot  be  sufieied 
to  lie  by  and  speculate  on  the  rise  of  the  estate.  The 
cases  of  Spurrier  y.  Hancock^  and  of  Harrington  ▼. 
Wheels,  {4,  Fes.  667.  686.,)  were  on  bills  filed  by  the 
purchaser  for  a  specific  ^performance ;  and,  in  the  latter  ease, 
he  bad  paid  part  of  the  purchase  money;  but  the  biH,  in 
each  case,  was  dismissed,  on  account  of  his  laches,  and 
trifling  and  unreasonable  delay. 

The  observation  of  the  Master  of  the  Rolls,  in  Mhoari 
V.  Tkanet^  (5  Ves,  720.  n.,)  is  very  emphatical  on  the  sub- 
ject  before  us.  He  observed,  that  Lord  ICenym  was  the 
first  who  set  himself  against  the  idea  that  had  prevailed, 
that  when  an  agreement  was  entered  into,  either  party  might 
come  at  any  time ;  and  that  it  was  then  perfectly  known 
that  a  party  cannot  call  upon  a  court  of  equity  for  a  speci-^ 
fie  performance,  unless  he  had  shown  himself  ready,  de- 
sirous, prompt,  and  eager.  Guest  v.  thmfray  (5  Ves. 
818.)  is  another  strong  case  on  the  point.  Specific  per- 
formance was  there  refused  on  account  of  the  laches  of  the 
plaintiff,  who  was  the  vendor.  Here  the  purchaser  bad 
been  put  into  possession  when  the  contract  was  made,  but 
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the  qnefltion  Wtis,  as  the  codtt  said,  whether  the  plaintiff  had  1015. 
&ot^  enough  td  ^how  hb  tobk  all  the  pains  he  could  to  be 
teady  to  carry  the  agreiiment  into  efiect ;  and  as  it  did  not 
appear  that  he  had  done  all  he  ought  to  have  done,  and . 
though  the  delay  was  but  three  months,  and  the  plain  tiff 
bad  met  with  an  unwilling  purchaser,  who  meant  to  get  rid 
of  the  contract  if  he  could,  the  bill  was  disihissed.  If,  oh 
the  otheir  hand^  the  circumstances  of  the  case,  and  the  con- 
duct of  the  opposite  party,  will  afford  ground  for  a  just  in- 
ference that  he  has  acquiesced  in  the  delay,  and  traiTed  the 
default,  the  non-performance  at  the  stipulated  time  Will  b6 
<ai^eriooked,  and  Will  be  deemed  to  have  been  waived  by  the 
Cfther  party.  The  cases  of  Seton  V.  Siadt^  (7  V^s.  265.,) 
'bf  8i/nHh  Vi  6umdm,  (3  AnsL  537.,)  ihA  of  Paine  v. 
Mttlar^  (fl  Ves.  S49.,)  aS  Well  as  many  others  which 
Ifi^ht  be  cited,  turil  upoil  tbte  diatinctiot).  From  the  re- 
ttew  Whieh  I  hftve  takeh  of  the  cases^  the  general  prin- 
dple  appears  to  be  perfectly  established,  that  time  is  a  cir* 
cumstatiee  of  dbe'isi¥^  importance,  in  these  contracts,  but  it 
may  be  waived  by  ffte  conduct  of  the  party ;  that  it  ii  in« 
^mnbetit  to  the  plailliiff,  calling  for  a  specific  performance, 
to  rtM^W  fhat  he  has  used  due  diligence,  or,  if  not,  that  hift 
tiegligence  arose  fihom  sotife  just  cauM»,  or  has  bfeen  acquis 
esced  in;  that  it  is  not  necessary  for  the  party  resisting 
the  performance  to  show  any  particular  injury  or  ihconre- 
jiience;  it  is  sufficient  if  he  has  not  acquieftc^d  th  the 
negligence  of  the  plaintiff,  but  considered  it  as  releasing 
him. 

These  principles  appear  to  me  to  be  founded  in  naturstl 
justice,  and  to  be  equally  comducive  to  public  convenience, 
^tld  to  the  maintenance  of  public  morals. 

I  shall  cite  only  one  more  case,  that  of  Alley  v.  Des- 
thamps^  (13  Ves.  224.,)  whrth  wa*  a  late  decision  by  Lord 
trskine^  and  which,  in  all  the  circumstances  of  the  case,  is 
fery  analc^ous  to  the  one  now  before  me.  It  was  a 
billinbehalfof  a  purchaser  for  a  specific  performance ;  he 
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1815.  was  to  pay  by  instalments,  and  was  put  into  possession  upon 
the  execution  of  the  agreement.  He,  afterwards,  became 
embarrassed  aud  unable  to  comply  with  the  terms,  though 
_  he  had  paid  100/.  in  part  satisfaction  of  the  contract.  The 
bill  was  filed  before  the  last  instalment  was  due.  The  de- 
fendant, in  his  answer,  said,  that  the  contract  was  consider- 
ed by  him  as  relinquished,  and  that  the  plaintiff  was  suffer- 
ed to  continue  in  possession  as  tenant.  The  Lord  Chan- 
cellor said,  he  should  take  it  that  the  agreement  was  not 
abandoned,  and  that  the  plaintiff  did  not,  by  his  own  act, 
consent  to  rescind  it ;  but,  he  said,  that  under  the  circum- 
stances of  .the  case,  there  was  not  a  colour  for  decreeing  a 
specific  performance  ;  and  that  his  judgment  proceeded  upon 
a  plain  principle,  that  a  bill  for  specific  performance  would 
not  be  endured  under  such  circumstances ;  that  it  would 
be  dangerous  to  permit  parties  to  lie  by,  with  a  view  to  see 
whether  the  contract  would  prove  a  gaining  or  losing  baiv 
gain,  and,  according  to  the  event,  either  to  abandon  it,'  or, 
considering  the  lapse  of  time  as  nothing,  to  claim  a  specific 
performance;  that  here  nothing  had  been  done  except  the 
one  small  payment  towards  performance  when  the  purchaser 
became  bankrupt,  nor  afterwards,  until  the  premises,  by  a 
subsequent  event,  proved  to  be  much  more  valuable  than 
they  were  at  the  time  the  contract  took  place.  The  bill 
was  dismissed,  with  costs.  ^ 

It  is  impossible  not  to  be  struck  with  the  close  analogy 
between  that  and  the  case  now  under  consideration.  Hera 
the  purchaser  has  paid  nothing,  but  suffered  defaults  to  acca* 
midate,  year  after  year,  as  if  he  had  forgotten  that  he  was 
under  any  obligation  to  pay ;  and  if  the  land  had  not  risen 
in  value  within  the  last  two  or  three  years,  so  as  to  render 
the  purchases  an  object  of  speculation,  there  is  do  reason 
to  believe  that  the  plaintiff  would  ever  have  attempted  to 
raise  the  money  out  of  the  benevolence  of  bis  friends.  I 
think  that,  within  the  reason  and  spirit  of  all  the  cases,  heie 
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was  a  gross  negligence  on  the  part  of  the  plaintiff,  that  takes      1  SI 5. 


BcnDteir 


Lt!ii;#. 


awaj  his  claim  to  assistance.. 

The  circumstances  attending  the  new  agreement  be-  ^""r 
tween  the  parties,  of  the  14th  of  March^  1812,  prove,  con-_ 
clusively,  that  the  original  contract  was  expressly  abandon- 
ed. This  agreement,  bj  which  the  plaintiff  contracted 
With  the  defendant  to  clear  off  and  fence  five  acres  widun 
one  year,  does  not,  of  itself,  import  that  the  original  agree- 
ment was,  or  was  not,  abandoned  ;  and  parol  evidence  is  ad*> 
missibte  to  explain  that  fact,  which  is  collateral  to  the  opera- 
tion of  the  instrument.  Such  evidence  would  not  vary 
or  qualify  the  effect  of  it ;  it  would  only  go  to  repel  any 
presumption,  or  rebut  any  equity,  which  might  be  attempted 
to  :be  induced  ,from  the  instrument  itself*  But  there  is 
atx>ther  ground  on  which  the  parol  evidence  to  which  I  al- 
lode  is  competent.  This  agreement  is  stated  to  have  been 
given  in  consideration  of  one  dollar,  and  for  various  other 
considerationa ;  and  it  was  admitted  by  Lord  Hardvfickef 
in  the  case  of  Peacock  v.  Monk^  (1  Ves.  127.,)  that  if  a 
deed,  after  mentioning  any  particular  consideration,  adds, 
end  for  other  considerations,  you  may  enter  into  proof  of 
these  other  considerations ;  and  the  same  doctrine  was  alluded 
to  in  the  case  of  Maigley  v«  Hauer,  (7  Johns.  Rep.  341.) 
There  is  no  repugnancy,  in  such  a  case,  between  the  proof 
and  the  deed.  It  is  then  proved,  in  this  case,  by  two  wit- 
nesses, {James  Lynch  and  Mansel  Falcoty)  that  when  the 
agreenient  was  made,  the  defendant,  by  his  agent,  stated  to 
the  plaintiff,  that  as  he  had  failed  in  his  contract,  the  plaintiff 
must  sell  the  land  to  some  other  person  ;  that  the  plaintiff 
admitted  he  could  not  pay  for  the  land,  and  that  if  the  defend- 
ant would  permit  him  to  remain  on  the  land  for  one  year,  he 
would  then  abandon  the  same,  and  give  up  the  possession ; 
and,  as  a  consideration  for  continuing  on  the  land  for  the 
year,  be  would  clear  and  fence  five  acres  ;  and  that  the 
writing  was  given  for  that  purpose.  In  addition  to  this  tes- 
timony, we  have  that  of  Josiah  Hills^  who  states,  that  in 
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18IS.      SqHtmbtTj  \%\3,  he  n^ent  with  Smnml  HiUs  to  the  pfani- 

^^^"""^  tiff,  ftDdthe  plaintiff  then  told  him  that  he  oould  not  paj  for 

1^         the  bod,  DOT  complete  his  ptilichite,  and  that  he  eipeded  to 

' leave  the  land  in  the  course  of  the  then  neit  winter,  imd  that 

k^  was  willing  to  give  up  the  possession,  and  even  offered  to 
aell  his  elairti  under  the  dodtraot  fo^  10  dolhtrs,  thoagh  witli^ 
Mft  warranting  a  deed.  This  was  the  per^n  il^ho,  a  few 
d^fs  after,  purchased  the  land  of  the  defendant,  and  paid 
most  of  the  ctosideration  money.  No  doabt  this  par- 
ohase  was  gt-catlj  induced  by  that  conversation^  and  the 
plaintiff^  after  sach  continued  and  gross  ncsgleet  in  not  ooiff- 
iMying  with  his  origina]  contract,  and.  after  sUch  express 
abandonnsefil  of  the  purchase,  and  aft^rsuch  adoiissionsto  a 
suhaequeat  purchaser,  comes  into  this  court,  widioot  htf 
doUur  of  equity^  to  ask  for  a  speciBc  performance.  I  shaU, 
aeedrdin^y)  didsolve  the  injunctioD,  and  disaMss  the  bill, 
willioosts« 

Decree  acoet^ngly. 
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Santord  against  Bisssll  and  others. 


JipfU  lit. 


II  eteepHttnnn  ttk«n  to  •»  aaswt r,  Md  tha  Mtodavt  lubmiii  toibe  §«• 
c«ptioot  by  patting  w  n  furtht r  answer,  the  plnintifi;  if  he  tbi^kf  ^i«  I9f  end 
answer  not  sufficient,  should,  within  a  reasonable  time,  say  three  weekt^  ob- 
tain an  order  to  refer  the  answer  to  the  master  for  insuffiriency.  And  the 
pleiptiff  ought,  either  tn  the  order  nf  referenoe,  or  by  notice  to  the  defend* 
net,  tp  spicify  le  which  o|  the  e^captioes  the  tecoiKi  answei  |p  stiU  iinpe»v 
f<pct. 

Where  exceptions  to  an  answer  w«re  taken  in  Jfovtmherj  and  the  defendant 
put  In  a  second  answer  !n  December^  and  the  plaintiff,  in  JIfarcA  following, 
•bieiaed  a  rule  of  reference  to  the  master,  without  any  notice  lo  the  de- 
Ifodent,  th^  plaieiiff  wm  deemed  to  have  ac cyiksced  in  t|«9  aecon4MffBNV 
esd  ttie  order  of  reference  w ^  set  aiide  : 

And  though  the  second  answer  was  not  accompanied  with  an  offer  to  pay  the 
costs  of  the  exceptions,  which  the  defendant,  in  such  case,  is  regularly 
beuod  10  pajt ;  yet*  as  the  plaieiiff  made  no  objeotion  on  that  ground,  nor 
called  on  the  defejkdaat  for  thf  cost^  be  was  pre«Iu^e4  from  making  that 
objection  afterwards. 


VAN  VECHTEN,  for  the  defendants,  moye^  to  set 
aside  the  order  of  reference  entered  in  this  cause^  op  axt 
affidavit,  stating,  that  on  the  3  2d  of  Octofter  last^he  file4. 
an  answer  in  the  cause  ;  that  exceptions  to  the  answer  wer^ 
filed  on  the  13th  of  November^  that  an  anszuer  to  ihfi  t^ 
ceptions^  or  further  answer,  was  filed  on  ibid  8th  of  I)ecembev^ 
and  notice  thereof  given ;  that  an  order  was  entered  on 
the  1 7th  of  March  last,  referring  the  6?7/,  answers^  and  eafi". 
ceptionsy  to  a  master;  that  no  notice  had  been  given  of  any 
step  taken  by  the  plaintiff  since  filing  the  exceptions,  untija 
summons  was  given  bj  the  master,  under  th^  ^bove  oirder 
of  reference. 

He  objected  to  the  reference,  ^r*/,  as  being  out  of  time ; 
and,  secondly^  as  being  too  general,  and  not  stating  whjebk 
of  the  exceptions  were  insufficiently  answered.  He  cited 
Parker^s  Analysis  of  Ch.  Practice,  16.     1  Turnery's  Prac. 


M4  CASES  IN  CHANCERY. 

iai5.      ha.  33.     1  Harr.  Prac.  311.,  and  the  13«li  and  57th  raks 
of  June,  1806. 

/•  Hamilton^  contra. 


T. 


Thk  Chanckllor.  This  is  a  case  in  which  the  defend- 
ants submitted  to  answer  the  exceptions  by  potting  in  a 
further  answer ;  and  if  the  plaintiff  had  conceived  the  se- 
cond answer  insufficient,  he  should,  within  a  reasonable  time, 
have  obtained  an  order  to  refer  it  to  a  master  for  insuffi- 
ciency. The  case  was  not  within  the  letter,  but  it  was 
within  the  spirit,  of  the  12th  rule  of  J^me,  1806  ;  and  three 
weeks  would  have  been  a  reasonable  time.  A  delay  of  three 
months,  before  a  reference  is  applied  for,  or  any  objectiw 
made,  is  certainly  out  of  time  ;  and  the  party  ought  to  be 
concluded,'  or  to  be  deemed  to  have  acquiesced  in  the 
further  answer. 

There  is,  also,  weight  in  the  objection,  that  the  plaintiff 
has  not  specified,  either  in  the  order  of  reference,  or  by 
notice,  to  which  of  the  exceptions  the  second  answer  is  still 
imperfect.  By  referring  both  answers,  and  the  exceptions 
^  generally,  the  other  party  must  be  utterly  at  a  loss  i;i  what 
respect  he  has  failed  iu  his  submission.  The  practice  is  not 
to  take  exceptions  to  the  second  answer ;  but  to  state,  ge- 
nerally, which  of  the  exceptions  is  not  duly  answered,  is 
giving  to  the  defendant  reasonable  information,  without  any 
violation  of  this  rule  of  practice. 

The  second  auswer  does  not  appear  to  have  been  ac- 
companied with  an  offer  to  pay  the  costs  of  the  exceptions  ; 
and  if  a  defendant  submits  to  answer  the  exceptions,  he 
must  pay  costs.  But  no  objection  was  made  to  the  answer 
on  this  ground.  The  plaintiff  consented  to  receive  it  by 
including  it  in  the  order  of  reference,  and,  if  ^e  meant  to 
rely  on  the  want  of  his  costs,  he  should  have  called  on  the 
other  party  for  them. 

Motion  granted. 
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Moore  against  Cable. 

Possession  bjr  the  inortgagee,for  a  p<>riod  short  of  twenty  years,  will  not  bar 
the  equity  of  redemption;  the  possession  must  be  an  actual,  quiet, and 
uninterrupted  possession,  for  twenty  years,  or  a  period  sufficient  to  toll 
the  right  of  entry  at  law. 

A  mortgagee  or  assignee,  in  possession,  is  not  to  be  allowed  for  his  improve^ 
menit  in  clearing  wild  land,  but  only  for  necessary  reparations,  &c* ;  ami 
must  account  for  the  rents  and  profits  received  by  him,  except  such  as 
have  arisen  exclusively  from  his  own  improvements* 


^priJ  Ath» 


/it..-' 


BILL  for  the  redemption  of  a  mortgage.  On  the  36t1] 
of  February^  1 789,  William  Brozon^  being  seised  of  the 
premises,  lot  No.  54,,  in  Smith  ir  Graves^s  patent,  conveyed 
the  same  to  Joseph  Roe^  who,  for  securing  the  purchase 
money,  reconveyed  them  to  Brown^  by  mortgage,  dated  the 
27th  o{  February^  1789,  and  conditioned  for  the  payment 
of  40/.  with  interest,  en  the  Ist  of  May,  1790.  On  the  28th 
of  October,  1 794,  the  mortgage  was  assigned  to  the  defend- 
ant, for  the  consideration  of  30/.,  by  the  brother  of 
Brown,  as  his  attorney.  The  heirs  of  Roe,  on  the  1st  of 
August,  1 807,  sold  and  conveyed  the  premises  to  the  plain* 
tiff,  with  covenants  and  warranty. 

It  appeared  that  the  defendant  entered  into  actual  pos« 
session  of  the  premises,  by  his  tenants,  in  1800,  but  had, 
previous  to  that  time,  exercised  acts  of  ownership.  He 
continued  in  possession  until  1808,  when  he,  in  conjunction 
with  one  Corbin,  took  a  lease  from  the  heirs  of  Roe.  Cor^ 
bin,  being  in  as  tenant  of  the  defendant,  consented  to  let  in 
the  plaintiff  with  him ;  and  the  defendant  brought  an  action 
of  ejectment,  and  recovered  judgment  in  1813,  and  has 
since  continued  in  possession,  and  made  improvements,  by 
clearing  part  of  the  land,  and  has  received  the  rents  and 
profits.     The  plaintiff  did  not  know,  until  the  trial  of  the 

Vol..  T.  3  C 
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ejectment,  in  1813,  that  the  defendant  I)eld  under  a  mort- 
gage, and  had,  in  1807,  offered  to  purchase  his  interest. 

Cab'lk.  S.  a.  Foot,  for  the  plaintiff.     He  cited  5  Bac.  Ahr.  tit. 

Mortgage,  (E.)     2   Crutae's    Dig.    140.  s.    18.     2  Salk. 

450. 

Htnry,  forthe  defendant,  contended,  that  the  possessioa 
was  to  be  presumed  to  be  in  the  mortgagee,  after  the  default 
in  JIfay,  1790.  {%  Johns.  Rep.  604—614.)  The  remedy 
in  law,  after  such  a  length  of  possession  bj  the  mortgagee, 
would  be  gone,  and  so  the  equity  of  redemption  was  lost* 
(1  Powtll  on  Morig.  386.     3  P.  Wms.  287.) 

The  Chancellor.  Two  questions  are  presented  by  this 
case. 

1.  Is  the  plaintiff  entitled  to  redeem  ? 

2.  Is  the  defendant  entitled  to  an  allowance  for  the  im- 
provements he  made  while  in  possession,  by  clearing  a  part  1 

1 .  It  appears  that  Cable^  the  assignee  of  the  mortgagee, 
took  actual  possession  of  the  premises  in  the  year  1800, 
though  he  had  exercised  acts  of  ownership  previous  to  that 
time.  It  does  not  appear  in  what  those  acts  of  ownership 
consisted,  nor  how  long,  previous  to  the  time  of  the  actual 
entry,  those  acts  had  taken  place.  It  was  in  the  power  of 
the  defendant,  as  the  fact  was  within  his  own  knowledge,  to 
have  afforded  clear  and  decisive  testimony  on  this  point,  and 
as  he  has  omitted  to  do  it,  he  is  not  entitled  to  the  benefit  of 
any  presumed  possession  prior. to  the  year  1800.  His  ac- 
tual possession,  in  any  view  of  the  case,  falls  far  short  of  the 
length  of  time  which  has  been  adopted  by  the  courts  of  equity 
as  sufficient  to  bar  the  right  of  redemption.  They  have 
taken  the  period  of  twenty  years  of  quiet  and  uninterrupt- 
ed possession  by  the  mortgagee,  as  being  the  period  that,  by 
the  statute  of  Hmitations,  tolls  the  entry  at  law  ;  and  I  be- 
lieve there  is  no  case  to  be  found  in  which  a  less^period  has 
been  held  a  bar  to  the  equity  of  redemption.     A  length  of 
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time,  said  the  Lord  Cbancellor,  in  Cook  v.  Amham^  (3  P.      1815. 
Wms.  283.,)  which  will  not  bar  an  ejectment,  cannot  bar  a  ^"^J^^JJ^ 
bill  in  equity.    And,  in  another  case,  {Awm.  3  Atk.  313..)         v. 

Lord  Hardwickc  held  the  period  of  6fteen  years  (which  is L, 

precisely  the  time  here)  no  bar  to  the  redemption,  and  that 
the  assignee  of  the  equity  (as  is  also  the  case  here)  had  the 
same  right  to  redeem  as  the  mortgagor  himself.  Nor  will  a 
mere  constructive  possession,  for  ^0  years,  be  sufficient. 
The  courts  require  an  actual  possession  by  the  mortgagee 
during  the  period  that  is  to  form  the  equitable  bar ;  for,  as 
they  adopt  the  rule  by  analogy  to  the  statute  of  limitations,  it 
requires  the  same  actual  and  continued  possession  to  forma 
bar  in  equity  that  is  requisite  to  form  a  bar  at  law.  The 
idea  suggested  by  the  counsel  for  the  defendant,  that  as  the 
mortgaged  premises  were,  probably,  wild,  uncleared  lands, 
possession  is  to  be  deemed  to  have  followed  the  right,  and 
to  have  been  in  the  mortgagee  after  default  of  payment,  is 
not  applicable  to  this  case.  That  fiction  was  adopted  by  the 
courts  to  preserve  the  lands  of  the  true  owner,  while  in 
their  uncultivated  state,  from  intrusion  and  trespass  ;  and  it 
would  be  a  perversion  of  the  rule,  to  make  it  operate  by 
way  of  extinguishment  of  a  right.  Nothing  short  of  actual 
possession  for  twenty  years  will,  at  law,  toll  the  entry  of  the 
true  owner ;  and  the  equity  of  redemption,  which,  in  this 
court,  is  the  same  as  the  fee  at' law,  ought  to  be  equally 
protected. 

The  plaintiff,  therefore,  as  assignee  of  the  equity  of  re- 
demption, is  entitled  to  redeem. 

2.  The  next  question  is,  whether  the  defendant,  standing 
in  the  place  of  the  mortgagee,  can  be  allowed  for  what  the 
case  states  as  improvements  in  clearing  part  of  the  land. 
Such  an  allowance  appears  to  me  to  be  unprecedented  in 
the  books,  and  it  cannot  be  admitted  consistently  with  es- 
tablished principles.  The  defendant  was,  in  this  case,  a 
volunteer.  Instead  of  calling  upon  the  debtor,  or  foreclo* 
sing  the  mortgage,  he  elected  to  enter  upon  uncultivated 
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18 td.       lands,  and  to  exercise  acts  of  ownership  by  clearing  a  part. 


MOORB 


To  make  the  allowance  would  be  compelling  the  owner  to 
vT  have  his  lands  cleared,  and  to  pay  for  clearing  them,  whether 
"'*'  he  consented  to  it  or  not.  The  precedent  would  be  liable 
to  abuse,  and  would  be  increasing  difficulties  in  the  way  of 
the  right  of  redemption.  Many  a  debtor  may  be  able  to 
redeem  by  refunding  the  debt  and  interest,  but  might  not  be 
able  to  redeem  under  the  chaise  of  paying  for  the  beneficial 
improvements  which  the  mortgagee  had  been  able  and 
willing  to  make.  The  English  courts  have  always  looked 
with  jealousy  at  the  demands  of  the  mortgagee,  beyond  the 
payment  of  bis  debt.  In  French  y.  Baron,  {^  ^IL  120.,) 
the  Chancellor  would  not  allow  the  mortgagee  any  thing 
more  than  his  principal  and  interest,  though  there  was  a  pri- 
vate agreement  between  the  mortgagor  and  mortgagee,  for 
an  allowance  for  the  mortgagee's  trouble  in  receiving  the 
rents  and  profits  of  the  estate.  The  same  thing  was  repeat^ 
ed  in  the  case  of  God/ret/ v.  Waif  an,  (3  Jllk.  M7.,)  and 
Lord  Hardwicke  there  said,  that  a  mortgagee  in  possession 
was  not  obliged  to  lay  out  money  any  further  than  to  keep 
the  estate  in  necessary  repair ;  but  if  the  mortgagee  had  ex- 
fiended  money  in  supporting  the  title  of  the  mortgagor  when 
it  bad  been  impeached,  he  would  allow  it.  The  same  doc- 
trine was  maintained  in  the  case  of  BoneAhon  v.  Hockmort, 
(1  Vem,  316.,)  in  which  it  was  declared,  that  no  allowance 
was  to  be  made  to  a  inort^H;^ee  or  trustee  for  their  care  and 
pains  in  managing  the  estate. 

I  shall,  accordingly,  direct  a  master  to  compute  the  prin- 
cipal and  interest  due  on  the  mort^:i^e,  down  to  the  1st  of 
January  last,  and  that,  in  takiti;^  the  account,  be  change  the 
defendant  with  the  net  amount  of  the  rents  and  profit-^  re- 
ceived, except  such  as  shall  appear  to  have  exclusively 
arisen  from  his  own  expenditures  in  improvements  ;  and  that 
he  allow  for  the  expense  of  necessary  reparations,  if  any, 
but  not  for  improvements  in  clearing  part  of  the  laud ;  and 
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that  he  report  with  uU  convenient  speed ;  all  the  other  ques-  .         -L-f 
tions  are  in  the  mean  time  resei vcd.  wuxiaiuov 


Decree  accordingly* 


PAaniBV. 


Williamson  against  Jane  Parisien,  alias  dicta,  ^c.  ^      ^  ' 

To  entitle  a  party  to  sustain  a  bill  for  a  divorce^  unHer  the  statute,  (sess. 
S6.  cb«  102. 2.  A*.  R,  L,  197.,)  he  must  be  ao  actual  and  honafide  inhabi- 
taot  of  the  ilate  at  the  time  of  the  adultery  committed,  and  at  the  time 
of  exhibiting  the  bill. 

VTh^rethe  plaintiff,  a  native  of  Scotland^  married  bis  wife  in  JVetr-ybrft,  in 
1780,  and  left  her  in  1784,  and  went  to  the  Wett  Indiet^  and  continually 
resided  abroad,  excepting  only  a  short  visit  to  .Vcu;.  Korik,  in  1792,  until 
fhe  time  of  filing  his  bill  for  a  divorce,  in  1813,  a  period  of  28  years ;  It 
was  held  that  he  was  not  an  inhabitant  of  the  state,  within  the  words  Or 
intent  of  the  act. 

Though  an  absence  of  five  years,  of  one  of  the  married  parties,  may  exempt 
the  other,  wh^  marries  again,  ftom  the  penai consequencfs  of  bigamjif^  un- 
der the  provisions  of  the  act,  {\  A*.  R,  L.  113.,)  yet  the  second  mairiagjB 
is  null  and  void ;  for  nothing  but  tbo  death  of  one  of  the  parties,  or  the  ju- 
dicial decree  of  a  com}>etent  court,  can  di^Kolve  the  marriage  tie. 

THIS  was  a  bill  for  a  divorce,  a  vinculo  matrimonii^ 
filed  by  the  husbnnd  against  his  wife,  Janiary  15.  1813, 
on  the  ground  of  adultery.  The  plaintill  stated,  that  in  the 
year  1780,  then  being  a  resident  in  New-York^  he  married 
the  defendant,  then  Jane  Lowndes^  an  inhabitant  of  ^^^zd- 
York^  with  whom  he  cohabited  until  the  jear  1784;  and 
during  their  cohabitation  had  three  children  by  her,  two  of 
whom  are  still  living.  That  the  plaintiff,  being  a  mariner, 
in  Junty  1784,  sailed  from  Xew-York  (or  Jamaica^  in  the 
West  Indies^  and,  from  various  causes  and  accidents,  did 
not  return  to  Xew  York  until  1 792. 

The  bill  charged  that  the  defendant,  in  1791,  committed 
adultery  with  Philip  Parisien,  in  Ktw-York^  with  whom 
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1815.  she  pretended  to  have  intermarried  about  that  time,  and 
-Jl^^'^^'  ^till  lived  in  adultery  with  him ;  and  during  such  illicit 
▼•  intercourse  with  the  said  Parisienj  has  had  six  children  by 

him,  &c. 

The  answer  of  the  defendant,  filed  May  13th,  181 3,  stated, 
that  the  defendant  was  married  in  the  city  of  Xew-Yorkj 
in  1780  ;  that  the  plaintiff  cohabited  with  her  about  three 
years,  during  which  time  she  had  two  children  by  him,  when 
he  left  her  with  child  by  him,  which  child  was  born  a  few 
weeks  after  his  departure.  That  the  plaintiff  remained 
abroad  eight  years,  settled  in  the  island  o(  Jamaica^  acquired 
wealth,  and  lived  there  in  a  state  of  adultery,  and  had  not, 
aince  his  departure  from  JieiO'Yorky  in  1784,  contributed  in 
the  slightest  degree,  to  the  support  of  the  defendant,  nor 
for  the  maintenance  and  education  of  her  children.  Th^t 
she  had,  though  struggling  with  great  difficulties,  by  unwea- 
ried industry,  maintained  and  brought  up  her  children  by 
kim,  one  of  whom  died  at  the  age  of  nine  years.  That  the 
plaintiff  took  away  her  eldest  son,  at  the  age  of  14  years. 
Concluding  that  the  plaintiff  had  abandoned  heir  for  ever,  or 
was  dead,  as  was  generally  believed,  she  married  Pari$ien^ 
in  1792,  with  whom  she  had  since  lived  in  the  marriage  state, 
and  by  whom  she  had  several  children.  That  the  plaintiff 
ia  a  native  and  subject  of  Great  Britain^  having  his  resi- 
dence in  the  island  of  Jamaica^  where  he  has  a  bouse  of 
trade,  plantations,  and  slaves. 

The  cause  was  heard  on  the  bill  and  answer,  and  an  order 
of  reference  made,  the  4th  of  Septembtr^  1 8 !  3,  to  a  master, 
to  examine  and  report  the  truth  of  the  facts  set  forth  in  the 
bill  and  answer. 

On  the  17th  January ^  1814,  the  master  made  a  report  of 
the  evidence.  The  material  facts  proved  are  stated  in  the 
judgment  of  the  court. 

On  the  13th  of  October,  1814,  the  cause  came  on,  and 
was  heard,  ex  parte,  and  a  decree  entered  for  the  plaintiff; 
but,  on  petition  of  the  defendant,  an  order  was  made,  the 
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3  Ist  of  Oc/ofrar,  for  a  rehearing.     And  the  catise,  accord-      1815; 
ingljr,  was  brought  on  for  a  rehearing  January  25th,  1815.  v^^^N''^^*^ 

Bvsrr,  for  the  plaintiff.  T^^wtx^ 


.  Van  VechUn^  contra. 

The  Chancellor.  The  bill  was  filed  the  15th  of 
January^  1813,  and  the  answer,  among  other  things,  states 
that  the  plaintiff^'  has  his  residence  in  the  island  GSJamaka, 
where  he  has  a  house  of  commerce,  with  other  possessions, 
and  slaves.'^  Upon  this  bill  and  answer,  a  reference,  upon 
the  motion  of  the  plaintiff,  was  made  to  a  master,  to  m. 
quire  into  the  truth  of  the  facts  set  forth  in  the  bill  and  an- 
swer, and  all  questions  arising  thereon  were  reserved.  Be- 
fore, then,  the  question  of  adultery  can  be  discussed,  we 
must  determine,  from  the  facts  stated  in  the  report,  wheftier 
the  plaintiff  had  a  residence  within  this  state  at  the  com- 
mencement of  the  suit,  so  as  to  entitle  him  to  sustain  the 
action.  The  statute  concerning  divorces  is  very  explicit 
on  this  subject,  that  the  injured  party  must  be  '^  an  aetual 
resident  in  this  state  at  the  time  of  the  adultery  being  com- 
mitted, and  at  the  time  of  exhibiting  the  bill.'' 

From  the  proof  taken  before  the  master,  it  appears,  that  the 
plaintiff  is  a  native  o(  Scotland  ;  that  he  came  to  JVev-Forft 
during  the  revolutionary  war,  and  married  the  defendant  in 
1780  ;  that,  in  Jime^  1784,  be  went  to  the  JVest'Indies^  and 
did  not  return  to  Jieto-York  until  «//me,  1792  ;  that,  in  the 
mean  time,  he  was  net  heard  of  in  his  wife^s  family  here, 
and  it  was  generally  supposed  be  was  dead  ;  that  be  soon 
after  returned  to  the  West'Iudies^  though  how  soon  does 
not  certainly  appear ;  that,  about  1 797,  a  son  of  his,  by  the 
defendant,  went  to  live  ^ith  him  in  the  Wesi-Indies  ;  that, 
as  to  his  second  or  last  return  to  this  state,  it  must  have  been 
very  shortly  before  the  filing  of  the  bill,  for  one  of  the  wit- 
nessetfsays  be  saw  him,  for  the  first  time,  about  two  months 
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1815.      before  the  1 3th  of  October,  1813,  but  that  he  understood  he 
^^'"'^^^^  had  been  here  as  long  as  nine  months.     Another  witness  saw 

WlLLIAMAOir  ^ 

▼.  hind  since  his  last  return  only,  about  three  or  four  months 
*  before  Jiovember^  1813  ;  and  a  third  witness  says,  that  she 
had  not  heard  of  the  plaintiff  since  his  first  return,  until 
within  about  a  year  from  November,  1813.  These  wit- 
nesses are  all  that  speak  on  the  subject  of  his  last  return  to 
New'York,  and  as  they  were  acquaintances,  or  connexions, 
of  the  parties,  they  were  the  persons  who  would,  probably, 
acquire  the  earliest  knowledge  of  his  return. 

Considering  that  the  plaintiff  had  continually  resided 
abroad  from  June,  1784,  down  to  near,  or  about,  the  time 
of  the  filing  of  the  bill,  (a  period  of  above  28  years,) 
'  with  the  exception  only  of  the  short  visit  in  1792, 1  think 
here  is  a  want  of  proof  of  residence  in  this  state  within  the 
purview  of  the  statute.  The  fact  of  non-residence  was  put 
in  issue  by  the  answer,  and  it  was  the  business  of  the  plain- 
tiff to  have  furnished  some  direct  and  positive  proof  of  the 
time  of  his  return,  and  of  the  establishment  of  his  residence 
here.  The  fact  was  within  his  knowledge,  and  the  omissioti 
to  furnish  the  proof  ought  to  turn  every  presumption  against 
him.  His  domicil  was  established  abroad,  and  it  is  not 
changed  by  an  arrival  here  for  some  temporary  purpose,  or 
on  a  transient  visit.  The  party  suing  for  a  divorce  must 
have  become  an  inhabitant,  and  taken  up  his  residence  here 
with  a  bona  fide  and  permanent  intent.  There  must  be  the 
animm  manendi,  or  a  train  of  conduct  and  acts,  showing  an 
intended  settlement  here,  before  be  can  bring  himself  within 
the  policy,  as  well  as  the  language  of  the  statute. 

The  circumstances  of  this  case  are  rather  extraordinary* 
The  plaintiff,  after  living  with  his  wife  for  several  years,  and 
having  children  by  her,  abandons  her  while  enseint,  and  goes 
abroad,  and  remains  for  eight  years,  without  giving  her  either 
assistance  or  information.  She  presumes  him  dead,  and  mar- 
ries again.  He  returns  and  discovers  it,  and,  with  apparent 
acquiescence,  departs  again  for  foreign  parts,  and  cooftinuefi 
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abroad  for  ^Oyeant ;  and  he  now,  at  this  advanced  period  of      1815. 
his  life,  returns  and  prosecutes  his  wife  for  adultery,  arising  iJJ*^*'^'^*^^ 
from  the  second  marriage,  ader  she  has  lived  with  her  second  v. 

or  assumed  husband,  with  his  knowledge  and  apparent  acqui-  . 
escence,  for  so  man)  years,  and  reared  up  a  family  of  chil- 
dren. The  case,  on  his  part,  presents  a  cruel  aspect,  and  I 
feel  no  reluctance  in  bekig  obliged  to  dismiss  the  bill ;  yet 
no  conclusion  must  be  drkwn  from  this  in  favour  of  the 
validity  of  the  second  marriage.  Though  an  absence  for  five 
years,  of  one  of  the  married  parties,  will  exempt  the  other, 
idio  marries  again,  from  the  penal  consequences  of  bigamy, 
yet  the  statute  provision  goes  no  further;  and,  beyond  all 
doubt,  the  second  marriage  is  null  and  void ;  no  length  of 
absence,  and  nothing  short  of  death,  or  the  judicial  decree 
of  some  court,  confessedly  competent  to  the  case,  can  dissolve 
{he  marriage  tie.  This  is  a  pnnciple,  I  may  venture  to  say, 
ihat  pervades  the  laws  of  all  the  Christian  nations  of  Eu- 
rope. (1  Black.  Com.  440.  4  Black.  Com.  163,  164. 
Pothier^  Traite  du  Contrat  de  Marriage^  n.  437.  462 — 497. 
Ersk.Inst.  vol.  1.  p.  109.  113.  Barrington  on  the  StatuteSy 
401.  Voei^s  Com.  ad  Pand.  lib.  23.  tit.  2.  de  ritu  Kuptia- 
Tum^  t.  99.) 

There  were  other  objections  su^ested  to  this  bill,  arising 
fipom  the  conduct  of  the  plaintiff,  and  the  lapse  of  time,  which 
I  deem  very  important,  but  which  1  need  not  now  discuss, 
as  I  find  sufficient  reason  for  dismissing  this  bill  simply  on 
the  ground  of  a  want  of  domicil  here  at  the  commencement 
of  the  suit 

Bill  dismissed,  with  costs. 


Vov  I.  3  B 
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V. 

Ai.iFicABD9it-  Parkist  against  Alexan^wi  and  othw?. 

Jfpril  I4lh. 

An  agent  or  trustee,  undertaking  a  special  business,  cannot,  on  the  sobiect 
of  that  trust,  act  for  his  own  benefit  to  the  injury  of  his  principal. 

If  an  Bgfliit  underukes  to  judge  whether  be  may  not  ioMceiKtsr  depart  tnm 
the  iostruciioBS  of  bis  principal,  bf  do«a  M  at  bia  |Mr|l- 

The  registry  of  a  mortgage  is,  of  itself,  notice,  in  law,  to  all  subfequ«n(t  par- 
chasers. 

And,  it  reetiUy  that  the  registry  of  a  mere  e^t/a6/e  mortgage  or  encumbrance, 
is  noiiM  to  tbe  subaequent  purdba^er  of  tba  legal  estate,  so  ai  to  emftla 
such  mortgage  to  a  preference. 

THE  bill  stated  that,  in  1804,  William  Tucker  niiidea 
verbal  agreement  with  William  Alexander^  now  d^e«894> 
in  hip  lifetime,  for  a  lease  to  Tucker^  in  fee,  6>r  lot  4.|  ia 
the  TiUage  of  Uitl€  Faihy  subject  to  tbe  anqual  r^t  of  tfac^ 
poupds^  That  Alexander  then  ^cted  as  aaub^ant,  to  Huikii^ 
verbal  i^eoipii^nts,  under  Bunnt  Bl/^kfir^  who  wa^  tbfi 
attoroej  in  iact  of  £//»«,  the  opner  of  the  f  ropertjr,  ^irf 
aiitfiongEed  to  make  %nd  exepute  leases  in  his  n^ipe*  Tfaa^iii 
few  months  after  that  agreement,  the  plaintiff  (Mircbsned 
Tuf^r^s  rights  for  three  dollars,  and  took  ppssea^ipa  of  ikt 
pr4$mises,  of  which  Ahxanier  h^id  notice.  That,  'm  190Z»^ 
tbe  plaintiff  built  a  boupe,  «iid  made  valtiable  improyenwota 
on  tbe  lot,  and  in  1806,  built  a  barn  thereon,  and  coQtiiui^ 
to  occupy  the  premises,  having  expended  above  600  doHan 
in  improvements,  until  the  6th  May^  1808,  when  he  sold  tin^ 
premises,  4£C.,  to  Alexander  MKnight^  for  550  dollars,  and 
gave  him  a  quit-claim  deed  ;  and  to  secure  the  payment  of 
.•^  the  purchase  money,  took  his  bond,  and  a  mortgage  on  the 

lot,  which  mortgage  was  duly  registered  the  27th  otDtctmbtr, 
1807.  That,  at  the  time  of  sale,  it  was  explained  to 
MKnighty  that '  the  plaintiff '  held  the  lot  under  a  -parol 
agreement  only  for  a  lease ;  but  that  a  lease  should  be  pro* 
r:ured  from  Barent  Bleecker  to  confirm  his  title. 
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That  ID  t8H>,  the  plakifeiff  requested  ffUiiam  ^kxander      1815. 
to  obtftte  a  lease  of  Bteeekcr,  pursaant  to  the  parol  agreement,  ^'^^'^^'^^ 
9BidMexand*r^  accordingly,  procured  a  lease  from  Bleeeker         ▼. . 
to  the  pUintifl^  in  fee ;  but  soon  after  Mexander  discovered  ' 

that  the  lease  was  incorrect  id  its  description  of  the  bounds 
of  tte  premises^  and  advised  the  plaintiff  to  have  the  lease 
rotarned  and  corrected.  That  the  plaintiff  according^j  au- 
thorized Alexander  to  surrender  the  lease,  and  procure  a 
aeir  one  to  M&eighiy  with-  the  intont  thereby  to  grve  effect 
to  the  mor^a^  #bich  M'Knight  had  made  to  the  plahltiff, 
and  AUmdxder  eng^ed  so  to  do,  well  knowing.all  thie  htcik 
relativei  to  the!  lease« 

Thatyat  various  times,  in  ISlOand  1811,  the  plaintiff  in*' 
«piifed  of  kd/exoMkr,.  whether  he  had  obtained  the  le^e  to 
AtKnif^^  and  he  answered  that  he  had  neglected  to  do  so. 
That,  in  j^lpni,  l^M,  a  de&ult  having  been  made  in  the  pay- 
ment ^  MKni^lPs  bond,  the  plaintiff  caused  the  mortgaged 
premises  to  be  advertised*  for  sale,  under  the  power  for  that 
purpose  contained  in  the  mortgage.  That,  on  the  lOdi  of 
Sepiembtr,  181 1.,  about  a  month  before  the  day  of  sale,  the 
plaintiff  caHed  on  Alexander^  and  offisred  to  take  the  incorrect 
lease  himself,  and  get  it  exchanged  for  another,  as  he  wished 
to  obtain  the  new  tease  to  MKntgki  before  the  day  of  sale. 
That  Alexander  then  confessed  that  he  had  got  the  new 
lease  in  his  awn  name  ;  and  that  he  had  done  it  for  the  pur** 
pbae  of  securing  a  debt  due  to  himself  from  M^Knigkt.  That 
the  premises  were  sold  on  the  lOihof  Obtober^  Idtl^  for 
135  dollars,  to  Thimuu  SmUh^  the  agent  of  the  plaintiff,  who 
executed  a  release  to  the  plaintiff,  on  the  14tb  of  Jammry^ 
lai^. 

The  bill  chai^d  that  Alexander^  in  1811,  in  violation  of 
his  engagement  and  trust,  felsely  represented  to  Bleeeker y 
that  the  plaintiff  requested  to  surrender  the  old  lease,  and 
that  a  new  lease  should-  be  given  to  him,  Alexander^  which 
was  done  accordinf^y.  That  M^KnigU  is  now,  and  hkis 
been  for  five  years  past,  poor,  so  that  the  bond  is  of  little  or  • 
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1815.      no  value,  and  the  only  secarity  the  plaintiff  relies  on  is  the 

^^^"V^^  inortgage«     That  there  was  a  collusion  hetween   MKniglU 

V.         and  Alexander  to  dereat  the  plaintifl's  mortgage.     That 

ALn;xAfii$ER.  ^i^^a^^r    died    intestate,   in  February,   1813,  leaving  a 

widow,  who  was  admiDistratrix,  and  several  children,  his 

heirs  at  law,  who  are  defendants.     The  plaintiff  prayed  that 

the  lease  might  be  assigned  to  him,  or  that  the  defendants 

should  pa)  off  the  mortgage  and  the  costs. 

The  pica  and  answer  of  the  widow  and  children  oi  Alex^ 
ander  stated,  that  MKnight  showed  Alexander  the  deed 
from  the  plaintiff,  and,  in  consideration  of  700  dollars,  (paid 
partly  in  cash,  and  part  in  satisfaction  of  an  old  debt  due  from 
MrKnighi  to  Alexander^)  sold  and  conveyed  the  premises 
to  Alexander,  by  a  release,  dated  the  5th  oi  January,  1810. 
That  the  piiVchase  was  made  by  Alexander  in  confidence  that 
M'Knight  had  a  right  to  sell,  and  that,  before  the  payment 
of  the  money,  Alexander  had  no  notice  of  the  mortgage,  or 
of  any  right  of  the  plaintiff  to  the  lot.  That  the  second  lease 
of  the  lot,  dated  January  1st,  1810,  was  obtained  by  AltX'- 
ander  with  the  consent  ofM^Knight,  and  without  any  notice 
of  the  mortgage  or  claim  of  the  plaintiff.  That  Alexandep 
purchased  the  lot  afler  he  had  been  directed  to  procure  the 
lease ;  and  that  he  was  first  informed  of  the  mortgage  aftef 
ihe  purchase  and  payment  to  MKnighL  and  after  the  plaiOi- 
tiff  had  advertised  the  sale  under  the  mortgage. 

Alexander  MKnighU  who  was  also  made  a  defendant, 
admitted  the  purchase  of  the  lot,  and  the  bond  and  mortgage 
as  stated  in  the  bill,  and  that  the  mortgage  is  unsatisfied^ 
He  stated  that,  without  any  intention  to  defraud  the  plaintiff, 
he  sold  the  lot  to  Alexandtr  about  the  1st  o(  January,  1810, 
for  700  dollars,  part  of  which  was  paid  in  cash,  and  the 
residue  was  to  satisfy  a  debt  due  Alexander^  but  be  made  no 
disclosure  of  the  mortgage. 

It  was  proved  by  several  witnesses,  that  the  plaintiffs* 
jested  Alexander  to  take  back  the  first  lease,  and  procure 
a  new  one,  in  the  name  of  MKnighi ;  and  that  Alexander 
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promised  to  do  so,  and  that  the  reason  assigned  for  having      1B15. 
the  new  lease  in  the  name  oi  MrKaighl  was  to  save  expense.  ^^^j^J^^J^ 
It  did  not  appear  thai  Alexander  knew  of  the  mortgage,  until          ▼• 
the  advertisement  for  the  sale  of  the  premises  under  it  .* 

Kirklandy  for  the  plaintifis. 

Gold,  cpntra. 

The  Chancellor.  The  plaintiff  is  entitled  to  relief. 
The  intestate  was  intrusted  by  him  with  the  agency  of  pro- 
curing a  lease  in  fee  of  the  premises,  in  the  name  of  Alex- 
ander AtKnight^  and  he  promised  to  perform  the  trust. 
Instead  of  doing  this,  he,  afterwards,  purchases  the  equita- 
ble title  oiM^Knighty  and,  with  the  consent  of  MKnight, 
but  without  the  knowledge  or  consent  of  the  plaintiff,  took 
the  lease  in  his  own  name.  In  consequence  of  this,  a  mort- 
gage from  M'Knighi  to  the  plaintiff,  and  which  was  duly 
registered  prior  to  the  taking  of  the  lease,  and  prior  to  the 
deed  of  Mr  Knight^  is  now  attempted  to  be  superseded,  by 
setting  up  this  subsequent  legal  title  in  the  intestate.  This, 
I  think,  cannot,  and  ought  not  to  be  permitted.  An  agent, 
or  trustee,  undertaking  a  special  business  for  another,  cannot, 
on  the  subject  of  that  trust,  act  for  his  own  benefit  to  the 
injury  of  his  principal.  This  is  a  sound  and  fundamental 
mle  of  equitable  policy.  {Hardwxcke  v.  Firrnon,  4  Ves* 
411.,  and  see  the  case  of  Green  and  others  v.  Win/cr,*  *'^**'*»P'^^~" 
Jtfay,  1814,  and  the  authorities  there  cited.)  The  consent 
of  ./l/'ifm^Af  alone  was  not  sufficient  to  authorize  this  de- 
parture from  the  instructions,  for  they  were  given  by  the 
plaintiff  himself,  and  accepted  as  coming  from  him  ;  and  if 
the  agent  undertakes  to  judge  that  he  may  innocently  depart 
from  them,  for  the  sake  of  his  own  interest,  and  that  the 
▼ariation  cannot  be  material,  he  does  it  at  bis  peril.  If  it 
turns  out  that  the  departure  will  essentially  affect  the  rights 
#f  the  principal,  the  agent  cannot,  surely,  establish  any  con- 
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1815.     flictiiig  interest  of  hu  ^wa  upan  suck  depwrlare  firMii  Im  in- 
^•i^^^v^^  fttractioiiA. 

V.  1  shall  consider  tbis  case,  tben^  as  if  the  kaie  had  been 

AiKXA»KR>  ^^^^  jjj  ^j^  jj^j^  ^f  j^j.f^^gi^i^  ^od  then  the  question  is, 

whether  the  subsequent  purchase  by  the  intestate,  without 
notice  of  the  registry  of  the  plaintili^s  mortage,  can  defeat 
that  mortgage  ?  This  point  was  settled  in  the  case  o(Jahn» 
son  V.  Stagg^  (2  Johns.  Rep.  510.)  The  n^strjr  of  a 
mortgage  is,  of  itself,  notice,  in  law,  to  all  subsequent pur- 
cfmsersf  as  well  as  mortga^^ces ;  and  they  are  bound,  at  their 
peril,  to  consult. the  registry.  A  contrary  doctrine  would 
shake  the  foundation  of  all  mortgage  security,  and  lead  to 
every  species  of  fraud.  It  is,  clearly,  not  the  doctrine  of  the 
statute,  which  declares,  that  ^*  no  mortgage,  nor  any  deed, 
conveyance,  or  writing  in  the  nature  of  a  mortgage,  ahall 
defeat  or  prejudice  the  title  or  interest  of  any  bimmJUk 
purchaser,  &c.,  unless  the  same  shall  have  been  duly  regii- 
tered.^'  If  this  paragraph  does  not  mean  that  a  mortage, 
duly  registered,  shall  be  preferred  to  a  subsequent  bona  fid* 
deed  without  notice,  it  is  senseless  and  idle,  and  worse  than 
idle — it  is  delusive,  and  a  snare  to  the  unwary.  No  deet- 
sioas  of  the  English  courts,  upon  tlie  E^ltsh  registry  acta^ 
in  which  there  is  any  variation  iu  the  language  of  the  previa 
aion,  could  induce  me  to  change  my  opinion  on  tiie  construc- 
tion of  our  statute.  1  bad  occasion,  lately,  in  the  cause  of 
*^n/e,p.2d8.  Frosi  v.  Beekmany*  to  express  this  same  opinion;  and  with 
me  the  point  is  absolutely  at  rest. 

In  this  case,  and  for  the  purpose  of  this  decision,,  I  con- 
sider what  ought  to  be  done  as  done,  and^  consequently,  that 
MKmght  had  a  legal  estate  to  support  his  mortgage  to  the 
plaintiff.  But  if  the  intestate  had  acted  as  he  did,  without 
any  instructions  from  the  plaintiff,  and  so  as  to  reduce  the  ib^ 
terest  of  MKnight  to  a  mere  equitable  estate  at  the  time 
that  he  gave  the  mortgage  to  the  plaintiff,  and  at  the  time 
that  he  gave  the  deed  to  the  intestate,  I  think  the  better 
opinion  is,  that  the  registry  of  such  equitable  mortgage,  or 


CAS£S  IN  CHANCEKY.  399 

eocwnbrance,  k  notice  to  die  subsequent  purchaser  of  the  18!  5. 
legal  enate.  The  statute  I  have  cited,  speaks  of  any 
^'writing  in  the  nature  of  a  mortgage,'^  t^nd  these  words  ma  j 
reach  to  any  agreement  creating  ao  equitaMe  encanibrance.  ^^^^^^^^^' 
The  design  of  the  slatute  was,  that  every  purchaser  should 
look  to  the  registry  of  mortgages,  and  see  whether  there  was 
toy  mortgage,  or  any  writing  in  the  nature  of  a  mortgage, 
previously  executed  by  the  grantor.  Lord  Uardroicke  said, 
in  Hine  v.  Dodd,  (^  Atk.  275.)  that  the  register  act  of 
7  Anne^  c.  20.,  was  notice  to  all  the  world,  but  that  (lie 
courts  had  broken  in  upon  the  statute  in  cases  of  fraud.  And 
some  of  the  latest  and  best  writers  on  the  subject  {Cruisers 
Digest^  vol.  4.  348.  Sug.  L.  of  Vend.  3d  Lond.  edit.  524 — 
8.)  admit,  that  the  trti^  construction  of  the  register  acts  is  to 
^render  the  registry,  even  of  an  equitable  encumbrance,  no- 
tice to  all  persons,  and  that  the  purchaser  ought  to  search, 
or  be  bound  by  the  notice.  But  the  decisions,  on  the  sub- 
ject of  tacking  one  lien  to  another,  as  in  the  cases  of  Bedford 
y.  Bacchtu,  and  of  fVrightson  v.  Hudson^  (3  Eq.  Cas, 
Abr.  615.  pi.  12.  609.  pi.  7.,)  arc  considered,  in  Eng" 
tand^  as  having  given  a  different  construction  to  the  registry 
acts.  This  doctrine  of  tacking  has,  however,  been  adjudg- 
ed, and  finally  settled,  with  us,  {Grant  v.  U.  S.  Bank, 
1  Caines^^  Cas.  in  Error^  112.,)  not  to  apply  between  re- 
gistered mortgages  ;  and  the  force  of  these  decisions  is  no 
longer  to  be  regarded.  The  case  of  Morecock  v.  Dickens, 
(Amb.  678.,)  decided  by  Lord  Camden,  in  1768,  is  con- 
sidered as  the  leading  and  decisive  authority  against  the  doc- 
trine of  constructive  notice  arising  from  the  registry  of  a 
"writing  in  the  nature  of  a  mortgage;'' and  he  seems  to 
ground  his  opinion  wholly  upon  the  case  of  Bedford  v. 
Bacchus f  but  he  manifests,  at  the  same  time,  a  strong  reluc- 
tance to  be  bound  by  such  a  doctrine.  In  that  case  it  had 
been  agreed,  by  deed  between  Morecock  and  Wilson,  that  a 
lease  of  lands  to  Wilson  should  stand  as  a  security  for  800/., 
and  this  deed,  containing  the  agreement,  was  duly  registered 
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1815.  under  the  aCat  of  7  Anne,  Wd$wi,  afterwards,  mortgaged 
the  landd  to  Z)if  hna  for  800/.,  and  delivered  him  the  lease ; 
but  Dicktns^  at  that  time^  had  no  notice  of  JtforecorJ:'«deed. 
IVilion  became  bankrupt  and  .MorecorAr  filed  his  bill  to  be 
paid  the  monej  in  preference  of  the  mortgage  to  Dicktm* 
The  question  was,  whether  Dickens^  who  had  got  the  legal 
interest,  was  to  be  affected  with  constructive  notice  arising 
from  the  registry  of  Morecock^s  deed  ?  and  Lord  Camden 
said,  that  he  considered  himself  bound  by  the  decision  of 
Bedford  v.  Bacckus ;  that  a  thousand  neglects  to  search 
had  been  occasioned  by  that  decision,  and,  therefore,  he 
could  not  take  upon  him  to  alter  it ;  that  if  this  was  a  new 
question  he  should  have  had  his  doubts,  and  that  it  was  a 
serious  question  whether  a  court  of  equity  should  not  say 
that,  in  all  cases  of  registry,  a  subsequent  purchaser  ought  to 
search,  or  be  bound  by  the  registry. 

Mr.  Su^cf^nsays,  that  this  decision  seems  hardly  recon- 
cileable  with  the  general  principles  of  equity,  and  that  it  was 
founded  on  a  mistaken  application  of  the  case  of  Bedford 
V.  Bacchus.  But  when  we  consider  that  the  principle  of 
that  prior  decision  is  done  away  with  us,  and  that  ex- 
cept this  of  Lord  Camden^  and  those  relating  to  tack- 
ing encumbrances,  we  have  no  decisions  on  the  point, 
and  nothing  but  some  extra-judicial  dicta^  ( 1  Schoale  ^  Le- 
frojfn  90.  157 — 160,  161.,)  I  think  we  are  at  liberty  to  give 
our  registry  act  such  a  construction  as  will  best  accord  with 
the  obvious  dictates  of  its  policy.  If  the  plaintiff^s  claim 
was,  then,  to  be  considered  as  resting  upon  a  mere  equitable 
mortgage,  1  should  still  be  of  opinion  that  the  registry  of  that 
mortgage  gave  it  a  preference  to  the  subsequent  legal  title  of 
the  intestate. 

I  shall,  accordingly,  give  to  the  defendant,  Catharine  JIf. 
Alexander^  as  administratrix  and  guardian,  &c.  the  election, 
either,  within  30  days,  toass^  over  to  the  plaintiff  the  lease 
taken  in  the  name  of  the  intestate,  or  to  discharge  the  mort- 
gage debt,  with  the  costs  of  the  foreclosure  ;  and,  in  defaultof 
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making  such  election,  that  the  lease  be  assigned  by  her,  as      1815. 
administratrix  and  guardian  aforesaid*,  and  that,  in  either 
case,  she  pay  the  costs  of  this  suit. 
The  following  decree  was  entered : 


'^  That  Catharine  M.  Alexander^  one  of  the  above  defend- 
ants, as  administratrix  of  the  goods,  chattels,  and  credits  of 
William  Altxandttj  deceased,  and  guardian  to  the  other 
'  defendants,  excepting  Alexander  MKhight,  within  thirty 
days  after  beii^  served  with  a  copy  of  this  decree,  make  her 
election,  either  to  assign  over  to  the  plaintiff,  and  to  his  heirs, 
by  an  instrument  valid  in  law,  all  the  r^t,  title  and  interest 
of  the  said  fVUliam  Alexander j  at  the  time  of  his  death,  of, 
in,  or  to  the  lease  mentioned  in  the  pleading?  in  the  above 
cause,  bearing  date  on  or  about  the  first  day  of  January^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ten, 
and  taken  by  the  said  William  Alexander^  deceased,  in  his 
own  name,  and  given  for  town  lot  No.  4.,  in  Firet'Slreetf 
in  the  village  o{  LiHle-Falh^  and  accompany  the  said  assign- 
ment with  actual  delivery  of  the  lease,  or  to  pay  to  the 
plaintiff  the  principal  and  interest  due  on  the  bond  and  mort- 
gage mentioned  in  the  said  pleadings,  and  executed  by  Alex- 
ander MKnight,  one  of  the  defendants,  to  the  plaintiff^  and 
bearing  date  the  sixth  day  of  JMby,  in  the  year  of  our  Lord 
one  thousand  ei^t  hundred  and  eight,  together  with  ne- 
cessary costs  and  expenses  of  the  plaintiff,  accrued  in' ad- 
vertising and  selling  the  lot  under  a  power  contained  in  the 
said  mortgage ;  and,  in  case  the  said  CkUharine  M.  Alexander 
shall,  within  that  time,  elect  todischaigethe  mortage  debt 
and  costs  as  aforesaid,  and  shall  signify  her  election  in  wri- 
ting, subscribed  by  her,  or  her  solicitor,  or  counsel,  and 
served  on  the  plaintiff,  his  solicitor  or  counsel,  or  filed  in 
the  register's  office,  it  is  furtiier  ordered,  that  it  then  be 
referred  to  one  of  the  masters  of  this  court,  residing  in  Al- 
bany j  Oneidoj  or  HerAtmer  counties,  to  ascertain  and  report, 
with  all  convenient  speed,  the  amount  of  such  principal  and 
Vol.  1.  3  E 
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1815.  kilerest  aadexpeBees  as  aforosaid ;  aad  ihat  Hpon  confima^ 
tioii  of  sttch  report,  Am  same  be  paid :  and  if  no  siiGh  elec- 
tion be  made  within  the  time  i^oreaaid,  it  is  farther  ordered, 
adjudged,  and  decreed,  that  the  aaid  Cathtirim  Jd  Alexander^ 
immediately  after  the  expiration  of  the  said  thirty  days,  as- 
sign and  deliver  the  lease  as  aforesaid.  And  it  is  fur&er 
ordered,  adjudged,  and  decreed,  that,  in  either  case,  tlie  said 
Caiharint  M.  Alexander  pay  to  the  plaintiff  bis  costs  of  this 
suit,  to  be  taxed/' 


jipriiUiiu  A.  C.  F.  &  G.  Rkioal  against  Wood  and  others. 

Equity  grants  relief,  not  only  againit  deeds,  writings,  and  solemn  asstiran- 
ces,  bat  against  >odfiMntf  and  dacraes,  obtained  bj  fraud  and  impontioB. 

Where  an  attorney  revived«by  Mtre/oaoi,  an  old  ouUtaoding  judgment,  en 
which  but  a  very  small  sum,  if  any  thing,  was  due,  and  knowing  that  tbe 
land  on  which  the  judgment  remained  a  /ten,  was  in  the  possession  ofinoo- 
cent  and  h^nafii*  purchasers ;  and  afterwards  made  use  of  the  judgment 
to  compel  tbe  piircbaiers,  who  wm«  ignorant  of  tbe  proctedings  vnder  the 
scire  facicu,  to  pay  and  secure  to  htm  a  debt  he  claimed  against  the  per- 
son under  whom  they  bad  purchased ;  thisoeurt,  on  the  ground  of  imposition 
and  undue  advantage  taken  by  the  attorney,  ordered  him  to  refund  the 
•money  he  had  so  obuiaed,  and  setasidetbesecofitiesbe  had  taken,  with  costs. 

THE  bill,  which  was  for  an  injunction,  stated,  that  on  the 
23d  of  Januatyf  1801,  the  plaintiffi  purchased  of  John 
SnUthj  300  acres  of  land  in  lot  No.  54.,  in  the  township  of 
Manliui,  for  1 ,900  dollars.  That  the  land  was  then  suli^ct 
to  a  mortage  by  Smith  to  Michael  Myers,  for  800  doUan, 
which  the  plaintiffspaid  to  JIfyers,  who  agreed  that  the  mort- 
gige  mi^t  remain  for  their  use,  and  to  secure  their  tUle. 
The  plaintiffi  took  possession  of  the  land,  which  tfaey  4*^^^ 
equally  between  theaou  That,  in  Jun€,  1810^  the  plaintiiEi 
were  informed  that  Thaddeus  M.  Wood^  deiendant,  bad 
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caused  th*  Und  to  be  soldi  at  tibe  sheriff's  sale,  under  a  1815* 
jttdgtnent  in  the  name  of  DanM  Avery,  (defendant^)  against  '^'^T^^^^ 
John  Smith  and  Aanm  Wood,  obtained  13  or  14  years 
ago,  in  the  Onondaga  court  of  common  pleas,  on  a  promis*  _ 
sorjr  note  for  sixty  dollars,  for  goods  sold  by  jfvery,  as  trus- 
tee, to  one  Dkkhouij  an  absconding  debtor.  That  the  de- 
fendants, T.  M.  Wood  and  Gtorg%  Hall,  purchased  the  land 
at  the  sheriff's  sale.  That  the  plaintifis  applied  to  Wood 
on  the  subject,  who,  at  first,  agreed  to  accept  40  dollars  on 
theju<^;ment,  and  release  the  purchase,  but  afterwards  de- 
manded pajrment  of  another  judgment  against  John  Smith, 
in  fayour  of  Peter  Smith,  for  300  dollars,  which  Wood  alone, 
or  in  conjunction  with  two  of  the  defendants,  lioae  and  John 
Delamater,  had  before  purchased  oC  Peter  Smith*  That  the 
plaintiffs,  through  ignorance,  yielded  to  the  terms  demanded, 
and  gave  fTood  their  bonds  and  mortgages  on  the  premises, 
for  308  dollars,  payable  in  a  short  time,  with  interest.  The 
sum  being  divided  into  four  equal  parts,  for  which  four  bonds 
were  given,  and  Wood  and  Hall  released  their  claim  to  the 
land  to  each  of  the  plaintiffs  separately.  That,  afterwards, 
on  investigation,  the  plaintiffs  found  that  John  Smith,  after 
the  judgment  against  him,  in  fiivour  of  Avery,  had  paid  the 
amount  of  the  judgment  to  John  Rappdye,  the  creditor  who 
had  instituted  the  proceedings*  against  Dickhout,  and  had 
paid,  in  boards,  the  costs  to  Wood*  That  Wood,  in  order 
to  overreach  the  purchase  of  the  land  by  the  plaintiffs,  had 
caused  the  judgment  to  be  revived  by  scire  faciai,  without 
the  knowledge  or  consent  of  Avery  or  Rappelye;  and  that 
John  Smith,  being  insolvent,  aged,  and  having  removed  out 
of  the  county,  did  not  attend  to  the  suit.  That  the  judgment 
of  Peter  Smith  was  assigned  as  above  mentioned,  with  an 
express  agreement  that  the  land  of  the  plaintifis  should  not 
be  afiectedby  it,  and  made  solely  for  the  purpose  of  securing 
and  protecting  another  piece  of  land  claimed  by  Wood  and 
the  Delamaters.  That  on  the  revival  of  the  judgment  by 
the  sdre  facias,  Wood  well  knew  of  the  purchase  of  the 
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1815.      land  by  tbe  plaintiffB,  and  their  settlement  thereon :  that  the 
^^^"V^^  plaintiff,  Fnderick  Reigal,  has  paid  off  his  mortgage  to 
V.         Wood;  but  the  other  plaintiffi being  unable  to  pay,  Wood 
^  has  advertised  dieir  lands  for  sale,  under  the  mortage,  and 
also  put  their  bonds  in  suit.    And  the  plaintiffi  prayed  for  an 
injunction  to  stay  his  proceedings,  and  for  relief,  &c. 

The  annper  of  TTutddeutM.  WoodAemed  all  knowledge 
of  the  mortgage  to  Mtftrs,  and  of  the  plaintifis  being  in  pos- 
session at  the  time  of  the  sheriff's  sale  under  the  judgment. 
This  defendant  also  stated,  that  a  judgment  was  obtained  in 
January y  1 789,  against  John  Smith  and  Jl»  Wood^  on  notes 
given  to  Avery  and  James  Bennett,  for  67  dollars  and  90 
cents  damages,  and  20  dollars  and  81  cents  costs.  That,  on 
the  35th  of  ilfrniary,  1800,  Smith  paid  64  dollars  on  the 
judgment,  and  no  more.  That,  in  J^ovember^  1807,  a  scire 
facias  was  issued  to  revive  the  judgment,  which  was  served 
personally  on  Smith,  who  appeared  by  attorney,  and  pleaded 
payment;  and  on  a  trial,  in  September,  1809,  a  verdict  was 
found  for  the  plaintiff  for  88  dollars  and  77  cents,  on  which  a 
judgment  was  docketed  tbe  17th  of  Jiovember,  1809,  and 
the  costs  taxed  at  29  dollars  and  63  cents.  That,  in  April, 
1810,  ^fi.fa.  was  bsued  on  the  judgment,  and,  on  the  3d  of 
June,  1810,  the  lot  No.  54.,  in  Manlius,  was  sold  at  the  she- 
riff's sale  to  the. defendant,  Hall,  who  bid  for  the  defendant, 
Wood,  for  the  sum  of  two  dollars,  and  a  deed  was  executed 
to  Ho// and  Wood,  That,  on  the  10th  of  June,  1810,  some 
of  the  plaintiffs  called  on  Wood,  and  informed  him  that  they 
were  in  possession  of  the  lot,  and  requested  information,  which 
be  gave  them,  and  referred  them  to  the  records.  That  they, 
afterwards,  said  that  they  were  satisfied  that  the  defendant, 
Wood,  could  hold  the  land  under  his  purchase.  That,  at  the 
request  of  the  plaintiffi,  he  released  the  land  to  them,  for  the 
balance  due  on  the  judgment  against  Smith  and  Wood,  the 
costs  of  the«ct./a.,  and  his  charges  for  attending  the  sale 
and.  drawing  the  bonds  and  mortgages,  recording,  &c., 
amounting  to  108  dollars,  including  sheriff's  fees,  &c.,  with 
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the  additional  sum  of  300  dollars,  being  part  of  a  debt  of  1815* 
300  dollars  which  John  Smith  owed  him,  fVoodj  on  his  pri- 
vate account ;  and  the  plaintifis  gave  him  their  bonds  and  '^, 
mortgages  for  the  above  amount  That  the  defendant,  Woody 
did  not  pretend  to  hold  the  land  by  virtue  ofihe  judgment  in 
favour  of  Peter  Smith  ;  that  his  offer  to  release  was  gratuitous, 
considering  his  title  good  under  the  purchase ;  and  he  told 
the  plaintifis,  that  he  ought  to  be  secured  part  of  his 
own  debt  against  John  Smithj  who  had  become  insolvent. 
That  he  offered  to  give  up  the  bonds  and  mor^ages,  if  the 
plaintiffs  would  recohvey  the  land,  and  place  him  and  Hall 
in  the  situation  they  were  in  before. 

That  if  John  Smith  ever  paid  any  thing  in  boards,  it  was 
on  his  private  account,  and  not  on  the  judgment. 

John  Smithj  who  was  examined  as  a  witness,  77  years 
of  age,  and  had  been  blind  for  the  last  twelve  years,  said, 
that  he  had  paid  Wood  64  dollars  on  the  judgment,  for 
which  he  had  a  receipt,  which  he  had  lost,  and,  afterwards^ 
paid  him  the  balance,  including  costs,  in  boards.  He  said 
that  the  purchase  of  the  plaintiffs,  who  took  possession  of  the 
land,  and  their  possession,  was  well  known  in  the  vicinity, 
apd  the  witness  told  Wood  of  it  before  the  sheriff's  sale ; 
that  he  had  employed  Wood  as  his  attorney  in  various  suits, 
and  paid  him  all  the  costs  due  to  him ;  that  Wood  never  de- 
manded payment  of  any  thing  until  September^  1813; 
that  the^ct./a.  was  personally  served  on  the  witness,  who 
employed  Forman  and  ScAin,  attorneys,  to  defend  the  suit, 
but  was  never  informed  of  the  time  of  trial,  nor  did  he  know 
of  it. 

George  Hall  stated,  that  on  the  trial  of  the  suit,  on  scire 
facias  J  in  1809,  a  verdict  was  taken  for  th$  whole  amount 
claimed  by  Wood^  and  a  stipulation  in  writing  was  given, 
than  any  receipts  which  might  be  produced,  of  payments 
on  the  judgment  against  Smith  and  Wood^  should  be  en- 
dorsed  on  the  execution  to  be  issued  on  the  judgment  on  the 
scire  facias.    It  appeared,  however,  from  the  evidence  of 
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1815*      die  deputy  Bheiiff;  that  Wood  endoned  on  die  executioa 
^^'^^^1^^  deliTered  to  the  shcriffi  dirocti#iiB  to  levy  dke  whole  amount, 
T.         without  any  deduction. 


WOOB. 


.  Hall  furttier  stated,  that  he  attended  tfie  sale,  and  was  fe- 
solved  to  bid  up  so  as  to  save  the  debt  due  him  and  Wood; 
fliat  Wood  mentioned,  at  the  sale,  that  Smiih  had  conveyed 
the  land  to  some  persons,  but  he  did  not  know  who  they 
were.  He  remembered  that  Smith  paid  Wood  some  ac- 
count in  boards;  that  Wood  told  ttie  plaintiffi  he  could 
hold  the  land  on  the  purchase  at  the  sheriff's  sale,  but  he 
only  wanted  to  make  himself  whole  against  John  Smiih; 

Saiin,  who  was  attorney  for  Smith,  stated,  that  Smith,  in 
1808,  being  poor  and  blind,  removed  to  Herkimer  ;  that  he 
wrote  to  him  concerning  the  scire  facias,  and  Smith  answer- 
ed that  the  judgment  had  been  paid ;  that  he  was  old  and 
poor,  and  it  would  not  avail  him  to  attend  to  it. 

Gold,  for  the  plaintiffs. 

Kirkland,  for  the  defendants. 

Ths  Chancellor.  It  appears  to  me,  from  a  view  of 
all  the  (acts  and  circumstances  attendii^  this  case,  that  I  am 
bound  to  consider  the  judgment  upon  the  scire  facias  as  un- 
duly obtained,  and  that  the  defendant  cannot,  in  justice  and 
good  conscience,  be  permitted  to  hold  any  advantage  which 
he  may  have  obtained  under  it.  It  is  a  well-settled  principle, 
in  this  court,  that  relief  is  to  be  obtained  not  only  against 
writings,  deeds,  and  the  most  solemn  assurances,  but  against 
judgments  and  decrees,  if  obtained  by  fraud  and  imposition. 
{Bamesly  v.  Powel,  1  Ves.  120.  284.  289.) 

Wood,  the  principal  defendant,  admits,  in  his  answer,  that 
when  he  undertook  to  revive  the  judgment  of  Avery  ^  Ben" 
rut  V.  Smith  ^  Wood,  there  was  but  3  dollars  96  cents  of  the 
debt  due.  His  object,  certainly,  was  not  that  small  balance ; 
and  it  does  not  even  appear  that,  as  to  that  sum,  he  had  any 
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direction  to  issue  the  scire  fadas^bom  the  persons  in  whose     iBlii. 
names  it  was  issued,  or  to  whom  the  money  was  due*    It  is  v^^v^ti^i/ 
evident  his  object  was  to  secure  anoQier  and  larger  demand        f. 
against  Smithj  totally  unconnected  with  the  judgment,  and 
that,  as  Smith  was  insolvent,  as  well  as  old,  blind,  and  help- 
less, he  sought  to  secure  this  demand  by  a  contrivance  cal- 
culated to  defeat  the  title  of  the  unsuspecting  purchasers 
holding  lands  un4er  Smith.    It  is  in  pro<^,  that  he  knew 
that  SmUh  had  conveyed  his  interest  in  lot  54.,  in  Jlftm/ni^, 
to  third  persons ;  and  the  inference  is  irresistible,  from  bis 
frequent  intercourse  with  that  town,  that  he  knew  that  the 
land  was  in  the  actual  occupation  of  the  purchasers,  and  bad 
received  large  and  valuable  improvements.    No    notice, 
however,  is  given  to  them,  as  ter-tenants,  of  the  sdrefmeiaf. 
We  have  reason  to  presume  it  was  intentionally  avoided, 
and  he  is  content  with  a  service  of  the  writ  en  that  very  old 
and  blind  pauper,  who  had  neither  interest  nor  disposition  to 
take  care  of  the  suit,  and  who,  about  that  time,  bad  gone,  <»: 
removed,  to  a  distant  county.    A  verdict  is,  accoz4iagly, 
obtained  upon  the  scire  facias^  without  any  opposition  from 
SmitVs  uninstructed  counsel,  for  the  whole  amount  of  the 
original  judgment,  thou|^  he  knew,  at  Ae  time,  that  it  had 
loo^  before  been  nearly,  if  not  entirely  discharged.    He  is- 
sues his  execution,  and  directs  the  whole  of  the  judgment  to 
be  levied;  and  the  sheriff,  under  Us  direction,  sells,  not 
upon  the  premises,  but  in  another  town%  all  the  lands  of  the 
present  plaintiffs,  and  which  had  cost  them,  eight  years  be- 
fore, near  2,000  dollars.    This  sale,  as  well  as  the  previous 
proceedings,  was  unknown  to  the  plaintifis,  and  the  lands 
were  bid  off  by  a  partner  of  Woodj  for  his  use,  at  a  nominal 
sum.    This  partner  says,  that  he  bid  to  save  the  debt  of 
him  and  Wood,  and  which,  as  it  appears,  consisted  chiefly 
of  an  antiquated  account  of  costs  and  charges,  as  attorneys 
for  Smith.    Having  thus  acquired  a  title.   Wood  imposes 
terms  upon  the  plaintifis  as  the  previous  owners  of  the  land. 
He  insists  upon  the  payment  of  the  principal  part  of  his 
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1815*  demand  against  5mt< A,  and  compels  them  to  redeem  their 
land  bj  giving  him  bonds  and  mortgages  to  theamount  of  308 
dollars.  Smith  denies  that  any  part  of  that  demand  is  dae ; 
_  and  whether  it  be  so  or  not,  the  settlement  cannot  be  binding 
upon  the  plaintiffs ;  for  the  same  imposition  which  attended 
the  judgment,  also  infected  this  settlement,  as  it  was  made 
bjthem,  totally  uninformed  of  their  rights,  and  in  ignorance 
of  the  fraud  bj  which  the  judgment  was  procured. 

I  think  the  weight  of  evidence  is,  that  the  whole  of  the 
origiiial  judgment,  costs  as  well  as  debt,  had  long  before  been 
satisfied.  Smith  testifies  that  he  had  paid  not  only  the  small 
balance  of  the  debt,  but  the  costs,  in  boards  ;  and  another 
witness  {Hall)  says,  that  WoodhdA  the  benefit  of  some  boards 
upon  some  claim  which  fFoad had  against  Smith;  and  in  the 
account  exhibited  by  Wood^  in  this  cause,  he  gives  no  credit, 
and  makes  no  mention  of  the  boards. 

lam  of  opinion,  therefore,  that  Wood  cannot  be  permitted 
to  acquire  and  hold  any  advantage  whatever  under  the  judg- 
ment obtained  upon  the  scire  facias,  and  that  the  whole  pro- 
ceeding was  an  imposition  upon  the  plaintiffs.  I  shall,  ac- 
cordingly, decree,  that  the  bonds  and  mortgages  mentioned 
in  the  pleadings  be  given  up  and  cancelled,  and  that  the 
money  which  has  been  paid  upon  one  of  the  bonds  and  mort- 
gages be  refunded,  with  interest ;  and  that  the  defendant, 
Wood,  pay  the  costs  of  this  suit ;  and  that  the  bill,  as  to  the 
other  defendants,  be  dismissed  without  costs. 

Decree  accordingly. 
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BRovaa 
Cheesebrough  and  others  against  Millard  and  mhaIrd. 

OTHERS. 


^prU  Mtb. 

Millard  and  others  against  Cheesebrough  and 

OTHERS* 

If  a  crtditor  has  a  lien  on  two  different  parcels  of  land,  and  another  creditoc  / 
has  a  subsequent  /ten  on  one  only  of  the  two  parcels,  and  the  prior  creditor  | 
elects  to  take  his  whole  demand  oat  of  the  parcel  of  land  on  which  the  sub-  i 
sequent  creditor  has  hi.s  /ten,  the  latter  is  entitled  either  to  have  the  prior  i^ 
creditor  thrown  upon  the  other  fund,  or  to  have  the  prior  lien  assigned  to  1 
him,  for  his  benefit.  \ 

So,  if  a  bond  creditor  exacts  the  whole  of  his  .demand  from  one  of  the  ture- 
tieSy  that  surety  is  entitled  to  be  tubtiiluted  in  his  place,  and  to  a  cession 
of  his  rights  and  securities,  as  if  he  were  a  purchaser,  either  against  the 
principal  debtor  or  bis  co-sureties  : 

And  if  the  prior  creditor  has  put  it  out  of  his  power  to  malce  the  cession,  it 
$eemif  that  he  will  be  excluded  from  so  much  of  his  demand  as  the  tureiy^ 
or  subaequant  creditor,  might  have  obtained,  if  the  cession  could  have  been 
made  : 

But  if  the  prior  creditor,  who  has  disabled  himself  from  making  the  assign- 
ment, has  acted  with  good  faith,  and  without  knowledge  ef  the  rights  of  the 
other  creditor,  he  Is  not  to  be  injured  by  his  inability  to  make  the  cession ; 
th«  doctrine  of  eubttUuHan  being  founded  on  mere  equity  and  benevolence. 

Where  a  bond,  payable  in /we  instalments,  was  secured  by  a  mortgage  on  a 
mt'//,  &C.,  and  the  debtor,  afterwards,  gave  a  second  mortgage  on  six  otbex 
lots  of  land,  specifically,  to  secure  the  payment  of  the  first  instalment,  but 
without  reference  to  the  firat  mortgage  ;  and  all  the  parties,  afterwards,  by 
an  arrangement  between  them,  declared  the  second  inaulment  paid,  and 
cancelled  the  first  mortgage,  leaving  the  second  mortgage  to  remain  as  secu- 
rity for  the  first  instalment ;  and  at  a  sale  of  the  six  lots,  under  a  subse- 
quent judgment,  which  was  a  lien  on  the  equity  of  redemption,  in  these 
lots  only,  A.  purchased  /toe  lots,  and  B.  Jbur  lots,  knowing,  at  the  time, 
the  situation  of  the  mortgage  ;  and  B.  afterwards  pprchaaed  the  second 
mortgage,  and  filed  a  bill  to  foreclose :  it  was  held  that  A.  was  bound  to 
emUribute  towards  the  satisfaction  of  the  principal  and  interest  due  on  the 
first  instalment,  according  to  the  actual  relative  value  of  the  lots,  and  not 
according  to  the  prices  for  which  they  were  sold  at  the  sheriff^i  sale. 

THE  following  are  the  material  facts  on  which  the  con- 
troversy between  the  parties  in  the  aboye  causes  arose,  and 
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1815.  will  be  sufficient  to  explain  the  grounds  on  wbich  the  deci- 
sion of  the  court  turned,  without  a  minute  detail  of  the 
voluminous  pleadings  and  proofs. 

On  the  22d  of  December,  1803,  TTiomas  Smith,  of  MU- 
-  «on,  county  of  Sara/oga,  executed  a  bond  to  Ambrose  JMB- 
lardy  (defendant,)  and  Benajah  Millard^  for  the  paymeiit  of 
3,500  dollars,  in  two  instalments,  with  interest ;  and  to  secure 
the  pajmepts,  he,  at  the  same  time,  executed  a  mortgage  on 
certain  mill-property,  in  Ballston.  Afterwards,  on  the  17th  of 
March,  1804,  Smith,  as  collateral  security  foir  the  payii|^tof 
ihtjint  instalment,  and  the  interest  on  Uie  bond,  executed  a 
second  mortgage,  on  six  lots  of  land  in  the  village  of  Watefford, 
and  about  which  the  present  coi^troversy  arose.  Thesecon4 
mortgage  recited  the  bond,  and  that  the  naortgage  was  given 
for  securing  the  payment  of  the  first  instalment,  and  interest, 
but  made  no  mention  whatever  of  the  first  mortgage.  By  th^ 
endorsements  on  the  bonds  and  mortgages,  it  appealed,  th^t 
on  the  8lh  oiJmu^  18Q8,  Samvel  Bacoi^  and  on  the  26th 
of  October,  1 808,  Benjamin  Marvin,  also  became  interested 
in  the  bond  and  securities ;  and  by  son^e  arrangements  of  the 
parties,  Marvin  was,  at  that  time,  coiujdered  as  tli^  owner 
of  the  first  mor^^age,  and  Ambrose  Millard,  one  of  the  mort- 
gagees in  the  first  mortage,  as  owner  of  the  second  mort* 
gage.  Afterwards,  on  the  1 2th  of  January,  1 809,  by  agree- 
ment between  all  the  parties  concerned  in  the  two  mnX- 
gages,  Smith  was  credited  on  his  bond  with  the  payneot  of 
the  second  instalment,  and  Marvin  dischaiged  tbe^^r^^  mort- 
gage ;  and  the  first  instalment  which  was  declared  to  be  unpaid, 
was  left  to  rest  for  its  security  on  the  second  moriig^ige*  The 
chief  olyect  of  this  arrangement  appeared  to  have  been  to 
accommodate  third  persons,  MUler  and  Tayler,  who  were  in- 
terested in  the  mill-property.  Before  this  arrangement, 
howeveo^  was  made,  JoAn  Van  Schaiek  and  Jtfymiert  Fern 
Schaick,  jun.,  (defendants  in  the  first  suit,)  had,  on  the  13th 
of  June,  1 808,  obtained  a  judgment  in  the  supreme  court 
against  Smithy  the  moftgagor,  whiok  bound  his  equity  of  re* 
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d^mpUoti  in  the  second  mortage ;  his  interest  in  the  lands      1915. 
covered  bj  the  first  mortgage  hairing  been  passed  away  by  ^"^J^^^^J^ 
him.  teaovGd 

y 

An  execution  was  issued  on  the  judgment  of  J.  and  M.  millIr^. 
Van  Schaickj  and  the  lots  included  in  the  second  mortgage  — — — ^ 
Wore  sold  by  the  sheriff,  in  Januartf^  1810;  and,  at  the  she- 
riff's sale,  the  plaintiffs  in  the  first  suit  became  the  purcha- 
sers of  two  of  the  lots,  with  full  knowledge,  at  the  time,  of  the 
existence  of  the  second  mortgage,  and  of  the  dischaige  of 
the  first  mortgage;  the  otiier  /<mr  lots  were  purchased  by 
J.  and  M.  Van  Schaick,  the  plaintiff  in  the  execution. 

Aftelwards,  on  the  1th  of  December ,  1816,  John  D.  P. 
Dauw^  (defendant  also  in  the  first  suit,)  as  trustee  of  the  joint 
interest  of  himself  and  J.  and  M.  Van  Schaick,  took  lirom 
Ambrose  MUtard  an  assignment  of  the  bond  and  second 
mortgage,  in  ofder  to  be  protected  against  it ;  and  proceeded 
to  foreclose  the  mortgage  by  advertising  the  sale  of  the 
mortgaged  premises  at  auction,  under  a  power  of  sale  coii-  jfr 
tained  in  the  mortgage.  The  plaintiffs  in  the  first  suit,  who 
were  the  purchasers  of  two  of  the  lots,  then  offered  bourn 
and  Van  Schaick  to  contribute  to  the  dischai^e  of  the 
second  mortgtlge,  according  to  the  relative  value  of  those 
lots,  estitnated  by  the  sheriff's  sale,  but  this  ofier  was  re- 
fused. 

llie  plaintiiis  in  the  first  suit,  as  purchasers  of  the  two 
lots,  then  filed  their  bill  tiie  19th  of  July,  181 1,  to  be  dis- 
cbat^ed  from  the  second  mortgage  altogether,  on  the  ground 
of fl'aud,  &e.,  or  to  be  relieved,  on  contributing  rateably  to 
ihe  payment  of  the  moneys  secured  by  the  mortgage ;  and 
also,  for  an  injunction  against  the  proceedings  of  Dotm  under 
the  mortgage. 

The  plaintiA  in  the  second  suit  filed  their  bill  the  S3d 
of  Jfavemberj  181 1,  to  compel  the  plaintift  in  the  first  suit 
to  redeem  the  mortgage  by  contributing  accordhig  to  the  ac- 
tual relative  value  of  the  lots,  or  that  the  equity  of  redemp- 
tion as  to  thos4»  two  lots  be  foreclosed. 
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1815.  Woodmarlhf  for  ihe  plaintiffii,  in  flie  first,  and  for  the  de- 

^*^^2C^y  fendants  in  the  second,  cause. 


ii«u.^««fc        Henry,  contra. 


Tab  Chancsllor.  The  controyersy  resolres  itself  into 
these  two  questions :  j 

1st.  Whether  Cheeaebraugh  and  others  are  bound  to  con-  j 

tribute  towards  the  payment  of  the  mortgage  ?  I 

3dly.  If  they  are,  then  what  is  to  be  the  rule,  of  con- 
tribution? 

1.  The  weight  of  testimony  is  decisive  in  proof  of  the 
agreement  and  understanding  of  all  the  parties  to  the  bond 
and  mortgages,  that  the  payment  of  the  1,902  dollars  and 
78  cents,  for  which  the  receipt  was  given  by  BaeoHy  and 
the  certificate  of  discharge  by  Marvirij  was  to  be  applied 
to  the  dischaiige  of  the  second,  and  not  of  the  first,  instal- 
ment. This  appears  from  the  depositions  of  Bacan^  Cooi, 
and  6.  Vkn  Schoonhovm^  and  from  the  certificate  itself  I 
see  no  room  to  doubt  of  the  intention  of  the  parties,  or  of 
the  validity  of  the  arrangement.  It  was  one  which  they 
were  competent  to  make,  and  it  was  evidently  made  in  good 
faith,  and  for  their  mutual  convenience,  without  any  intention 
injurious  to  others.  The  first  mortgage  was,  therefore,  ab- 
solutely discharged,  and  the  second  mortgage  remained 
binding  as  a  security  for  the  first  instalment ;  and  it  cannot 
now  be  questioned,  ordenied,  to  bea  subsisting  encumbrance, 
unless  the  purchaser,  under  the  judgment,  can  show  some 
equitable  right  arising  out  of  the  circumstances  of  the  case, 
to  he  protected  from  its  operation. 

I  admit,  as  a  principle  of  equity,  that  if  a  creditor  has  a 
lien  on  two  difierent  parcels  of  land,  and  another  creditor 
has  alien  of  a  younger  date  on  one  of  those  parcels  only, 
and  the  prior  creditor  elects  to  take  his  whole  demand  out 
of  the  land  on  which  the  junior  creditor  has  a  lien,  the  lat- 
ter will  be  entitled,  either  to  have  the  prior  creditor  throirn 
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upon  the  other  fond,  or  to  have  the  prior  lien  assigned  to  18t5. 
him,  and  to  receive  all  the  aid  it  can  afford  him.  This  is  a  ^*i^^^^^^^ 
role  founded  in  natural  justice,  and  I  believe  it  is  recognised  bao«*k  . 
in  every  cultivated  system  of  jurisprudence.  In  the  Eng- 1  Mtilia*. 
lUh  law,  it  is  an  ordinary  case,  that  if  a  party  has  two  funds,  ^ 
he  shall  not,  hy  his  election,  disappoint  another  who  has  one 
fund  only^  but  the  latter  shall  stand  in  the  place  of  the 
former,  or  compel  the  former  to  resort  to  that  fund  which 
can  be  affected  by  him  only/  -  {Sagiiary  v.  Ifydtj  1  Vem. 
455.  Mills  V.  Eden,  10  Mod,  488.  Attorney  General  v. 
Tyndall,  Amb.  614.  Aldrich  v.  Cooper,  8  Ves.  388. 
391 — 5.  Trimmer  v.  Bayne,  9  Ves.  209.)  The  party 
liable  to  be  affected  by  this  election,  is  usually  protected 
by  means  of  substitution.  Thus,  for  instance,  if  the  cre- 
ditor to  a  bond  exacts  his  whole  demand  of  one  of  die  sure- 
ties, that  surety  is  entitled  tp  be  substituted  in  his  place,  - 
and  to  a  cession  of  his  rights  and  securities  as  if  be  was  a  pur- 
chaser, either  agaiost  the  principal  debtor  or  the  co-sureties. 
This  doctrine  of  substitution,  which  is  familiar  to  the  civil 
law,  (D^[.  46.  \.Xi.^mAp6.  Voet,  h.  t.  s.  27,  29.  30.,) 
and  the  law  of  those  countries  in  which  that  system  essen- 
tially prevails,  (Poihier'^s  Traite  des  Oblig,  n.  275.  280. 
427.  519,  520.  522.  Kaims^  EguUy,  vol.^  I.  122.  124. 
Hub.'^PriBlu.  Inst,  lib.  3.  tit.  21.  n.  8.,)  is  equally  well 
known  in  the  English  chancery.  In  the  case,  ex  parte 
Crisp,  {\  Atk.  133.,)  Lord  Hardwieke  said,  that  where  the 
surety  paid  off  a  debt,  he  was  entitled  to  have,  from  the 
creditor,  an  assignment  of  the  security,  to  enable  him  to  ob- 
tain satisfaction  for  what  he  had  paid  beyond  his  proportion ; 
and  in  Morgan  v.  Seymour,  (1  Ch.  Rep.  64.,)  the  court 
decreed  that  the  creditor  should  assign  over  his  bond  to  the 
two  sureties,  to  enable  them  to  help  themselves  against  the 
principal  debtor.  To  apply,  then,  the  general  principle  to 
the  present  case,  if  the  first  mortgage  had  not  been  dis- 
charged, and  the  mortgagee  had  chosen  to  enforce  the  pay- 
ment of  the  whole  first  instalment,  from  the  lands  covtsred 
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1815.  by  the  second  moHgftge,  to  the  losi,  perbtps,  of  the  Hen  of 
the  judgment  creditor  by  the  con<umptioii  of  theMl^t, 
mi  thet  creditor,  and,  probably,  the  purchaser  under  the  judg- 
ment, would  have  been  entitled,  either  to  have  turned  btai 
'  from  the  path  he  had  taken,  or  to  the  aid  of  the  first  mort- 
gtge,  to  recover  a  proportional  indemnity  from  the  other 
lands  covered  by  that  mortgage.  But,  in  this  case,  the  first 
mortgage  is  cancelled,  and  no  such  recourse  can  be  hsd ; 
and  the  question  which  arises  is,  whether  die  second 
mortgage  can,  in  such  case,  be  enforced  ?  It  appears  from 
some  of  the  auttiorities  to  which  I  have  referred,  to  be  well 
settled,  that  if  the  creditor  has  put  it  out  of  his  power  to 
make  the  assignment,  he  is,  in  many  cases,  to  be  precluded 
from  so  much  of  his  demand  as  the  surety,  or  younger 
'  creditor,  might  have  procured,  if  the  cession  could  have 
been  made.  Rtptlliiur  txeeptione  adendarutn  actioman. 
And  if  the  judgment  creditor,  in  this  case,  had  giten  notice 
to  the  owner  of  the  first  mortgage,  before  the  arrangement 
and  dischaiige  took  place,  of  the  equity  which  he  claimed 
and  expected,  I  might,  probably,  have  been  inclined  to  have 
stayed,  to  a  certain  extent,  the  operation  of  die  second 
mortgage.  But  there  is  no  evidence,  or  even  ground  for 
presumption,  that  either  Marvin  or  Millard^  the  owners  of 
the  mortgages,  knew  of  the  existence  of  the  judgment  when 
the  arrangement  was  made  and  carried  into  effect.  They 
were  not  bound  to  search  for  the  judgment,  and  the  record  was 
no  constructive  notice  to  them  ;  and  as  this  rule  of  sotasti- 
tution  rests  on  the  basis  of  mere  equity  and  benevolence, 
the  creditor  who  has  thus  disabled  himself  from  making  it, 
is  not  to  be  injured  thereby,  provided  he  acted  without 
knowledge  of  the  otber^s  rights,  and  with  good  faith  and  jurt 
intention,  which  is  all  that  equity  in  such  case  requires. 
{PiHhierU  Traitt  its  Oblig.  No.  520.)  "The  other 
debtors  and  sureties,''  to  adopt  the  observations  of  Poi/Uefy 
<*  might,  as  well  as  the  creditor,  have  taken  care  of  the  right 
of  hypothecation  which  he  has  lost ;  they  mght  summon 
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biiii  to  interriipt,  at  (heir  risk,  the  third  purchasen,  or  to     1815. 
oppose  the  decrees.     It  is  gqIj  in  the  case  in  which  ttiej  ^"^^^f 
uuiy  hare  put  the  creditor  «n  default,  that  thej  maj  com-    Biu>y«s 
plain  that  he  has  lost  his  hypothecation.^' 

Nor  have  Cheesebraugh  and  others  any  peculiar  equity  ~ 
on  their  part,  to  entitle  them  to  set  up  the  dischatge  of  the 
first  mortgage  as  an  equitable  bar  to  contribotioD.  They 
came  in  as  purchasers  at  the  sheriff's  sale  long  after  the 
discharge  had  taken  place,  and  with  notice  of  that  &ct,  and 
of  the  existence  of  the  second  mortgage*  They  were,  ac- 
cordingly, duly  apprized  of  the  condition  of  ttie  subject 
which  they  purchased,  and  they  had  even  taken  the  advice 
of  council,  whether  the  second  mor^ge  was  a  yalid  and 
subsisting  encumbrance.  And,  before  the  commencement 
of  their  suit,  they  had  admitted  its  validity  by  offering  to 
contribute  to  its  discharge,  and  actually  tendering  in  money 
what  they  deemed  their  just  proportion.  Under  all  these 
circumstances,  they  have  no  equity  as  against  the  second 
mortgage ;  and  I  am  of  opinion,  .on  every  view  of  the  point, 
that  the  mortssage  is  not  dischaiged,  and  that  the  owner  of 
it  is  entitled  to  have  it  satisfied  out  of  the  lots  which  it  ori- 
ginally covered, 

2.  The  rule  of  contribution  between  the  parties,  as  owners 
of  the  different  lots,  must  be  the  actual  relative  vahie  of  the 
lots,  and,  this  value  is  to  be  ascertained  by  the  testimony  of 
witnesses,  in  preference  to  estimating  it  by  the  price  at  which 
they  were  respectively  purchased  at  the  sherifi's  sale*  Such 
sales  are  by  no  means  a  sure  and  certain  test  of  value ;  and  I 
see  no  good  reason  why  we  should  depart  from  the  better 
standard,  and  adopt  this  precarious  one,  which  is  liable  to 
constant  variation,  and  must  depend,  in  a  great  measure, 
upon  contingencies*  The  object  of  the  principle  of  contri- 
bution is  equality  in  the  support  of  a  commo(^  burden,  and 
the  law  upon  this  point,  as  Lord  Coke  observed  in  Sir  Win, 
Harberfis  case,  is  "  grounded  upon  great  equity ;"  and  equity 
has  a  regard  to  the  true  value,  and  not  one  depending  upon 


▼. 
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1815.  contingency  and  speculation.  The  rumoor  prerailing  at  the 
sale,  that  the  lots  might  be  affected  bj  some  vohmtaij 
»vaH  conveyances  of  the  original  mortgagor,  has  been  urged 
as  a  reason  for  taking,  in  this  instance,  the  auction  price ; 
'  but  I  do  not  perceive  the  force  of  the  argument  The 
rumour,  it  is  to  be  presumed,  affected,  in  equal  proportion, 
the  price  of  all  the  lots,  and  leaves  the  general  rule  just  as 
applicable  as  before.  I  shall,  accordingly,  as  the  best  evi- 
dence of  value,  adopt  the  relative  valuations  made  by  the 
witnesses,  J.  Van  Schoonhaven  and  MandevilU,  and  which 
is  as  follows,  viz: 

Lot  No.  133        {700 

134  3,500 

135  300 

138  550 

139  400 

140  300 

A  reference  must,  therefore,  be  made  to  a  master,  to  com- 
pute the  sam  due  from  the  plaintiffs,  Chustbrough  and 
others^  as  purchasers  of  lots  No.  134.  and  139.,  on  this  ratio 
of  contribution  towards  satisfaction  of  the  principal  and  inte« 
rest  due  on  the  first  instalment  of  the  bond,  and  also  the 
costs  of  advertising  under  the  power  contained  in  the  said 
mortage.  The  question  of  costs,  in  these  suits,  is  reserved 
until  the  coming  in  of  that  report. 

Decree  accordii^Iy. 
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1915. 

NlCHOUOM 
V. 

Nicholson  against  Halsey  anii  others.  Halsx^. 


Where  the  legal  and  equitable  estates  in  land,  being  co-extensive,  unite  in  the 
same  person,  the  equUable  is  merged  In  the  legal  estate,  which  descends 
according  to  the  rules  of  lavr, 

Tb«8,  if  the  legal  eetttte  io  fee  deecend,  ear  joarle  maiemttj  andtbe  eptUahk 
estate  in  fee,  ex parie  p€Uema,  the  equitable  estate  is  merged  in  the  legal, 
and  both  go  in  the  line  of  descent  of  the  legal  estate. 

As  where  A.  having  paid  money  for  the  purchase  of  land,  died  before  any  con- 
veyance was  made,  and  B.,  afterwards,  took  a  conveyance  of  the  land,  in 
irusi^  tbf  the  jtafant  daughter  of  A.,  to  whom  be»  afteiwards,  executed  a 
deed  in  fee,  she  was  held  to  have  acquired  the  Ugal  estate  by  jntrchatt  f 
and  on  her  death,  without  issue,  the  estate  descended  to  her  brothers  and 
sisters  of  the  half-bloody  to  the  exclusion  of  her  pa/emo/unc/e. 

Where  a  deed  bee  been  duly  executed  and  delivered,  a  subeequent  surrender ' 
or  destruction  of  it,  wU)  not  dovest  the  estate  coaveyeti  by  it. 

THOMOS  NICHOLSOK  (the  brother  of  the  plaintiff, 
Johnj)  aad  John  Cantitu^  now  deceased,  made  a  joint  loca- 
tion on  4, 1 33  acres  of  land  in  the  township  of  Chemung  ;  and 
before  tbejr  obtained  the  patent,  Mc/u)lson  died,  the  4th  of 
January ^  1793.  A  patent  was,  afterwards,  issued  to  Can^ 
tine  for  the  lot  No.  133*,  containing  4,000  acres,  one  moietjr 
of  which  he  held  as  trustee  for  the  heirs  of  Thomas  Mchol* 
soHj  deceased,  who  died  intestate,  without  issue,  leaving  his 
wife  Rebecca^  enseint  of  a  female  child,  born  in  May,  1792, 
and  named  Eliza  Bradner.  Before  the  19th  of  J>fovemberj 
1792,  Cantine^  by  an  agreement  with  the  widow,  conveyed 
to  her  infant  dau^ter,  Eliza  Bradntr^  in  fee,  two  parcels  of 
1,640  acres,  a^  410  acres,  making  together  about  one  half 
of  the  lot  so  held  in  trust  by  him.  By  the  advice  of 
John  JNicholson^  father  of  Thomas  Kicholson,  deceased, 
and  of  Benoni  Bradner^  father  of  his  wife,  and  with  her  con- 
sent, the  deed  was  given  up  to  Cantiney  and  is  lost  or  de- 
stroyed ;  and,  instead  thereof,  Cantiney  on  the  19tb  of  J^o- 
vembeTy  1792,  conveyed  to  the  infant  daughter,  in  foe,  for 

Vol.  I.  3  G 


^pril  15th. 


4U  CAS£S  IN  CHANCERY. 

1 81 5.  the  consideratioD  of  750  dollars,  1 ,640  acres,  part  of  lot  No. 
122,  in  CAemung;  and  on  the  same  day  conveyed  to  the 
widow  410  acres,  parcel  of  the  same  lot,  in  fee,  for  the  con- 
sideration of  250  dollars.  The  widow  of  T.  .Y.,  deceased, 
intermarried  with  Z.  Halsey^  by  whom  she  has  had  five  chil- 
dren, all  infants,  and  who  are  made  defendants  by  their  guar- 
dian. The  infant  daughter  of  T.  JV.  died  the  29th  oiJaiwary^ 
1811,  intestate,  and  without  issue,  leaving  the  plaintiff,  her 
eldest  uncle,  in  the  paternal  line,  and  as  he  alleged  in  his 
bill,  entitled  by  right  to  the  inheritance  of  the  said  Eliza  £., 
deceased.  The  plaintiff  stated,  that  he  apprehended  that, 
in  consequence  of  the  irregular  proceeding  of  Ckiniine^  the 
plaintiff's  succession  to  the  estate  was  impeded,  and  that  the 
same  may  have  descended  at  law  to  the  children  of  Rtbtccaj 
by  her  second  husband,  being  the  brothers  and  sisters  of  the 
infant  Eliza^  deceased,  of  the  half-blood.  That  Thomas 
Mcholsouy  in  his  lifetime,  purchased  of  one  Belly  lot  No.  26., 
in  Romulusy  containing  600  acres,  for  which  he  paid  150 
dollars,  and  took  a  conveyance  in  fee ;  that  Bell  having,  af- 
terwards sold  the  lot  to  Win*  Thompson^  and  a  dispute  ari- 
sing between  the  infant  Eliza  and  Thompson,  as  to  the  land, 
Thompson^  for  the  consideration  of  1 00  dollars,  executed  a 
release  to  her  of  all  his  claim  to  the  lot.  The  plaintiff  charged 
that  the  wife  of  T  X.  received  of  the  personal  estate  of  her 
husband  1,500  dollars,  a  sum  beyond  all  the  property  she 
brought  on  her  marriage. 

The  defendants,  in  their  answers,  alleged,  that  the  lands  in 
Chemungy  and  the  lot  in  Romulus,  were  purchased  with  the 
proper  money  of  Rebecca,  the  wife  of  T.  Nicholson,  ad- 
vanced to  her  by  her  father,  before  her  marriage,  and  not  with 
the  property  of  her  husband,  who  left  no  estate,  except  a  bond 
of  400  dollars ;  that  the  substituted  deeds  were  given  in  order 
that  she  might  have  a  part,  and  under  a  verbal  promise  of 
indemnity  to  Cantine  ;  and  they  insisted,  that,  notwithstanding 
those  deeds,  the  infant  daughter  of  T.  N.  continued  seised 
in  fee.of  the  whole  2,050  acres,  and  that  the  inheritance  de- 
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scended  wholly  to  her  brothers  and  sisters  of  the  half-blood.      1S15. 
That  two  of  the  Onondaga  commissioners,  on  the  10th  of 
September^  1 800,  adjudged  that  the  title  in  lot  No.  34.,  in 
Ramidusj  was  in  the  infant  Eliza  B.  Nicholson.     That  the . 
lot  was  granted  to  one  Sampson,  a  soldier,  the  9th  of  Jti/y, 

1790,  who  sold  the  lot  to  Thompson,  the  14th  of  December^ 

1791,  who  released  on  the  2d  of  .Vprt/,  1799,  to  the  infant. 
That  her  father  purchased  the  lot  of  one  Bell,  who  obtained 
a  conveyance  from  Sampson,  dated  the  26th  of  Marck^ 
1784,  when  Sampson  was  an  infant,  and  under  age ;  so  that 
the  title  of  Xicholson  was  not  valid  in  law ;  and  that  B. 
Bradner  purchased  the  title  of  Thompson,  for  the  use  of  the 
infant,  and  obtained  the  award  of  the  commissioners  in  her 
favour.  That  the  debts  of  T.  Nicholson,  at  his  decease, 
greatly  exceeded  his  estate,  and  that  the  widow  had  never 
received  any  thing  for  what  she  brought  him  on  her  mar- 
riage. 

6o/c2,  forthe  plaintiff,  contended,  1.  That  Thomas  At- 
cholson,  having  paid  for  a  moiety  of  the  lot  in  Chemung,  was 
entitled  to  a  conveyance  ;  and,  on  the  day  of  his  death,  was 
vested  with  an  equitable  estate  in  such  moiety,  subject  to 
the  same  law  of  descents  as  a  legal  estate.  (2  Powell  on 
Coni.  56.  3  P.  Wms.  211.  I  Eq.  Cas.  Mr,  175.  pi.  5. 
lOJIfod.  515.  2  Vem,  679.  2  P.  fTm*.  629.  1  Vem. 
298.  471.) 

2.  That  if  moneys,  as  alleged,  had  been  advanced  to  the 
wife  of  T.  N  by  her  father,  as  her  marriage  portion,  they 
were  received  by  him,  in  virtue  of  his  marital  rights  ;  and, 
if  vested  in  the  lands  in  question,  created  no  lien  in  favour  of 
the  widow,  but  the  land  descended  to  the  heirs  of  the  hus- 
band, as  though  the  legal  title  had  been  vested  in  him  at  the 
time  of  purchase.  (2  Powell  on  Cont.  93,  94.  2  Vem,  20. 
322.  Sugden's  Law  of  Fend.  427.  2  Eq,  Cas.  Ah.  138. 
pi.  5.) 

3.  That  the  destruction  of  the  deed,  to  the  infant,  and  the 
subsequent  deeds,  were  unauthorized,  and  could  not  alter  or 


430  CASES  IN  CHANCERY. 

1815.      chttfige  the  nature  of  the  intettate^«  equitable  estale,  or  pre- 
y^f^'^^^^  jodiee  the  righteof  the  plaintiff  as  hia  heir. 

▼.  4.  That  the  tOO  ooNare  paid  to  ThampBOHj  for  his  claim, 

^'****    to  quiet  the  title,  was  not  the  consideration  of  an  original  pur* 


chase,  and  cannot  affect  the  title  of  T.  Nkholton^  which,  ac- 
cording to  the  evidence,  was  a  valid  legal  title ;  or  if  it  were 
questioned,  an  issue  should  be  directed  to  ascertson  its  vali- 
dity at  law. 

~    Henn/j  contra,  contended,  1  •  That  bj  the  execution  of  the 

trust,  the  legal  and  equitable  titles  were  united,  and  ttie  tratit 

merged  in  the  legal  estate :  and,  S.  That  the  court  will  not 

open  the  descent,  so  as  to  separate  the  legal  and  equitable 

estate,  and  alter  the  course  of  descent*     This  is  an  attempt, 

bj  a  collateral  relation,  to  deprive  the  half-blood  of  their 

right     The  father  did  not  die  seised,  for  no  legal  estate  had 

passed.  The  state  could  not  be  a  trustee  by  implication.  No 

person  stood  seised  in  trust  for  him.    After  -bis  death  the 

patent  for  the  lot  issued,  and  then  Cantine  became  seised  of 

the  moiety  in  trtisi  for  (he  daughter,  en  venire  sa  mere.  The 

trustee  conveyed  this  moiety,  infte^  to  the  infant,  the  cesivy 

gue  trtist.    She  was,  then,  seised  in  fee,  and  the  fee  could 

not  be  devested  by  the  destruction  of  the  deed,  without  her 

assent.     The  subsequent  deeds  were  mere  nullities.     The 

trust  was  executed  by  the  first  conveyance,  and  the  rights  of 

the  daughter  were  vested  and  fixed  in  her  as  sl  purchaser  ; 

and  having  the  estate  as  a  purchaser,  and  not  by  descent  or 

gift  from  her  father,  there  could  be  no  doubt  on  the  case. 

{CruiseU  Dig.  tit.  Descent,  ch.  3.  s.  49,  50.     Goodright  v. 

•  S.C.SFe*.  Welh,Doug.77l*) 
juQ.  339* 

Admitting  that  the  purchase  money  came  from  the  mater- 
nal grandfather,  yet  the  defendants  would  have  the  superior 
equity.  If  not,  yet,  as  heirs,  their  equity  wm  equal;  and 
having  the  legal  estate,  this  court  will  not  disturb  them. 
(2  Vernon,  578.) 
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Ai  totbe  lotin  Ronwim^  the  deed  firami  Thmnpsm  «m      1B19. 
direct  to  Eliza  B.  Nicholson^  who  thereby  became  a  jmpt- 
chmtr.    But  if  TkomjMon  had  no  tille  irtiich  !he  oeuld  •con- 
▼ejf  then  she  took  bj  descent ;  and  the  piaintii',  having  a  . 
complete  remedj  at  law,  cannot  come  to  this  coartiM'  relieC 

Qold^  in  rep]]r,  insisted,  tiiat  Canimt^  faaring  receired  the 
monej,  was  a  trastee  in  the  lifetime  of  T.  MchoUon,  and 
tibat  equities  decend  as  real  estates ;  that  the  state  could  be  a 
trastee,  as  where  a  contract  was  made  with  the  land-«ffice,  and 
part  of  the  purchase  money  paid  before  iht  patent  issued ; 
and  a  numdarmu  would  Ke  to  compel  a  conveyance  on  com- 
pleting the  payment  The  equitable  estate  descended  to 
the  infant  daughter  of  T.  Mcholsotij  who  was  entitled  to 
the  deed  from  Canime  on  no  other  ground  than  as  the  &etr 
of  ^er  father.  The  case  of  Goodright  t«  Wells  was  dis« 
tiogaishable  from  the  present.  It  is  impossible  to  say  that 
the  estate  is  not  derived  from  T.  J^holB(m.  The  case  is, 
then,  within  the  spirit  and  meaning  of  the  fourth  canon,  in 
the  statute  of  descents.  (3  Crmge^s  Dig.  401.  tit.  39«  c.  3. 
s.  54.  56,  57.)  An  equitable  estate  will  be  supported  at 
law.     (3  Johns.  Rep.  216.  Foote  y.  Colvin.) 

This  court  has  jurisdiction  in  cases  of  lost  or  suppressed 
deeds  ;  and  where  the  court  has  acquired  jurisdiction  for  the 
purpose  of  discovery,  or  otherwise,  it  will  retain  the  suit, 
in  order  to  do  complete  justice  between  the  parties,  and  to 
prevent  useless  litigation.  {Coop.  Eq.  PL  28.  9  Johns. 
Cos.  424.) 

The  CHANCTLLoa.  This  is'a  claim  to  the  inheritance 
made  by  the  paternal  uncle  of  Eliza  B.  Nicholson^  against 
her  brothers  and  sisters  of  the  half-blood. 

The  statute  of  descents  says,  that  brothers  and  sisters  of 
the  half  blood  shall  inherit  equally  with  those  of  the  whole 
blood,  unless  the  inheritance  come  by  descent,  devise,  or 
gift,  of  some  ancestor  of  the  person  dying  seised,  in  which 
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1815.  case  all  who  are  not  of  the  blood  of  such  ancestor  are  ex- 
cluded. 

Eliza  fi.  K%cholson  died  in  infancy,  seised  in  fee  of  a 
^  moietj  of  4,000  acres  of  land  in  Chemtmg^  and  of  the  whole 
of  lot  No.  24.,  in  Romulus, 

The  testimony  is  conclusive,  that  John  Cantint^  in  his 
lifetime,  conveyed  to  her  the  moiety  of  the  Chemung  lands. 
This  conveyance  was  afterwards  delivered  back  to  Cantine 
by  her  mother,  and  new  deeds  taken  to  the  infant  and  her 
mother,  of  the  same  lands,  in  separate  and  unequal  portions. 
The  first  deed  is  supposed  to  have  been  destroyed  after  it 
was  delivered  up,  and  it  cannot  now  be  found.  This  subse- 
quent surrender  and  destruction  of  that  deed  could  not  de- 
vest the  infant  of  the  estate  of  which  she  was  seised  under 
that  deed,  and  she  must  have  transmitted,  by  descent,  her 
interest  in  the  same,  unimpaired,  to  her  heirs  at  law.  This 
is  a  clear  and  undeniable  proposition ;  and  as  she  is  to  be 
considered  as  having  acquired  the  legal  estate  by  purchase^ 
the  question  is,  whether  this  court  can  now,  in  aid  of  the 
heir,  ex  parte  patema,  take  notice  of  the  equitable  title  to 
those  lands  which  she  inherited  from  her  father,  and  which 
was  afterwards  united  with  the  legal  estate  by  means  of  the 
conveyance  from  Cantine?  It  may  be  laid  down  as  a 
settled  principle,  that  when  the  legal  and  equitable  estates 
(being  co-extensive)  unite  in  the  same  person,  the  equi- 
table estate  is  merged  in  the  legal,  and  may  be  said  no 
longer  to  exist  for  the  purpose  of  being  recognised  and  acted 
upon  by  this  court.  The  legal  estate  is  left  to  prevail  ac- 
cording to  the  rules  of  law.  The  existence  and  truth  of 
this  principle  has  been  frequently  declared  both  in  courts  of 
law  and  equity.  Thus,  in  Goodright  v.  Welhj  {Doug.  77 1 .,) 
it  was  acknowledged,  that  if  the  legal  interest  decend 
in  fee,  ex  parte  maternal  and  the  equitable  interest  in  fee, 
ex  parte  patema^  the  equitable  estate  merges  in  the  legal, 
and  both  follow  the  line  through  which  the  legal  estate  de« 
scends;  and  the  court  held,  that  after  such  union,  the  legal 
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and  equitable  estates  should  not  open  on  the  death  of  the  1815. 
person  so  seised,  and  be  severed  for  the  claim  of  different 
heirs.  The  judges  said,  there  was  no  such  case  in  law  or 
equity,  and  there  was  no  reason  for  it ;  for  the  moment  both 
estates  met  in  the  same  person,  there  was  an  end  of  the  trust, 
as  a  man  could  not  be  a  trustee  for  himself.  And,  to  use  the 
language  of  Lord  Mansfield^  '^  why  should  the  estates  open 
at  his  death  ?  What  equity  has  one  set  of  heirs  more.than 
the  other  ?  The  legal  estate  draws  the  trust  after  it,  and  the 
latter  is  not  to  be  revived  so  as  to  make  the  heir  at  law  of 
one  denomination  a  trustee  for  the  heir  at  law  of  another  de- 
nomination, who  would  have  taken  the  equitable  estate,  if 
that  and  the  1^1  estate  had  not  united.  There  is  no  room 
for  cluincery  to  interpose,  and  the  rule  of  law  must  prevail." 

The  case  of  Doe  v.  PtUt^  cited  from  the  C.  B.,  was  consi* 
dered,  by  the  K.  B.,  as  having  established  the  same  doc- 
trine, and  to  have  ruled  that  the  cestuy  qtu  trusty  taking  the 
legal  estate  from  the  trustee,  as  a  purchaser,  thereby  altered 
the  course  of  descent. 

llie  principle  advanced  in  the  case  from  Douglas^  Rep.  was 
afterwards  sanctioned  by  Lord  Thurlow,  in  Wctde  v.  Paget, 
(1  Bro.  364.,)  and  by  the  Master  of  the  Rolls,  in  Philips  v. 
Brydges,  (3  Vts.  136,  127.,)  and  again,  in  Selhy  v.  Alston^ 
(3  Ves.  339. ;)  this  last  case  arose  on  a  bill  by  the  pa- 
ternal heir,  claiming  the  estate  as  heir  of  the  equitable  title, 
against  the  heir  on  the  maternal  side,  who  was  in  possession, 
and  claimed  as  the  heir  to  the  legal  estate.  The  case  is  much 
in  point,  and  presses  strongly  on  the  one  before  us.  The 
court  there  held,  that  after  the  union  of  the  equitable  and 
legal  estates  in  the  same  ancestor,  the  former  was  absorbed 
and  gone ;  and  the  bill  was  dismissed  because  the  paternal 
heir  had  no  equity. 

The  plaintiff,  then,  under  the  authority  of  these  cases,  and 
the  principle  which  they  so  clearly  and  so  rationally  estab- 
lish, was  no  claim  to  the  assistance  of  the  court  in  respect 
to  the  Chemung  lands.     There  can  be  no  doubt  that  the 


424  CASES  IN  CHANCERY. 

1815.       iaAint  ettiny  que  trusi,  hj  meaoB  of  the  conveyance  from 

^j^^*^^  CofilM,  fbe  trustee,  took  the  legal  estate  as  purebaser  y  aod^ 

T.         conaequentfy,  if  the  legal  aod  eqvilable  estate,  so  united  bj 

^***  '    diat  puichMe,  irere  not,  afterwards^  sei^efed  and  revived  by 

her  own  act,  and  cannot  be  considered  as  opening  at  her 

death,  abe  must  have  transmitted  the  entire  inheritance  by 

descent  to  her  brothers  and  sisters  of  the  half-blood. 

WAk  respect  t»  the  military  lot,  a  single  observation  ap- 
pears to  me  to  be  sufficient. 

U  the  tHle  to  the  lot  was  in  Th&ny^eon  when  he  conveyed 
to  the  infant,  she;,tod£  as  a  purchaser,  and  the  tttte  descended 
to  the  defendanis,  as  her  heirs  at  law.  But  if  the  title  was 
not  in  hina,  and  had  been  previously  acquired  by  her  fiither, 
then  she  took  by  dlescent,  and  the  pktnttfT  haa  a  clear  title  at 
law,  aa  her  heir,  to  the  exchision  of  the  hal£>blood,  and  there 
is  no  cause  shown  for  cafiingin  tiie  extraor&ary  aid  of  ttrib 
eonrt*  There  iano  allegalaon  in  the  bill  of  any  special 
ground  fmr  coming  here  to  assert  a  dry  1^1  tslle. 

In  every  view  which  I  have  been  able  to  take  of  thiaease, 
I  tbiidc  the  fdaitttiff  fails ;  and  his  bitt  must  be  dismissed^ with 
costs. 

Bill  dismissed. 
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StBVBNS  and  others  a jpajrul  COOPBR  AND  OTBBRS. 

CooPBR  AND  OTBBRS  agaimt  Stevens  and  others. 

Where  aeTerel  loci  of  laod  are  mortgesed,  tlM  mortgagor,  or  purcbaear 
under  himi  caonot  Mt  up  a  par^  agrtement,  made  at  the  time  of  tbe  mort- 
gage, that  in  caie  the  mortgagor  sold  either  of  the  lots,  the  mortgagee 
would  releate  the  lot  so  purchased  from  the  mortgage,  oo  being  paid  a 
ceitaia  ram,  per  acre,  by  the  purchaser. 

Where  lis  separate  lota,  or  pareels,  of  land  were  mortgaged,  aad  the  mort- 
gagee, afterwards,  released  four  of  the  lots  from  the  mortgage,  leaving  the 
original  debt  to  stand  charged  on  the  remaining  two,  it  was  held,  that  the 
two  lots  were  chargeable  with  their  ratable  proportion  onlj  of  the  original 
debt  and  interest,  aecording  to  the  relative  value  of  the  sis  lots  at  the  date 
ol  the  mortgage. 

Where  land  n  charged  with  a  burden,  each  part  ought  to  bear  no  more  than 
its  due  proportion  of  the  charge ;  and  equity  will  compel  each  part  to  a  just 
contribution.  And  a  creditor  cannot,  by  any  assignment  or  actof  his,  de- 
prive the  eo-dehton,  or  owners  of  the  land,  of  their  right  of  oootrlbut&oo 
tfaiAit  each  other. 

THE  original  biD,  which  was  filed  Jlpril  7tb,  1807, 
•toted,  diat  on  the  16tb  of  ^rcA,  1795,  William  Conper 
conveyed  to  John  Bichardson^  lot  No.  9S«,  in  TuUy^  lot 
No.  88.,  m  BnUuM  ;  tot  No.  83.,  in  Camilltis  ;  tot  No.  ^9«,  in 
Vljfiies  ;  lot  No.  72»,  in  Sempnmiui  ;  and  lot  No.  46.^  in  Dry- 
dm  ;  being  2,900  acres  of  land,  for  the  consideration  of  S,300 
pounds,  for  which  a  bond  and  mortgage  were  given*  That, 
at  the  time  of  purchase,  it  was  agreed  by  Cooper^  that  on  a 
sale  of  any  of  the  tots,  by  Richardsim^  and  the  purchaser 
paying  to  Co$per^  at  the  mte  of  two  dollars  per  acre,  with 
in(}erest,  be  would  release  such  tot  from  the  mortgage;  that 
BkhardsM  sold  tot  No.  82.,  in  CamUtus,  to  William  Stt" 
vm$^  who  paid  to  him  a  sum  of  money  above  the  two  dollais 
per  acn^  whidihe  was  to  pay  to  Cooper^  to  whom  he  nwde 
known  tbe'purcbase  and  terms  of  aato,  and  wfco  itecneaiaed 
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the  agreement  with  Richardson^  and  promised  to  release  the 
lot  on  receiving  payment  of  the  two  dollars  per  acre ;  that 
SUvens,  and  others  under  him,  made  valuable  improvements 
on  the  lot,  and  died  March  Ist,  1801,  leavii^  the  plaiatifb, 
his  widow  and  children,  and  heirs  at  law.  On  the  20th  of 
My  J  1801,  the  plaintiffs  paid  to  Cooper  600  dollars,  who 
promised  to  apply  it,  exclusively,  to  lot  82,  in  CamilluSj  and 
gave  a  receipt  accordingly.  That  the  mortgage  was  trans- 
ferred to  Abijah  Hammond;  that  Richardson^  after  he  sold 
the  lot  to  Stevens^  sold  lots  98.,  88.,  29.,  and  46.,  above  men- 
tioned ;  and,  in  pursuance  of  the  original  agreement,  obtain- 
ed from  Cooper  a  release  of  these  lots  from  the  mortgage, 
on  giving  him  a  bond  and  warrant  of  attorney  to  confess 
judgment  thereon,  for  the  amount  due,  at  two  dollars  per 
acre,  and  which  bond  and  warrant  were  received  in  dis- 
charge of  so  much  of  the  mortgage.  This  release^  which 
was  executed  the  24th  of  October ^  1 797,  stated  the  mort- 
gage, and  that  Richardson,  being  desirous  to<  have  part  of 
the  lots  released  from  the  mortgage,  had  offered  ample  secu- 
rity ;  and  as  it  was  reasonable,  he,  Cooper,  in  consideration 
of  the  security,  did  release,  &c.  reserving  the  mortgage  in 
full  force  against  the  other  two  lots,  72.  and  82. ;  that,  at 
the  time  judgment  was  entered  upon  the  bond,  Richardson 
was  possessed  of  sufficient  property  to  satisfy  it ;  and  a  fail- 
ure to  collect  the  amount  was  owing  to  the  indulgence  of 
Cooper  ;  that  the  plaintifis  have  since  tendered  to  Cooper, 
and  to  Hammond,  the  residue  of  the  money  due  on  lot  82., 
at  two  dollars  per  acre,  if  they  would  discharge  the  mort- 
gage, which  they  refused  to  do,  and  have  since  proceeded  to 
advertise  the  lot  for  sale,  under  the  mortgage,  &c. 

Cooper,  in  his  answer,  dated  the  21st  of  April,  1808, 
denied  the  parol  agreement,  stated  in  the  bill,  between  him 
and  Richardson.  He  alleged,  that  lot  82.  was  fiir^  more 
valuable  than  the  other  lots  -,  that,  before  he  made  the  assign- 
ment to  Hammond,  he  would  have  been  willing  to  have  re- 
ceived from  Stevens  such  part  of  the  bond  and  mortgage  as 
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would  have  been  proportiooate  to  the  value  of  lot  83.,  and  1815. 
to  have  released  the  mortgage  thereon,  and  may  have  so  far 
promised :  be  admitted  the  release  of  the  four  lots,  but  de- 
nied that  it  was  given  under  the  pretended  parol  agreement; . 
that,  on  the  21st  of  Ju/y,  1801,  after  the  assignment  to 
Hammond^  which  was  for  7,500  dollars,  the  plaintiffs  paid 
him  600  dollars,  and  he  gave  a  receipt,  stating  tliat  it  was 
'^for  interest  due  on  lot  82.,  in  Camillus^  mortgaged  by 
him  to  Richardson^  and  since  assigned,  in  part,  to  A.  Ham^ 
mond;  of  which  sum,  he  paid  over  to  A.  Hammand^'*^  550 
dollars. 

Hammondj  in  his  answer,  denied  any  knowledge  of  the 
agreement,  but  admitted  that,  at  the  time  of  the  assignment  to 
him,  he  understood  that  Richardson  had  sold  the  four  lots» 
and  that  Cooper  had  released  them  from  the  mortgage* 

The  cross  bUl,  filed  the  19th  of  May,  1809,  prayed,  that 
the  heirs,  &c.  o(  Stevens  might  be  decreed  to  pay  the  2,330 
pounds,  and  interest,  due  on  the  mortgage,  or  that  the  lots 
82.  and  72.  might  be  decreed  to  be  sold,  &c.  Richardson, 
in  his  answer,  set  up  the  parol  agreement,  and  stated  that 
Cooper  released  the  four  lots,  on  Richardson^s  paying  at  the 
rate  of  two  dollars  per  acre,  pursuant  to  the  agreement. 

The  other  defendants  also  set  up  the  same  parol  agreement 
as  stated  in  the  original  bill. 

The  parol  agreement  stated  to  have  been  made  at  the 
time  of  giving  the  mortgage,  was  proved  by  several  witnesses 
on  the  part  of  the  plaintiffs. 

Van  Vechien,  for  the  plaintiffs,  contended,  that  the  parol 
agreement  was  valid,  as  against  Cooper  and  Hammond,  It 
did  not  contradict  the  mortgage,  which,  moreoA  er,  was  an 
interest  of  a  personal  nature,  being  a  mere  incident  of  the 
debt  {Jiewland  on  Cont,  197.  Rob.  on  Frauds,  274. 
S  Johns.  Cds.  392.) 

Hammond  took  the  mortgage  subject  to  all  equity  exist- 
ing between  the  original  parties;  ($ugden*s  Law  of  Vend^ 


.^ 
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GooniA. 


Visty^  964. ;)  Cpo/»er  was  bis  aj^enl,  ud  he  moit  be  t6gud« 
▼.         ed  ai  a  putchaser  with  noiict.    (9  FmAl  158.  i.  4.) 

AgaiD^  Coopw  knew  of  the  gale  of  the  lot  to  St€t€n»^  and 
bed  no  right  to  diicharge  the  mortgage  from  the  fonr  lottf 
end  leeve  the  whole  debt  charged  on  the  other  two  \  tfie  lot 
•oM  to  &iv^n9i  at  most,  would  be  liable  onlj  to  contribnta 
iti  proportion  of  the  original  debt.  (  5  Fin.  Akr.  661.  (A.) 
pi.  4.  6.  13.  18,  19.  93,  94,  95.  97.  3  Co.  19.  Ru.  3. 
9  PolWer,  18.  3  P.  Wnu.  98.  1  Ch.  Cas.  971.  9  Firm.  ^ 
117.)  At  any  rate,  the  plaintifii  ought  to  be  exonerated 
from  the  mortgage,  on  pa  jing  two  dollan  per  acre,  with  in- 
terest 

JEfeniy,  contra,  contended,  that  evidence  of  the  parol 
agreement  was  inadmissible,  for  it  was  contradictory  to  the 
deed  of  mortgage.  Bj  that  deed,  each  lot  was  bound  for 
the  whole  debt.  The  agreement  makes  each  lot  answerable 
only  pro  mto,  and  thereby  substentially  varies  the  written 
deed* 

He,  then,  entered  into  a  minute  examination  of  the  parol 
proof,  and  contended,  that  it  was  contradictory  and  uncer^ 
toin,  and  showed  how  tmportent  it  was  to  adhere  to  the  es- 
tablished rule  of  evidence,  which  precluded  the  admbsion 
of  parol  evidence  to  vary  a  written  instrument. 

The  Chancellor.  1.  The  plaintifis  in  the  original 
suit  seek  to  avail  themselves  of  a  parol  agreement,  aliped 
to  have  been  made  between  the  parties  to  the  mortgage  at 
the  time  it  was  executed,  by  which  each  lot  was  to  be  bound 
only  for  a  rateble  proportion  of  the  mortgage  debt.  The 
mortgage  in  this,  as  in  ordinary  cases,  bound  every  part  and 
parcel  of  the  mortgaged  premises  for  the  entire  debt,  and  if 
such  a  parol  agreement,  as  is  charged,  can  be  proved  and  set 
up,  it  goes  to  vary,  essentially,  the  operation  of  the  mortgage 
deed. 
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This  agreement  is  proved  bj  Richardsonj  the  mortgagor,  1 81 5. 
as  being  concurrent  witii  tiie  execution  of  the  mortage,  and 
part  of  tfie  original  agreement.  It  is  as  explicitly  denied  by 
the  mortgagee  in  his  answer.  Two  witnesses,  howeter,  ^ 
prove  subsequent  conversations  with  the  mortgagee,  in  which 
the  agreement  was  admitted,  but  the  release  executed  by 
Cooper  to  Richardson^  in  October ,  1 797,  and  accepted  by 
him,  is  pretty  strong  evidence  that  no  £uch  agreement  was 
then  understood  to  exist. 

It  is,  however,  unnecessary  to  enter  into  an  examination 
of  the  weight  due  to  the  parol  proof,  for  I  am  satisfied  that 
the  objection,  upon  the  aigument,  to  its  admissibility,  was  well 
taken.    There  is  no  rule  of  evidence  better  settled,  than  that 
which  declares  that  parol  evidence  is  inadmissible  to  con- 
tradict, or  substantially  vary,  the  legal  import  of  a  written 
agreement.     Such  testimony  is  not  only  contrary  to  the  sta* 
tute  of  frauds,  but  to  the  maxims  of  the  common  law  ;  and 
the  rules  of  evidence  on  this,  or  on  most  other  points,  arc 
the  same  in  courts  of  law  and  of  equity.     {Lake  v.  Philips, 
1   Ch,  Rep.   59.     Binstead  v.   Coleman^  Bunb»  65.     Par* 
Uriche  v.  Ponhty  2  Atk.  383.     Imham  v.  CAtVd,  1   Bro. 
92.     Portmore  v.    Morris,  2  JBro.    219.     Meres  v.  Ansell, 
3  Wils.  275.     Preston  v.   Merceau,  2  Black.  Rep.    1249.) 
The  general  rule  is  certainly  not  to  be  questioned  or  disturb- 
ed. It  ought  not  to  be  a  subject  of  discussion.     It  is  as  well 
grounded  in  reason  and  policy  as  it  is  in  authority.  Nor  does 
this  case  come  within  any  exception  admitted  here  to  the 
operation  of  the  rule  ;  for  there  is  no  allegation  of  fraud,  mis- 
take, or  surprise,  in  making  or  executing  the  mortgage ;  and 
those,  I  believe,  are  the  only  cases  in  which  parol  evidence 
IS  admissible  in  this  court  against  a  contract  in  writing. 
{Marquis  of   Townsend  v.  Stangroom^  6   Ves.  328.     Rich 
V.  Jackson,  ib.  n.) 

There  is  another  rule  which  has  some  connexion  with  this 
branch  of  the  law  of  evidence,  and  which  will,  in  certain 
cases,  and  on  certain  terms,  admit  an  agreement  in  writing, 
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1815.      coQcerning  lands  to  be  discharged  hj  parol*     Bat  the  evi- 

^^*v^^  dence  in  such  cases  is  good  only  as  a  defence  to  a  bill  for  a 

T.         specific  performance,  and  is  totally  inadmissible,  at  law  or 

' equity,  as  a  ground  to  compel  a  performance  in  specie. 


(Sugden^  109 — W  4.^  3d  London  edition,  where  the  cases 
are  collected.)  And  the  rule  has  no  sort  of  application  to 
this  case,  which  sets  up  a  parol  agreement  as  being  part  of 
the  original  agreement,  and  the  professed  object  of  which  is 
to  alter,  by  substantially  restricting,  the  l^al  effect  and  ope- 
ration of  the  mortgage. 

2.  The  next  and  only  remaining  point  in  this  case  is,  whe- 
ther the  release  by  the  mortgagee,  on  the  24th  of  October^ 
1797,  of  four  of  the  lots  included  in  the  mortgage,  does  not, 
in  equity,  ratably  reduce  the  power  of  the  mortgage  upon  the 
remaining  lots,  inasmuch  as  it  deprives  the  owners  of  those 
lots .  of  their  right  of  contribution  as  against  the  lots  so 
released. 

It  is  a  doctrine  well  established,  that  when  land  is  chai^ged 
with  a  burden,  the  charge  ought  to  be  equal,  and  one  part 
ought  not  to  bear  more  than  its  due  proportion  ;  and  equity 
will  preserve  this  equality  by  compelling  the  owner  of  each 
part  to  a  just  contribution.  {Sir  Wm.  HarberVs  Case,  3  Co, 
14.  Harris  y,  Ingleden,  3  P.  fVms.  98,  99.)  1  need  not 
go  at  lai^e  into  this  doctrine.  It  is  perfectly  well  understood ; 
and  I  had  occasion  recently  to  examine  it  in  the  case  of 
^^nie^p*4i09,Cheesebroughand  others  Y.  Van  Schaick  and  others,*  The 
court  will  likewise  compel  the  creditor  to  aid  this  right  of 
contribution,  by  assigning  his  bonds  and  securities  to  the 
debtor,  or  surety,  or  owner  of  the  land,  whom  he  charges 
with  his  whole  demand,  and  they  will  not  permit  him,  volun- 
tarily, to  defeat  this  right.  He  owes  a  duty  to  his  debtors, 
not  to  impair  their  rights  as  against  each  other.  But  here 
the  mortgagee  has  deprived  the  owners  of  lot  No.  72.  and 
82.  of  this  recourse,  by  previously  discharging  the  other 
lots ;  and  he  ought  not,  then,  in  equity,  to  charge  them  with  a 
greater  burden  than  they  would  have  been  subject  to  upon 
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the  principle  of  contributioD,  if  no  such  discharge  had  taken       1815. 
place.  This  is  a  clear  and  fundamei^tal  nile  of  justice,  which 
must  strike,  at  once,  every  discerning  mind,  and  which  Po* 
thier  has  illustrated  in  his  Treatise  on  Obligations^  a  work  . 
which  is  founded  in  sound  ethics  as  well  as  upon  the  basis  of ' 
the  civil  law.     {Traiti  des  Ohlig.  No.  275.  520.) 

I  shall,  therefore,  direct  a  reference  to  a  master  to  as- 
certain the  proportion  of  the  principal  sum  mentioned  in  the 
mortgage,  with  the  interest,  that  would,  as  between  the 
owners  of  the  several  lots,  be  ratably  chargeable  upon  each 
of  the  six  lots  contained  in  the  mortgage ;  and  that,  in  making 
such  apportionment,  due  regard  be  had  to  the  relative  value 
of  each  lot  at  the  date  of  the  mortgage  ;  and  that  he  take 
such  proof  on  this  point,  as  the  parties  may  furnish ;  and  that 
he  further  ascertain  and  report  the  proportion  of  the  debt  that 
lots  72.,  in  Sempronius,  and  82.,  in  Camillw^  would  be 
jointly  chargeable  with  upon  such  apportionment ;  and  this 
latter  sum,  with  interest,  together  with  the  costs  of  adver- 
tising under  the  mortgage,  and  after  crediting  what  has  been 
paid  by  the  plaintiffs,  is  what  they  ought  to  be  decreed  to 
pay,  or  that  the  mortgage  be  foreclosed. 

Decree  accordingly. 
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WOODWOATH 
▼. 

Vaw  Bvb* 

KBRK. 

JpriltBitu 


WooDwoRTH  against  Van  Bcskerk  and  Slocuji* 


This  court  will  not  grant  an  injunction  to  stay  an  action  at  law,  on  an  i 
on  the  grounrl  that  the  plaintiff  was  surpriseH  by  the  pilncipal  witness,  for 
the  defendants,  swearing  falsely  before  the  arbitrators,  and  that  he  could 
have  proved  the  falsehood  of  the  testimony,  if  the  arbitrators  would  have 
adjourned  the  hearing  for  that  purpose,  which  they  refused  to  do,  thou(|» 
requested  by  the  plaintiff,  who  offered  to  enlarge  the  time  of  roakiog  the 
award. 

The  rule  is  the  same  in  equity  as  at  law,  where  anew  trial  will  not  be  grantedy 
merely  to  give  a  party,  who  has  gone  voluntarily  to  trial,  an  opportunttj 
to  impeach  the  testimony  of  witnesses,  of  the  object  of  whose  evidence  be  was 
apprized  beforehand. 

THIS  was  a  bill  for  an  injunction.  It  set  forth  an  agree* 
ment  with  the  defendants,  relative  to  a  quantity  of  timber  to 
be  drawn  from  the  lands  of  the  defendants,  and  rafted  to  Jfew" 
York.  The  plaintiff  settled  with  the  defendants  for  666 
pieces  of  timber,  but  the  defendants,  alleging  that  the  raft 
contained  1,000  pieces,  brought  an  action  against  the  plain- 
tiff  in  the  supreme  court,  for  the  difference ;  and  ihe  parties 
submitted  the  matter  to  the  award  of  three  arbitrators.  At 
the  hearing  before  the  arbitrators,  W.  Overacker  was  the 
principal  witness  for  the  defendants ;  the  bill  alleged  that  the 
witness,  before  his  examination,  had  repeatedly  assured  the 
plaintiff  that  the  raft  contained  666  pieces  only ;  but  that  he 
falsely  deposed  before  the  arbitrators  that  it  contained  1,000 
pieces ;  and  the  plaintiff  being  surprised  by  his  evidence,  re- 
quested of  the  arbitrators  to  have  another  hearing,  at  a  fu- 
ture day,  whenhe  would  prove,  by  three  witnesses  who  went 
with  the  raft,  the  falsehood  of  Overacker^s  testimony,  and  of- 
fered to  enlarge  the  time  for  making  the  award ;  but  the  ar- 
bitrators refused  to  adjourn  for  a  further  hearing,  and  made 
an  award  in  favour  of  the  defendants,  on  the  evidence  of 
Overacker,  for  250  dollars,  on  which  a  suit  had  been  brought 
in  the  supreme  court,  against  the  plaintiff. 
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Van  Fechten,  for  the  plaintiff  1815. 

The  Chancellor*  The  plaintiff  went  to  a  hearing  with-  ^^^7°  ^" 
out  objection,  and  was  willing  to  rely  upon  the  testimony  of  i«RKf' 
Overacker^  the  principal  witness  for  the  defendants.  It  is  a  — — — 
rule  at  law,  on  the  subject  of  new  trials,  that  a  party  going 
voluntarily  to  trial,  goes  at  his  peril,  and  he  cannot  have  a  new 
trial  merely  to  give  him  an  opportunity  of  impeaching  the 
testimony  of  a  witness  of  whom  he  was  apprized  beforehand, 
and  of  the  very  purpose  for  which  he  was  to  be  called.  He 
must,  at  least,  show  that  be  had  since  discovered  testimony 
of  which  he  had  no  knowledge  before  the  trial.  (2  Johns. 
Cases,  319.  5  Johns.  Rep.  249.  9  Johns.  Rep.  78.  1  Wils. 
98.  2  Salk,  653.  2  Binney,  582.  n.)  There  is  no  reason  why 
an  award  should  be  set  aside  on  the  grounds  stated,  when  a 
verdict  cannot ;  and  that  this  court  would  not  relieve,  in  such 
case,  against  a  verdict,  was  fully  considered  in  Smithy  Mead 
V.  LoTory**^  The  reason  of  the  rule  applies  equally  in  each  *  •^'»'«iP*520. 
case,  and  the  same  mischiefs  would  follow  from  relaxing  it 
The  power  of  awarding  new  trials  at  law,  is  exercised  upon  lib* 
eral  and  equitable  grounds,  and  this  consideration  renders  the 
rule,  drawn  from  the  practice  of  the  courts  of  law,  the  more 
applicable.  There  is  no  chancery  case,  within  my  know- 
ledge, that  approaches  to  this.  Besides,  the  arbitration  bonds 
would,  probably,  have  run  out  before  the  witnesses  from 
Cayuga  could  have  been  procured  ;  and  the  defendants  were 
not  bound  to  enlai^e  the  time,  and  the  arbitrators  had  not 
the  power. 

Injunction  denied. 


Vol.  I.  3  I 
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j^^  ^^  "■  Parker  avd  Bliss  against  Grant  and  others. 

The  llth  rule  of  June^  IMS,  Allowing  the  plaintiff  to  amend  hie  bill|  of 
courae,  at  any  time  before  answer,  plea,  or  demurrer  filed,  without  costs, 
Aoet  not  applj  to  the  case  of  a  bill  twtm  to  by  the  plaintiff  a«  an 
i^uociion  bill. 

PETITION,  by  the  defendants,  to  have  the  bill  in  this 
cause,  which  was  an  injunction  bill,  and  had  been  amended 
bjr  the  plaintiffs,  taken  off  the  files  of  the  court ;  on  the 
ground,  that  after  the  injunction  had  issued,  and  after  the  de- 
fendants' solicitor  had  given  notice  of  his  appearance,  but 
before  he  had  actually  entered  it  with  the  clerk,  or  had  put 
in  an  answer,  the  plaintiffs  had  amended  the  bill  in  a  mate- 
rial part  without  leave,  or  notice,  and  without  the  bill  having 
been  resworn  to. 

D»  Rodman^  in  support  of  the  petition. 

Van  Vechten^  contra. 

The  Chancellor.  The  llth  rule  of  Jun<,  1806,  ought 
not  to  be  applied^  to  the  case  of  a  bill  sworn  to  by  the  party. 
It  would  be  like  a  party  meddling  with,  and  altering,  his  own 
aiBdaviton  file,  without  leave ;  and  it  would  become  difficult, 
and,  perhaps,  impossible,  afterwards,  to  know  to  what  part 
of  the  bill  the  oath  was  to  be  applied.  The  letter  of  the 
rule  doe«,  undoubtedly,  apply  to  the  case,  for  it  is  general 
in  its  terms ;  and  for  that  reason  I  shall  only  direct  the  amend- 
ment to  be  expunged,  and  shall  suffer  the  costs  of  this  appli- 
cation to  abide  the  event  of  the  suit. 

Order  accordingly. 


Jtfi^  19th. 
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Douglass  and  others  against  Wiggins  and  another. 

lojunctjon  liei  to  prevent  a  leisae's  making  material  alterationi  in  a  dwelling 
•  boase,  bj  changing  it  into  a  warebouM,  or  store^  which  woald  produce 
permanent  injury  to  the  building. 

THIS  was  a  bill  for  an  injunction^  to  staj  waste,  s  It 
stated,  that  the  defendants  had  taken  a  lease  of  a  dwelling* 
house  in  Pearl-street ,  in  the  city  of  J^ea-York^  for  four 
years,  from  the  1st  otMajfj  1815;  that  the  lease  proVided, 
that  the  defendants  were  to  lay  out  300  dollars  in  improTe- 
ments,  to  be  approved  of  by  the  lessors ;  that,  against  the 
consent  of  the  lessors,  the  defendants  were  converting  the 
whole  dwelling  house  into  a  store,  and  were  prostrating  par- 
titions, and  catting  through  the  ceilings  and  floors  in  the  se« 
cond  and  third  stories,  and  fixing  a  wheel  and  tackle  in  the 
third  story  to  raise  heavy  packages,  which  would  be  to  the 
great  and  constant  injury  of  the  building,  as  the  timbers  in 
the  third  story  were  weak. 

JfUhon,  for  the  plaintiffs,  cited  Bormett  y.  Sadler j  14 
Fes.  536.  Amb.  209.  Anon,  and  Bacon^  tit.  Wastey 
c.  5. 

The  Chancellor.    Let  the  injunction  issue. 

^  Motion  granted 
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Mattbb  ov 

ElVIHOSTOV. 

June  5th.  In  the  matter  o/'Mary  Livingston,  a  Lunatic. 

The  custody  of  a  iunaiie^s  person  and  estate,  real  and  personal,  may  be  com- 
mitted to  the  next  of  kin,  or  heir  at  law. 

PETITION  of  Alexander  CroftSj  and  Mart/,  his  wife, 
stating,  that  on  a  commission,  in  nature  of  a  writ  de  luna- 
tico  inquirendo^  Margaret  Livingston  was  found  a  lu- 
natic; that  she  is  the  widow  of  Robert  T.  Livingstony 
deceased,  and  entitled  to  real  and  personal  estate ;  that  the 
petitioner,  Man/,  is  the  only  child  of  the  lunatic  ;  that  the 
lunatic  is  in  a  state  of  deplorable  helplessness  and  lunacy, 
and  has  been  so  for  many  years,  and  is  now,  and  has  been, 
since  the  death  of  her  husband,  in  1813,  in  the  care  of  the 
petitioners.  Prayer,  that  they  may  be  appointed  to  the  cus- 
tody of  her  person  and  estate. 

Henry,  in  support  of  the  petition. 

H.  Bleecker,  contra,  and  on  behalf  of  Philip  L  Living- 
ston, uncle  of  the  petitioner,  Mary,  praying  for  the  custody 
of  the  person  of  the  lunatic. 

The  Chancellor.  I  agree  with  what  was  said  by  Lord 
Macclesfield,,  in  Dormer'* s  Case,  (2  P.  fVms  262.,)  that  there 
is  no  sufficient  reason  for  the  old  rule  against  committing 
the  custody  of  the  person  and  estate  of  a  lunatic  to  the  heir 
at  law.  The  rule,  in  many  cases  under  our  statute,  would 
take  a  child  from  its  parent,  which  would  be  most  unnatural, 
and  the  rule  has  been  held  {ex  parte  Ludlow,  2  P.  Wms. 
638.)  not  to  apply  to  the  next  of  kin  entitled  under  the  sta- 
tute of  distributions  to  the  personal  estate.  The  daughter, 
in  this  case,  is  the  most  fit  person  to  take  cbai^ge  of  an  aged 
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and  afflicted  mother ;  and  the  presumption  (if  one  must  be  1815 
indulged)  would  be  in  favour  of  kinder  treatment,  and  more 
patient  fortitude,  from  the  daughter,  than  from  the  cellateral 
kindred.  I  shall,  therefore,  direct,  that  the  custody  of  the 
person  and  estate  of  the  lunatic  be  committed  to  the  peti- 
tioners, on  their  giving  the  requisite  security. 

Rule  accordingly.(a) 

(a)  Vide  ex  parte  Coekncnfne,  (7  Fetey,  )un.  591.) 


»•»« 


Wiser,  an  infant^  by  her  next  friend,  against  Blachly        June  isib. 
and  the  Executors  of  Vail. 

The  general  rule,  that  all  persons  whose  interests  maybe  affected  by  the  de- 
cree must  be  made  parties,  i&  founded  on  convenience,  and  bubject  to  ex- 
ceptions and  modifications,  according  to  the  discretion  of  the  court. 

Thus,  a  creditor,  or  legatee  of  the  personal  estate,  need  unly  make  the  per- 
sonal representatives  of  the  debtor  parlies  to  the  suit;  and,  in  many  cases, 
where  it  will  be  attended  with  extrenic-  riifficulty,  or  very  great  Inconve- 
nience, the  general  rule  will  be  dispensed  with. 

But  on  a  bill  against  the  executors  of  a  guardian,  for  a  breach  of  his  trust, 
the  testator  having,  by  his  will,  made  the  timber  un  his  land  atseis  for  the 
payment  of  his  debts,  it  was  held  that  the  devisee  of  the  real  estate  ought 
to  be  made  a  party,  as  the  whole  estate  mi^ht  become  responsible  to  the 
plaintiff. 

THE  bill  in  this  cause  was  filed  against  Blachly^  the 
guardian  of  the  plaintiti,  and  against  the  executors  of  Vailj 
who  was  a  surety  for  the  guardian,  for  a  breach  of  trust  by 
the  guardian,  and  for  an  account. 

The  cause  coming  on  to  be  heard,  the  counsel  for  the  de- 
fendants objected  to  the  want  of  proper  parties;  that  as 
Vaily  the  testator,  ti hose,  estate  might  be^  made  responsible, 
had,  by  his  will,  rendered  the  timber  growing  on  bis  land 
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assets  (or  the  payment  of  his  debts,  the  devisee  of  hi%  real 
estate  oij^ht,  therefore,  to  be  made  a  partj. 

Riggs,  for  the  plaintiff. 

Baldwin,  contra. 

The  Chancellor  suggested  some  difficulty  in  deducing, 
from  the  books,  any  precise  rule  on  the  question  of  necessary 
parties.  The  general  rule,he  observed,  is,  that  you  must  hare 
before  the  court  all  parties  whose  interests  the  decree  may 
touch,  because  they  are  concerned  to  resist  the  demand, 
and  to  prevent  their  fund  from  being  exhausted  by  collusion. 
In  Gifford  v.  Hartj  (1  SchoaU*4r  Lefroj/j  386.,)  it  was  held, 
that  a  decree  obtained  without  making  parties  those  whose 
rights  were  affected,  was  fraudulent  and  void  as  to  those 
parties.  The  same  doctrine  was  declared,  in  the  house  of 
lords,  in  Gore  v.  StacpooUj  (1  Dow^s  Rep.  18.)  in  which  it 
was  held,  that  to  make  a  foreclosure  of  a  mortgage  valid 
against  all  claimants,  not  only  the  tenant  for  life,  but  the  re- 
mainder-men for  life,  and  in  fee,  must  be  brought  before  the 
court,  to  give  them  an  opportunity  of  paying  off  the  mort- 
gage if  they  thought  proper.  But  the  general  rule  is  not  of 
universal  application.  A  creditor,  or  legatee  of  the  personal 
estate,  need  not  make  any  but  the  personal  representative 
of  the  debtor  a  party,  for  the  executor  is  to  sustain  the  per** 
son  of  the  testator,  and  to  defend  the  estate  for  creditors  and 
legatees.  (1  Ves.  105.  131.  1  Bro.  303.)  Lord  Lough- 
borough said,  this  was  an  anomalous  instance,  but  later  cases 
have  created  other  exceptions  to  the  general  rule.  On  a  bill 
toforeclose  a  mortgage,  Lord  ji/van%  thought  it  intolerable 
to  insist  that  all  encumbrancers  should  be  brought  in ;  {SVes. 
314. ;)  and  the  rule  requiring  the  presence  of  all  parties,  is 
said  to  be  a  mere  rule  of  convenience,  and  to  prevent  the 
court  from  doing  business  by  halves ;  and  Uiat  it  is  subject 
to  modification  and  discretion ;  and  that  the  court  will  be 
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satisfied  that  a  sufficient  number  of  the  persons  interested  are  1 815. 
before  the  court  to  sustain  the  question.  In  Adair  v.  T%e 
JiewBivtr  Company,  (11  Ves.  429.,)  this  point  was  much 
discussed,  and  it  was  held  that  the  rule  was  to  be  dispensed  _ 
with  when  extremely  difficult ;  and  that  in  a  suii  to  establish 
the  ri^t  of  suit  to  a  mill,  the  court  only  requires  parties 
sufficient  to  secure  a  fair  contest.     The  same  principle 

governed  in  CulUn  v.  Duke  of  Q ,  (15  Ves.  14.  n.,) 

whei«  it  was  held  sufficient  to  bring  in  the  contractors  or 
directors  of  a  private  society ;  and,  in  Cocldnam  v.  Thomp- 
Mm,  (16  Ves.  321.,)  the  subject  was  very  diffiisively  dis- 
cussed, and  numerous  instances  given  of  a  relaxatioii  of  the 
strict  rule,  tiiat  all  persons  materially  interested  must  be 
parties.  The  rule  is  to  be  dispensed  with  where  it  is  im- 
practicable, or  very  inconvenient,  as  in  the  case  of  a  very 
numerous  association  in  a  joint  concern,  which  is,  in  effect,  a 
partnership,  and  not  a  corporation. 

The  Chancellor,  however,  inclined  to  think,  that,  in  this 
case,  the  general  rule  ought  to  prevail,  as  there  was  no  ne- 
cessity pressing  against  it;  and  the  counsel  for  the  plaintiff 
readily  consented,  upon  this  intimation,  to  postpone  the 
hearing,  in  order  to  bring  in  the  devisee. 


»#« 


TUPPER  AND  ANOTHER  Ugainst  PoWELL  AND  OTHERS.  June  19tb. 

This  court  will  not  aid  a  plea  of  usury^  at  law,  by  compelling  a  discovery, 
unlets  the  debtor,  in  his  bill,  tenders  the  sum  actually  borrowed,  with  the 
lawful  interest.  He  most  first  do  what  is  equitable  on  his  part,  before 
he  can  ask  the  assistance  of  a  court  of  equity. 

THE  bill  stated,  that' the plaintifis  applied  to  Powtll,  one 
of  the  defendants,  to  borrow  500  dollars,  on  a  note  for  that 
sum,  payable  in  60  days,  made  by  one  of  the  plaintiffs,  and 
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1815.  endorsed  by  the  other;  that  Powell  agreed  to  discount  the 
note,  and  gave  the  plaintilTs  400  dollars,  in  money,  and  a 
quantity  of  indigo,  amounting  to  70  dollars,  retainii^  the 
residue,  or  30  dollars,  as  discount.  That  when  the  note 
became  due,  the  plaintiff,  in  order  to  obtain  a  delay  of  pay- 
ment, made  and  endorsed  two  other  notes,  for  two  hundred 
dollars  each,  payable  sixty  days  after  date,  which  notes,  and 
120  dollars  in  cash,  they  G^ave  the  defendants,  who,  there- 
upon, delivered  up  the  note  for  500  dollars,  thereby  receiv- 
ing another  sum  beyond  lawful  interest.  That  the  defend- 
ants liave  brought  actions  at  law,  on  the  two  notes,  against 
the  plaintilTs,  who  prayed  for  an  injunction  to  stay  the  suits 
at  law,  and  for  a  discovery  of  the  usury  charged  in  the  bill, 
and  for  relief  generally. 

The  defendants  demurred  to  the  bill,  1.  Because  the  bill 
sought  a  discovery,  from  the  defendants,  of  certain  usurious 
transactions  charged,  and  to  be  relieved  against  the  notes, 
without  offering  to  pay  what  appeared,  by  the  bill,  to  be 
due  for  principal  and  legal  interest. 

2.  That  the  bill  seeks  a  discovery  of  matters  which,  if  true, 
would  subject  the  defendants  to  a  forfeiture  of  the  money 
due  for  principal  and  legal  interest. 

3.  That  the  bill  was  informal,  in  not  showing  that  the 
court  had  jurisdiction,  or  that  the  discovery  was  necessary, 
or  useful,  to  the  defendants,  for  their  defence  against  the 
suits  at  law. 

4.  That  the  bill  contained  no  equity,  &c. 

Riggs^  in  support  of  the  demurrer. 

T,  A.  Emmet ^  contra. 

The  Chancellor.  This  bill  must  be  dismissed,  on  the 
ground  that  the  plaintiffs  do  not  tender  the  sum  really  bor- 
rowed, with  the  lawful  interest.  This  court  will  not  aid  a 
plea  of  usury,  at  law,  by  compe...ing  a  discovery,  unless  the 
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debtor  will  first  do  what  is  equitable,  on  his  part.     The  case      1815. 
of  Rogers  v.  Rathiun*  is  in  point ;  and  the  fourth  section 
of  the  statute  against  usury,  requiring  a  discorery  in  certain 
cases,  does  not  apply  to  a  case  like  the  present. 


*w4n/e,p.368. 

Bill  dismissed,  with  costs. 


»■*« 


Denton  against  Denton.  jum  22d. 

On  application  for  a  writ  of  ne  exeat  republicOj  b;  a  irt/e  against  her  but* 
bandy  pending  a  suit  for  alimony^  &c.,  her  affidavit  is  admissible,  the  pro- 
ceeding being  ex  parity  and  the  wife,  in  that  respect,  considered  as  indepen- 
dent of  ber^husband. 

A  writ  of  ne  «rea/  may'be  eranted  prior  to  any  decree  for  alimony. 

And  the  court,  in  marl(ing  the  writ,  will  exercise  a  sound  discretion,  under 
the  special  circumstances  of  the  case,  having  due  regard  to  the  rank  of  the 
parties,  and  property  of  the  husband,  so  as  to  prevent  oppression  or  extortion. 

WELLSj  in  behalf  of  the  defendant,  moved  that  so  much 
of  the  order  of  the  23d  February  last,  in  this  cause,t  as  directs  t  j^nte,  p.364. 
the  issuing  of  a  writ  of  ne  exeat,  be  discharged ;  and  that  the 
bond  giyen  in  pursuance  thereof  be  given  up  to  be  cancelled ; 
and  that  the  defendant  have  leave  to  depart  from  this  state, 
either  unconditionally,  or  upon  giving  security  to  return  with- 
in some  given  time. 

The  motion  was  accompanied  with  an  affidavit  of  the  de- 
fendant, denying  any  intention,  before  or  at  any  time  of  the 
order  aforesaid,  of  leaving  the  United  States  for  Europe ; 
and  that  all  allegations  to  the  contrary  were  untrue.  That  it 
was,  however,  now  necessary  for  him  to  go  to  Europe,  on  his 
private  business ;  and  that  his  intention  (if  permitted  to  de- 
part) is  to  return  as  soon  as  his  business  is  finished  ;  and  that 
he  has  no  intention,  permanently,  to  reside  out  of  this  state  ; 

Vol*  I.  3  K 
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1815.     that  the  affidarits,  od  which  the  order  was  made^  wefe,  in 
other  respects,  untrue. 

In  support  of  the  motion  it  was  ui^ed : 

1.  That  the  evidence  was  incompetent,  on  which  the 
order  was  granted,  being  founded  on  the  affidavit  of  the 
plaintiff,  the  wife  of  the  defendant,  and  which  was  held  to  be 
inadmissible  in  Sedgwick  v.  Watkins^  (1  Ves,  yxn,  49;) 
and  on  the  affidavit  of  B.  Tucktr^  stating  merely  the  infor- 
mation of  a  third  person,  that  the  defendant  intended  to  de- 
part the  state. 

2.  That  admitting  the  evidence  to  be  competent,  it  was 
not  sufficient,  inasmuch  as  it  was  not  stated  that  the  defend- 
ant intended  to  leave  the  state,  with  intent  to  avoid  the  de- 
cree of  this  court,  touching  the  claim  for  alimony,  and  as  no 
alimony  had,  as  yet,  been  decreed. 

Colden^  contra. 

The  Chancellor.  As  the  application  for  a  nt  exeat  is 
ex  parte,  and  as  the  wife  is  permitted  to  sue  her  husband  in 
this  court,  her  affidavit,  as  plaintiff,  is  admissible,  on  the 
same  ground  as  that  of  any  other  plaintiff;  and  process  of  in- 
junction, and  a  ne  exeat,  are,  according  to  the  usual  course 
and  practice  of  the  court,  obtained  on  the  oath  of  the  party* 
The  case  of  Sedgwick  v.  fVatkins,  does  not  appear  to  be 
founded  on  just  principles.  For  the  purpose  of  carrying  on 
this  suit,  the  wife  is  considered  as  ipdependent  of  her  hus- 
band, and  she  ought  to  be  permitted  to  enjoy  the  rights  of  a 
party.  In  the  case  of  Shafloe  v.  Shajioe,  (7  Fes.  171.,)  the 
application  for  a  ne  exeat  was  made  on  the  oath  of  the  wife, 
and  no  objection  was  taken  ;  and  the  Lord  Chancellor  pro- 
ceeded to  consider  tlie  merits  of  the  motion,  on  the  strength 
of  her  affidavit.  The  case  in  1  Fesey,  is,  therefore,  to  be 
considered  as  virtually  overruled.  The  case  of  Shaflot 
V.  Shafloe  is  analogous  in  another  respect,  as  the  motion 
for  a  nt  exeat  was  there  made  prior  to  any  decree  of  alimony, 
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and  was  founded  on  the   information  and   belief  of  the       1815. 
wife. 

The  great  difficulty  in  these  applications,  when  a  suit  is 
pending  for  alimony,  is,  that  the  right  to  alimony,  and  the . 
amount  of  it,  is  uncertain  ;  and  there  is  no  certain  sum  for 
which  to  mark  the  writ.  This  court  has  always  expressed 
an  inclination  to  interfere  in  favour  of  the  wife,  if  that  diffi- 
culty could  be  surmounted.  Lord  Loughborough  said  be 
would  grant  the  writ,  if  he  could  find  a  precedent;  and  Lord 
Hardwicke  said,  the  ne  exeat  had  been  granted  in  this  single 
case  of  alimony,  out  of  compassion  to  the  wife.  (7  Ves»  173. 
Dawson  v.  Dawson^  1  Ves.  jun.  94.  Coglar  v.  Coglar^ 
2  AtL  210.  Anon.  Haffey  \.  Haffey,  14  Ves.  261.)  It 
does  not  appear  to  me  that  the  difficulty  of  fixing  on  a  sum 
is,  absolutely,  insurmountable.  Courts  of  law  always  sur- 
mount it,  when  the  writ  is  marked  for  bail  in  actions  founded 
on  torts.  The  amount  of  alimony  will  have  a  material  re- 
ference to  the  rank  of  the  parties,  and  the  property  of  the 
husband.  The  case  will  always  be  governed  by  a  sound 
discretion,  arising  out  of  its  special  circumstances  ;  and  the 
court  will  take  care  that  the  writ  be  not  used  for  oppression 
or  extortion.  Under  this  limitation,  the  process,  in  cases  like 
this,  when  the  intended  departure  of  the  husband  is  clearly 
made  out,  appears  to  me  to  be  e3sential  to  justice. 

I  shall,  in  this  case,  allow  the  defendant  to  depart,  on 
giving  security  in  10,000  dollars  to  abide  the  decree  of  the 
court,  or  to  return  within  one  year  after  such  decree,  so  as 
to  be  amenable  to  the  process  of  the  court. 

Rule  accordingly. 
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Sills,  Administrator^  against  Brown  and  others. 

On  a  rehearing,  the  party  that  complains  of  the  decree,  and  seeki  to  have 
it  corrected,  is  entitled  to  open  and  close  the  argument. 


ON  a  rehearing  of  this  cause,  a  question  arose  as  to  which 
party  was  entitled  to  open  the  argument ;  whether  it  was  the 
plaintiff  in  the  suit,  or  the  party,  whoever  it  was,  that  ob- 
jected to  the  decree,  and  applied  for  a  rehearing. 

The  Chancellor.  The  party  that  complains  of  the  de- 
cree, in  whole  or  in  part,  and  seeks  to  have  it  corrected,  is 
entitled  to  open  and  close  the  argument. 


Juru936.  Eastburn  &  Downes  agatW^  Kirk. 

Affidavits,  ex  parte ^ctLnnot  be  read  in  opposition  to  a  motion  made,  on  the 
coming  in  of  the  answer,  to  dissolve  an  injunction  restraining  one  copart- 
ner from  using  the  copartnership  name,  or  doing  any  act  relative  to  the 
partnership  concern,  or  in  support  of  the  allegations  in  the  bill. 

The  admission  of  ex  parte  affidavits  is  an  exception  to  the  general  rule,  and 
is  allowable  only  in  wastCy  or  in  cases  where  irreparable  mischief  might 
ensue.  ^ 


ON  the  coming  in  of  the  answer,  in  this  cause,  a  motion 
was  made,  by  the  defendant,  to  dissolve  an  injunction  re- 
straining the  defendant,  who  was  a  copartner  with  the  plain- 
tiffs, as  booksellers,  in  the  city  of  Aezo- ForA;,  from  using  the 
copartnership  name,  or  doing  any  act  whatever  on  account 
of  the  copartnership  concern. 
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2\  A.  Emmtt^i  in  support  of  the  motion.  1815. 

Harison  and  Wells^  contra. 


The  counsel,  in  opposition  to  the  motion,  and  in  support 
of  the  allegations  in  the  bill,  offered  to  read  certain  affidavits 
of  witnesses  taken  ex  parte  ;  and  to  show  that  the  affidavits 
were  admissible  in  such  cases,  they  cited  Gihhs  v.  Cole^  3 
P.  Wms,  255,  Siralhmore  v.  Bowe,  2  Bro.  89.  S.  C. 
Dickens^  673.  1  Ves.  jun.  427.  Isaac  v.  Humpagt^ 
3  Bro,  463.  iS.  C.  Langston  v.  Boylston^  2  Ves.  jim.  101. 
Cooper'^s  Eq.  Treatise^  154. 

On  the  other  side,  to  resist  the  introduction  of  the  affida- 
vits, was  cited  Berkeley  v.  Brymer^  9  Ves.  355. 

The  Chancellor.  The  general  rule  is  against  the  ad- 
mission of  affidavits  in  these  cases,  and  the  instances  in 
which  they  have  been  admitted  are  special,  and  exceptions 
to  the  general  rule.  Lord  Kenyan^  when  Master  of  the 
Rolls,  appears  to  have  doubted  the  correctness  of  the  prac- 
tice in  any  case.  They  have  been  admitted  in  cases  of 
Toasie^  and  in  cases  analogous,  resting  on  the  same  prin- 
ciple, and  where  irreparable  mischief  might  ensue ;  and  I  am 
aware  that  partnership  cases  have  been  brought  within  this 
rule.  In  one  of  the  cases  cited,  (2  Bro.  89.,)  the  affida- 
vits sought  to  be  read  against  the  answer,  were  the  original 
affidavits  on  which  the  injunction  to  stay  waste  had  been 
founded,  and  which  the  defendant  must  have  had  an  oppor- 
tunity to  have  seen  before  his  answer.  In  this  case,  the  in^* 
junction  was  granted  upon  the  filing  of  the  bill,  and  the  an- 
swer meets  the  chaises ;  but  if  these  affidavits  are  to  be 
admitted,  the  defendant,  on  whom  they  must  operate  as  a 
surprise,  can  have  no  opportunity  to  meet  them;  for  it  is 
well  understood  in  all  the  cases,  that  affidavits  cannot  be  ad- 
mitted in  support  of  the  answer  in  this  stage  of  the  cause ; 
and  the  defendant  might  be  condemned,  upon  the  strength  of 
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1B15.  these  affidavits,  to  a  suspension  of  the  exercise  of  his  riglits 
as  a  partner,  until  the  hearing,  without  any  opportunity  or 
means  of  vindicating  himself.  This  case  does  doI  strike  me 
^  as  very  analogous  to  the  case  of  waste.  The  injunction, 
here,  is  not  to  restrain  the  defendant  from  coramittiDg  waste, 
or  doing  a  positive  wrong,  but  from  the  exercise  of  all  his 
rights  as  partner,  from  the  apprehenMon  that  be  may  abase 
them.  The  allegation  of  previous  abuse  is  made,  on  one 
side,  by  the  bill,  and  denied  on  the  other,  by  the  answer ; 
and  if  the  answer  be  fuU,  and  a  denial  of  all  equity,  and  of 
every  gravamen  in  the  bill,  it  must,  upon  the  present  motion, 
be  taken  for  true.  If  the  injunction  is  dissolved,  the  de- 
fendant  may,  undoubtedly,  abuse  his  rights  as  a  partner, 
to  the  injury  of  his  copartners ;  but  the  case  does  not  aeem 
to  contemplate  the  occurrence  of  mischief  which  the  law 
would  deem  irreparable,  and  future  abuse  may  be  the 
ground  for  further  application.  In  the  case  from  9  Fesmfj 
the  Chancellor  refused  affidavits  to  support  an  injunction  to 
restrain  the  negotiation  of  a  bill.  To  admit  the  affidavits, 
in  this  case,  would  be  to  authorize  their  admission  in  every 
other  case,  and  would  go  to  destroy  the  general  rule.  The 
motion  for  their  admission  must  be  denied.(a) 

N.  B.  The  motion  to  dissolve  the  injunction  was  after* 
wards  granted,  on  the  ground  that  the  answer  was  a  full  de* 
nial  of  the  equity  of  the  bill. 

(fl)  Vide  Peacock  v.  Peacock^  (16  Faey^  49.,)  where  aiBdaviU  wex«  ad- 
mitted after  answer,  and  in  support  of  a  motion  for  an  injunction,  in  a  co- 
partnership  case. 
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Gill  against  Lton  and  others. 
Ltoh  and  others  against  Gill  &  Willson. 

A  purcb  aser  of  apar/  of  lands  mortgaged,  from  the  mortgagor,  js  not  bound 
to  eonlrihtUe  ratably,  with  a  purchaser  of  the  equity  of  redemption,  under 
a  judgment  subsequently  obtained,  towards  the  discharge  of  the  mortgage  4 
unless  the  residue  of  the  mortgaged  premises  prove  insufficient  to  extinguish 
the  debt. 

THE  follovring  are  the  material  facts  in  this  case  : 
On  the  9th  of  Ju/y,  1806,  Benjamin  Willstm  (defend- 
ant) sold  and  conveyed  to  John  Wells ,  (defendant,)  163 
acres  of  land,  in  Oxford^  in  the  countj  of  Chenango,  and, 
at  the  same  time,  took  a  mortgage  from  Wells,  to  secure  the 
payment  of  the  purchase  money,  and  which  was  duly  regis- 
tered on  the  day  of  its  date.  On  the  21st  of  May,  1807, 
WUliam  W*  Rodman^  and  others,  obtained  a  judgment  in 
the  supreme  court  against  Wells  and  one  Amos  Rood. 
Robert  Cheeseborough  and  William  Cairns  also  obtained 
judgment  in  the  same  court  against  Wells  and  Rood,  both 
judgments  being  docketed  on  the  same  day,  and  executions 
issued  at  the  same  time.  R*  Cheeseborough  also  obtained 
a  judgment,  in  the  same  court,  at  the  same  time,  against  the 
same  defendants,  and  issued  his  execution  thereon.  On  the 
7th  of  Kovember,  1807,  the  plaintiff,  and  J.  Gill,  M.  Gill, 
and  J?.  Gill,  entered  up  judgment,  in  the  same  court,  by 
confession,  on  a  bond  and  warrant  of  attorney,  against  Wells, 
on  which  an  execution  issued.  The  land  was  sold  by  the 
sheriff,  under  the  above  judgments,  for  1,825  dollars,  and 
conveyed  to  the  plaintiff,  as  the  highest  bidder,  the  18tb  of 
February,  1809. 

Wells,  after  the  purchase  of  Willson,  and  the  mortgage, 
aiid  before  any  of  the  above  judgments  were  obtained,  sold 
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1815.  parts  of  tbe  mortgaged  premises  to  David  Lyon  and  othei^, 
(defendants.)  The  bill  of  tbe  plaintifT  further  stated,  that 
Willsan  was  proceeding  to  foreclose  his  mortgage,  bj  ad- 
_  vertising  all  the  lands  covered  by  it,  under  the  power  con- 
tained in  the  mortgage,  pursuant  to  the  statute  ;  and  that 
Lyon,  and  the  other  purchasers  from  the  mortgagor,  had  re- 
fused to  contribute  with  the  plaintiff,  who  had  purchased 
under  tbe  judgments,  towards  paying  off  what  might  be  due 
on  the  mortgage.  Lyon,  and  the  others,  in  their  answers, 
alleged,  that  they  paid  Wells  the  full  value  of  the  lands  so 
purchased  by  them,  and  the  deeds  contained  covenants  that 
the  same  were  free  of  all  encumbrances,  &c.  -,  that  the  plain- 
tiff knew  of  the  purchases  by  them,  and  of  the  registry  of 
the  deeds,  before  he  made  the  purchase  at  the  sheriff's  sale ; 
and  that  fVtlh  was  insolvent,  &c. 

It  is  unnecessary  to  state  more  of  the  pleadings  and  proofs 
in  the  cause.  The  question  was,  whether  the  purchasers 
under  fVellsj  the  mortgagor,  prior  to  the  judgments,  were 
bound  to  contribute  ratably,  with  the  purchaser  under  the 
judgments,  to  the  dischai^e  of  the  mortgage,  and  to  pay 
costs,  &c. 

Henry  and  Emmet,  for  the  plaintiff.  Gill,  the  purchaser 
under  the  judgments,  cited  5  Viner^s  Mr.  tit.  Contribu- 
tion, passim. 

Baldwin,  contra,  for  Lyons  and  the  other  purchasers  un- 
der fVell^  cited  2  Atk.  446.     4  Johns.  Rep.  216. 

The  Chancellor.  The  mortgage  ought,  justly,  to  be 
borne  by  the  lands  purchased  by  Gill,  if  sufficient  to  satisfy 
it ;  and  Lyons  and  the  other  purchasers  from  the  mortgagor, 
prior  to  the  judgments,  are  not  bound  in  equity  to  bear  a 
ratable  proportion  of  the  mortgage  debt,  unless  the  residue 
of  the  mortgaged  premises  shall  not  be  sufficient  to  extinguish 
it.    The  doctrine  of  contribution  does  not  apply  as  between 
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Ljfans  and  the  other  purchasers  from  Wells,  od  the  one      1815. 
part,  and  Gill  on  the  other,  hecaase  their  equity  is  not  ^"^^^^^^ 
equal.    Lyons,  and  the  others,  purchased  for  the  full  value,         ▼• 

ftpd  under  a  covenant  frpm  fP<//«,  that  they  should  b<?ld . 1_ 

tb^if  lands  free  of  encumbrances ;  and  Qil(  afterwards  pur- 
chased only  the  equity  of  redemption  remaiBipg  in  fVellsj 
and  he  made  it  with  knowledge  of  the  conveyances  to  Lyons 
and  others,  and  he  has,  therefore,  no  just  claim  to  contribution. 
He  purchased  the  remaining  right  of  Wells,  and  no  more ; 
and  Wells,  if  he  had  extinguished  the  mortgage,  would  have 
had  no  claim  for  contribution  against  his  own  vendee.  The 
case  is  too  plain  to  need  much  illustration,  and  I  shall,  ac- 
corjdingly,  decree,  that  the  portion  of  the  mort^ged  pre- 
mises purchased  by  Lyons,  and  others,  prior  to  the  purchase 
of  the  residue  by  Gill,  be  not  sold  until  the  residue  shall  be 
found  insufficient  for  the  payment  of  the  mortgage  debt ; 
an4  that  their  lands  shall  only  be  chai^geable  with  the 
balance  due  to  Willson,  after  the  residue  of  the  mortgaged 
premises  shall  have  been  exhausted.  And,  in  order  that 
Willson  may  deal  justly  with  his  mortgage,  as  between  the 
several  purchasers,  I  shall  further  decree,  that  he  be  re- 
strained from  selling  the  portions  of  the  mortgaged  premises 
purchased  by  Lyons,  and  others,  prior  to  the  purchase  by 
Gill,  until  he  shall  have  disposed  of  the  residue  of  the  mort- 
gaged premises,  and  until  those  purchasers  shall  have  re- 
fused to  redeem  their  portions  of  the  premises,  after  thirty 
days'  notice,  to  their  solicitor,  of  the  insufficiency  of  the 
residue  of  the  mortgaged  premises  to  satisfy  the  mortgage 
and  costs  thereon ;  and  that  Gill  pay  to  the  plaintiffs,  in  the 
suit  in  which  be  is  a  defendant,  their  costs,  to  he  taxed. 

Decree  accordingly,  (a) 

(a)  /  idt  ante,  p.  425. 

Vol.  K  3  L 


I  Juju  37tb. 

I 
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1815. 

Mkthodist 
Epis.Chvrch 

JaJvki  ^*  Trustees  of  the  Methodist  Episcopal  Chuech,  m 
the  city  of  Ntvo-York^  and  others^  against  J.  D.  JAi^uss, 
R.  Jaques,  and  H.  Cruoer. 


Where  a  deed  of  marriage  seUlement  wai  executed  in  the  presence  of  wit- 
nesses, and  laid  on  the  table,  and  the  marriage  took  place  immediately 
thereafter,  in  the  presence  of  all  the  parties ;  and  the  deed,  without  any 
other  or  more  formal  delivery,  was  taken  by  the  wife,  the  eesluyque  tnaij 
and  kept  in  her  possession  uniil  her  death;  this  was  beld|  under  the  cir- 
cumstances, to  be  a  good  and  valid  deed. 

A  husband  is  accountable  for  the  personal  estate  of  the  wife,  secured  to  her 
separate  use  by  a  deed  of  marriage  settlement,  and  which  has  come  into  his 
hands  during  the  coverture,  but  not  for  iniereti  on  moneys  he  may  have  re- 
ceived for  debts  due  to  her.  The  husband  is  also  accountable  for  the  rents 
and  profits  of  the  wife's  real  estate,  received  by  him ;  and  lands  purchased 
by  him  with  the  moneys  of  the  wife,  are  deemed  to  be  seld,  in  irUtt^  for 
her,  though  purchased  in  his  own  name;  and  a  third  person,  to  whom  the 
husband  had  conveyed  an  estate  so  purchased,  with  notice  of  the  manner 
of  his  acquiring  it,  was  held  to  be  chargeable  with  the  trust ;  but  the  trustee 
is  to  be  allowed  for  any  beneficial  and  permanent  improvements  made  by 
him  on  the  estate. 

Wheie,  by  a  marriage  settlement,  the  whole  real  and  personal  estate  of  the 
wife  is  secured  to  her  separate  use,  the  hnsband  is,  notwf  ustaoding,  boutid 
to  maintain  his  wife  and  family  during  the  coverture,  and  cannot  make  the 
expenses  a  charge  on  her  separate  estate  ;  and  the  consent,  or  agreement, 
of  the  wife,  during  coverture,  that  the  expenses  should  be  borne  by  her  se- 
parate estate,  is  null  and  void. 

But  the  husband  is  entitled  to  an  allowance  for  moneys  expended  in  necessary 
reparations  of  the  wife's  separate  estate,  and  for  any  specific  appropriation 
of  her  property,  with  her  assent  or  direction  j  for  her  benefit,  (not  being  for 
the  ordinary  maintenance  of  her  or  bis  family.) 

THE  bill  was  for  an  account  of  the  real  and  personal  es- 
tate otMary  Jaques^  deceased,  late  the  wife  of  the  defend- 
ant, J.  D.  Jaques^  andjwho  was  formerly  the  wife  of  William 
Alexander^  deceased.  It  stated,  that  Mary  Jaques^  at  the 
time  of  her  intermarriage  with  the  defendant,  J.  D.  Jaquu, 
was  seised  and  possessed  of  a  large  real  and  personal  estate, 
particularly  mentioned  in  the  bill ;  that,  in  contemplation  of 
the  marriage  about  to  take  place  between  her  and  J.  D.  Ja- 
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ftie^,  a  deed  of  marriage  settlement  was  made  and  entered      1815. 

into,  between  Mary,  of  the  first  part,  John  D,  Jaques.  of  '^^^'v^^*^ 
'  *^  r  .  Methodist 

the  second  part,  and  H,  Cruger^  of  the  third    part,  dated  Efis.Cuurch 

the  25th  otSeptembeTj  1 805,  by  which  the  said  Mary  convey-  jaJvrs 
ed  all  her  estate,  real  and  personal,  to  tlie  defendant,  Cru'  ■ 
gery  to  the  use  of  the  said  Mary  until  the  marriage  should 
take  place,  and,  from  and  after  the  marriage,  to  the  use  of 
sucti  persons,  and  for  such  estates,  as  she,  with  the  concur- 
rence of  her  intended  husband,  should,.by  deed,  attested  by 
two  witnesses,  or  by  her  last  will  and  testament,  limit  and 
appoint ;  and,  until  such  appointment,  to  the  use  of  H.  Cru- 
ger^  and  his  heirs,  during  the  life  of  the  said  Mary^  to  enable 
her  to  take  the  profits  thereof,  free  from  the  control  of  her 
husband,  and  at  her  absolute  disposal ;  that,  immediately 
after  the  execution  of  the  deed,  the  marriage  took  place  be- 
tween the  parties.  The  bill  alleged  that,  after  the  intermar- 
riage, J.  D.  Jaques^  during  the  lifetime  of  his  wife,  by  art- 
ful contrivances,  possessed  himself  of  her  personal  estate, 
and  of  the  rents  and  profits  of  her  real  estate,  and  applied 
the  same  to  his  own  use,  changing  the  securities  for  money, 
and  taking  new  securities  in  his  own  name  ;  and  appropriated 
the  money  belonging  to  his  wife,  in  purchasing  real  estate, 
the  titles  to  which  he  took  in  his  own  name,  and  claimed 
them  as  his  own  ;  that,  among  the  securities  so  held  by  the 
said  Mary  J  was  a  bond  of  one  Heyl^  for  a  large  sum,  and  a 
mortgage  of  two  leasehold,  and  one  freehold,  estate ;  which 
securities  J.  £>•  Jaques  having  got  into  his  possession,  pro- 
ceeded, in  his  own  name,  and  procured  a  decree  for  the  sale 
of  the  mortgaged  premises  ;  that  he  sold  one  of  the  lease- 
hold estates  to  a  third  pei'son,  for  1 ,980  dollars  and  pur- 
chased in  the  other  for  1,510  dollars,  and  conveyed  it  to  his 
brother,  Robert  Jaques^  the  defendant ;  and  that  he  also 
purchased  in  the  freehold  estate,  and  took  a  deed  in  his  own 
name ;  which  two  last  estates  the  plaintiffs  claim  as  part 
of  the  estate  of  JIfary  Ja^ue^,  having  been  paid  for  out  of 
her  personal  estate ;  and  that,  before  the  sale  of  the  mort- 
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leii^.      gdg^d  t)i^niises,  the  defe»dftbt,  J.  D.  JSftifWs^  feeiilved  «te 
^^;y^^  ilenls  attd  plrofits. 

514^1^.     B^^vdl  t6  her  by  tb^  deed  of  SetlletAeDt,  did,  #iib  tii^  e«i^ 

"     -  -'• cili+ertce  of  hter  husband,  by  d\6fedj  dited  di«  ]2fh  of  S^ 

»*ril6^>-,  1B1$,  ^ohTley  ^11  b«r  real  estates  to  the  defeHdMil, 
ftcHrert  &aquesy  in  fee,  ttpo'n  ihisi^  that,  after  hefr  d<6tease, 
ft(s  ^oold  sell  the  damej  and  out  of  tfa^  proc^edsj  aft^  jMiy^ 
fhg  the  ex^h^es,  shotiM  ^ispo^  of  the  stitplu^  a«  IbU'd^  : 
V6  wit,^ne  tWrd  to  the  trusteed  oT  tb«  jmk&dis^  EjfftiapBd 
Ckikrck  ;  on'tfe  third  to  the  cftSldren  bf  ffewha^  JBrbt*n,  ahd 
hife  wife,  in  equai  shares  ;  "and  the  rfeiAMmrtSg  ftird  \6  tte  \te- 
fe^dant,  /  I>.  ^a^u^^  That  after  th^  ^k^ciktion  df  IMt 
6e€d,  .^ftry  Jttfkes^  on  Hie  %*Ai  (rf*  Sepierribef^^  WV^j  wHAb 
her  !i8t  will  and  tcstahient,  by  whidi  %he  gave  *cvferal  spe- 
cific l^cies  to  the  plaintiffs ;  the  children xyfTUdfi^  B^wh 
^ni  hi^  wife,  to  jahe  Brtmn^  knii  others ;  ahd  all  the  rdsidab 
of  her  estate  she  gaVe,  the  tnst  thiM  thereof  lo  Xht  plaii^tHfi, 
the  ^ruf  tees  of  fee  MeOtoiiH  Episcopal  Ckarch  ;  one  tfcffrd 
thei^r  to  the  ^laihtifls,  the  children  of  the  stfid  Tkoihaz 
Brown  anfd  wife  \  and  orte  third  to  the  defendant,  Ji  D. 
Jhqiie^;  and  appointed  Pmd  Wcks  and  Tkomds  Br&nm^ 
plaint^s,  and  JoJm  D.  Jaques^  defendant,  exetutors  of  her 
w?lL  That  after  thie  will  was  duly  provied,  a'nd  the  sp^ecific 
l^ctes  pfaid  and  delivered,  fhe  plamtifrs,  Htcks  and  Brown, 
etecutoi^,  applied  t^  J.  D,  Jaques^  the  co-executor,  "who 
tiad  flife  cusftody  t)f  ftie  papers,  securities,  and  personal 
eflecfs  of  the  te^afrit,  to  exhibit  the  same  to  them,  in  ortcrr 
fhat  an  inventory  might  be  duly  tfiade  ;  but  the  defendant, 
J.  D.  Jaques^  refused  to  do  so,  tmless  the  plafntfils  would 
first  ^gree  to  ^y  him  a  demaikl  of  about  12,000  "dollars, 
wtech  he  said  he  had  paid  for  maintaining  -Ate  said  Mary 
Jaqttef,  her  borses  and  carriages,  &c. 

The  bill  set  forth  the  particulars  of  the  residuary  personal 
<!stateof  fte  testatrix,  as  far  as  it  had  come  to  the  knowtedgte 
of  the  plaintlft ;  and  ptayed  an  account  of  the  same,  and  ^ 
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diBGovery  of  what  moneys,  or  securi  ties  for  mone j,  belonging      1 8 1 5» 
to  MAfy  Jaqms  at  the  time  of  her  marriage^,  had  come  16  Jj^J^^^JJ^ 
the  hands  of  the  defendant^  X  D.  Jaquts^  and  how  he  had  ems^ciiviu^ 
diaposed  of  the  same ;  and  also  of  the  rents  and  profits  of  the     iA%vsi. 

real  estate  received  by  him  ;  and  that  the  title-deeds  might 

be  brought  into  court ;  that  he  might  be  compelled  to  sur- 
render the  trust  of  the  real  estate,  or  give  security  fot  the 
tdtae  performance  thereof;  that  a  receiver  of  the  estates  may 
be  appointed^  ai^  the  defendants  enjoined  from  disposing  of 
any  patt  thereof;  and  for  general  relief,  &c. 

The  defendants,  in  their  answers,  admitted  that  Mary 
•MfS(ts^  before,  and  at  the  time  of  her  intermarriage  with  /. 
JX  Jaques^  was  seised  of  certain  real  estates,  which  they  men- 
tioned ;  and  was  possessed  of  personal  property,  consistiogof 
slaves,  hoifsehold  A) rniture,  horses,  carriages,  moneys,  secu- 
ri^es  (or  money,  &c.,  amoanting  to  about  twenty-two  thoti- 
sand  dollars.  That  the  deed  of  settlement,  of  the  ^5th  of 
September,  1805,  was  signed  and  sealed,  but  that  it  was 
never  deli  vere  J,  and,  therefore,  they  denied  its  validity.  They 
admitted  the  mortgage  ofHeyl^  and  a  judgment  against  him  for 
2,772  dollars ;  and  that  the  moi-tgage  and  judgment  were  put 
into  the  hands  of  J.  D.  Jaques,  by  Mary  Jaques,  to  collect ; 
and  that  he  was  let  into  the  receipt  of  the  rents  and  profits 
of  the  mortgaged  premises ;  that  J.  D.  Jaques  stated  and 
settled  an  account  with  Heyf^  the  balance  of  which,  on  the 
1st  of  July,  1806,  was  8,026  dollars  and  97  cents.  The 
defendants,  also,  admitted  the  sale  of  the  mortgaged  premises, 
•and  the  purchase  and  conveyances,  as  stated  in  the  bill,  set- 
ting forth  the  particulars  of  the  transaction;  that  Robert 
Jaques  had  notice,  at  the  time  J.  D.  Jaques  conveyed  to 
4itm  the  leasehold  lot  in  Murray-street,  of  the  manner  in 
Wbftch  /.  D.  Jaques  obtained  title  to  the  leasehold  prenrises 
tirtder  the  mortgage ;  and  that  the  lease  of  the  lot  in  Murray- 
street  was  renewed,  in  1812,  for  42  years,  and  assigned  to 
Robert  Jaques ;  and  thart  the  mortgaged  premises  purchased 
in  by  J.  D.  Jaques,  at  the  master's  sale,  were  paid  for  by 
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1815*      deducting  so  much  from  the  sum  reported  due  by  the  mas* 

v^^^v*^   ter ;  and  that  J.  D.  Jaques  informed  Mary^  his  wife,  that  he 

jEm.CHVAcH  had  received  the  said  money  from  Heyl^  or  property  equiva- 

JaJvm .     '®"^*'  ^*^  which  she  appeared  satisfied.     That  J.  D.  Jaques 

— —  never  paid  or  accounted  to  her  for  the  money  or  property 

so  received  and  obtained  by  htm.     The  defendant,  J.  D. 

Jerques,  admitted  that  he  received  808  dollars  and  71  cents, 

for  rents  and  profits  of  the  mortgaged  premises,  before  the 

sale,  which  he  had  not  paid  over.     That  his  marriage  was 

kept  secret   1 1  months  after  it  took  place,  during  which 

time  his  wife  transacted  her  business  by  her  former  name, 

Mary  Alexander ;  and  he  set  forth  further,  the  particulars 

of  his  account  of  expenses  for  maintaining  her,  her  horses, 

&c.,  during  her  life,  and  for  family  expenses,  &c. 

The  above  statement  is  thought  sufiicient  to  a  clear  un- 
derstanding of  the  decision  of  the  court,  without  entering 
into  a  detail  of  the  proofs  taken  in  the  cause. 

Riggs^  for  the  plaintiffs. 

T.  A.  Emmet^  and  Harris,  for  the  defendants. 

The  counsel,  on  both  sides,  went  into  a  particular  exami- 
nation of  the  proofs  in  the  cause,  and  the  account^  exhibited. 
The  following  are  the  material  points  insisted  on  in  the  argu- 
ment. 

For  the  plaintiffs,  it  was  contended,  1.  That  the  deed  of 
settlement  was  valid,  and  secured  to  Mary  Jaques  the 
whole  of  the  real  and  personal  estate;  that  the  deed  was  fre* 
quently  recognised  by  J.  D.  Jaques,  during  the  coverture, 
and  was  referred  to  in  her  will,  of  which  he  was  executor, 
and  had  acted  as  such.  Though  not  delivered  into  the 
hands  of  the  trustee,  but  kept  by  the  cestuy  que  trust,  it  was, 
nevertheless,  a  good  deed.     (9  Fes.  jun.  380.) 

2,  That  a  husband  is  bound  to  maintain  his  wife,  and 
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that  the  marriage  settlement  made  no  alteration  in  the  rale      1815. 
of   law,  in  that  respect ;    the    defendant,  J.    D.   Jaques^  Iv^*^^^^ 
could  not,  therefore,  be  allowed  to  deduct  the  charges  of  Epm.church 
her  maintenance,  or  the  family  expenses,  from  the  sums  re-     jaaurs 
ceived  out  of  her  personal  property,  and  for  which  he  was  — — — 
accountable.     (2  Aik.  513.)     The  wife  could  make  no  con- 
tract with  her  husband,  in  this  respect,  nor  vest  her  separate 
property  in  him.     (2  Vts.  jun.  488.     4  Bro.  C.  C.  409.) 

3.  That  the  purchases  of  the  mortgaged  premises  were 
made  with  the  money  oiMary  Jaques,  and  both  J.  Z>.  Jaques 
and  Robert  Jaques  must,  in  the  whole  of  this  transaction, 
be  regarded  as  trustees  for  those  entitled  under  her  will. 
The  surrender  of  the  old  lease,  and  taking  a  new  one,  did 
not  vary  the  rights  of  the  parties,  but  the  second  lessee  stands 
on  the  same  footing  as  the  first.  (2  Aik.  74.  Sugden*$  Law 
of  Vend.  444.  427.     9  Vesey,  jun.   375.) 

For  the  defendants,  it  was  argued,  that  if  the  bill  could 
be  sustained,  an  account  must  be  taken  before  a  master  ;  and 
the  only  object  for  the  court,  at  this  time,  would  be  to  settle  a 
few  principles,  for  the  guidance  of  the  master  in  taking  the  ac- 
count. The  point,  as  to  the  purchase  of  the  leasehold,  and 
renewal  of  the  lease,  ought  to  be  left  on  the  equity  reserved, 
on  the  coming  in  of  the  report.  The  principal  question  was, 
what  allowances  were  to  be  made  to  J.  D.  Jaques  for  the 
maintenance  of  his  wife,  and  the  family  expenses.  But  if 
the  settlement  deed  was  not  valid,  as  they  contended  it  was 
not,  then  the  bill  must  be  dismissed.  There  was  no  pre- 
tence that  the  deed  was  ever  delivered.  There  was  no  proof 
of  a  delivery.  In  Chamberlain  v.  Stanton,  {Cro.  Eliz. 
122.,)  where  a  deed  was  signed  and  sealed  by  the  defend- 
ant, and  laid  on  a  table,  and  the  plaintiff,  afterwards,  came 
and  took  it  up,  the  court  held  it  was  not  the  defendant's 
deed,  there  being  no  formal  delivery  of  it. 

That  J.  D,  Jaques  cannot  be  a  trustee  of  the  property  pur- 
chased by  him.  Robert  J<iques  was  a  fair  purchaser,  and 
cannot  be  held  to  be  a  trustee.     But  on  the  main  point, 
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1815.      bow  far  tlie  defendant,/.  D.  Jaqws,  is  to  be  allowed  for  the 

\^^'^^^^  expen^ea  of  maintaining  his  wife  and  family,  the  eyideoce 

Sm.CBURCH  gbows  concluBively,  that  it  waa  understoop,  and  agreed  by 

JiavBB.     Mn.  Jaqtusj  that  those  expenses  were  to  be  borne  by  her  5 

and  her  estate  ought,  therefore,  to  be  made  liable  for  them. 

At  any  rate,  a  husband  is  not  liable  to  pay  inltrest  on  tlie 
amount  of  her  estate  received  by  him.  (2  Fc^ey,  juo.  698. 
2  P.  Wms.  82, 83.) 

Th£  Chavcsllob.  This  case  having  been  brought  to 
a  hearing  on  the  pleadings  and  proofs,  it  seemed  to  be  4  coq- 
ceded  point,  that  there  must  be  a  reference  to  a  master  to 
take  and  state  an  account  between  th^  parties ;  and  the  ob- 
ject of  the  discussion  was  to  ascertain  and  settle  the  princi- 
ples upon  which  tlie  account  was  to  be  tak/en. 

1.  I  am  of  opinion,  in  the  first  place,  that  the  marriage 
settlement  of  the  25th  o(  September^  1 805,  is  to  be  consider- 
ed as  valid  and  binding.  It  was  executed  by  Mrs.  Jaquts^ 
prior  to  the  marriage,  with  the  usual  solemnities,  and  laid 
opoo  the  table,  in  the  presence  of  all  the  parties  to  it.  It 
was  executed  in  reference  to  the  marriage,  which  took  place 
immediately  thereafter,  and  while  the  deed  so  remained 
upon  the  table.  The  deed,  under  these circumstaoces,  is  tobe 
considered  as  duly  consummated ;  and  it  would  operate  as 
a  fraud  upon  the  wife,  and  be  repugnant  to  one  of  the  con- 
^  siderations  of  the  marriage  contract,  if  the  husband  could  be 
permitted  to  set  aside  the  deed,  for  the  want  of  some  tech- 
nical formality  in  the  delivery.  The  delivery  was  here 
sufficient  in  judgment  of  law,  and  the  taking  of  the  deed, 
aAerwards,  by  the  wife,  into  her  possession,  is  to  be  consi- 
dered as  done  with  the  assent  of  the  trustee,  and  for  safe- 
Jeering,  and  could  not  impair  its  validity.  The  husband, 
during  the  coverture,  recognised  the  deed  by  being  a  party 
to  the  conveyance  to  Robert  Jaques,  made  in  pursuance  of 
its  provisions ;  and,  since  the  death  of  his  wife,  he  has  re- 
cognised it  by  proving  and  acting  under  her  will,  which  re- 


CASES  IN  CHANCERY.  457 

fers  to  that  settlement,  and  declares  the  will  to  be  made  in      1815. 
pursuance  of  it.  ^^^^^"^*^ 

*  Methodist 

2.  The  deed  •!  settlement  being  valid,  and  to  be  support-  Epi8.Church 
ed  in  this  court,  the  defendant,  John  D.  Jaquesj  is  to  account     jawes. 

for  the  whole  personal    estate  of   his  wife    which  may ^-"^ 

have  come  to  his  possession.  But,  considering  the  confiden- 
tial nature  of  the  marriage  connexion,  and  the  agency  of  the 

estate,  which  usually  and  almost  necessarily  results  from  it, 
it  would  be  too  rigorous  to  charge  the  husband  with  interest 
on  Ihe  moneys  which  may,  from  time  to  time,  have  been  re- 
ceived. Some  of  the  cases  go  so  far  as  not  to  require  the 
husband  to  account  further  than  for  the  principal  of  the  wife^s 
separate  personal  estate,  in  cases  where  moneys  have  been 
received,  and  not  to  account  for  the  interest  which  he  may 
have  received  on  the  debts  due  to  her.  (Powell  v.  Haw- 
key ^  Cox,  2  P.  Wms.  82.  Squire  v.  Dean,  4  Bro.  326. 
Smith  V.  Lord  Camelford,  2  Vesey,  jun.  698.)  This  libe- 
ral rule  I  am  willing  to  adopt  in  this  case,  especially  as  Mrs. 
Jaques  was  very  indulgent  to  her  husband  as  to  the  manage- 
ment of  her  estate,  without  making  complaint  either  to  her 
trustee  or  to  this  court.  I  shall  presume,  that  such  receipts 
of  interest  (if  any)  were  expended  for  the  benefit  or  accom- 
modation of  the  wife,  and  shall  not  impose  on  the  husband 
the  burden  of  duly  accounting  for  every  particular  item  of 
such  expenditure. 

3.  The  defendant,  J.  D.  Jaques,  is  to  account  for  all  the 
^  rents  and  profits  which  he  may  have  received  of  her  real 

estate,  including  the  leasehold  estate,  and  the  freehold  estate 
purchased  in  by  him,  under  the  operation  of  HeyPs  mort- 
gage. These  lands  were  purchased  by  him  with  the  moneys 
of  his  wife,  and  the  purchases,  consequently,  enured  to  her 
benefit  as  a  resulting  trust.  The  defendant,  R^ert  Jaques, 
is,  also,  to  account  for  the  rents  and  profits  of  one  of  these 
estates,  purchased  by  him  of  /•  D.  Jaques,  and  unpaid  for. 
He  appears  to  be  justly  chai^eable  with  notice  of  the  trust 
Vol.  I.  *         3M 
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1815.      when  he  made  the  purchase ;  and^  consequently,  the  tract 

'^'^^v^^^  went  with  the  purchase.     But,  under  the  circumstances  of 

£pi8.Chvrcm  the  case,  it  would  be  reasonable,  and  1  direct  that  either 

ulvKs.    trustee  be  credited,  by  the  master,  in  taking  the  account, 

■■  with  any  beneficial  and  permanent  improvements  made  by 

him  upon  the  trust  estate. 

4.  No  allowances  are  to  be  made  to  the  defendant,  J.  Z>. 
Jaques^  for  the  maintenance  of  his  wife  and  family,  during 
the  coverture,  that  being  a  duty  chargeable  upon  him  as  bus- 
.  band,  and  in  no  respect  chargeable  upon  the  wife's  separate 
estate.  Such  an  allowance  would  be  a  fraud  upon  the  mar- 
riage settlement,  by  which  it  was  expressly  declared,  that 
the  husband  was  not  to  have  any  right,  or  interest,  in  law  or 
equity,  in  or  to  any  part  of  her  estate,  but  the  same  was  to 
be  subject  only  to  such  uses  as  she  should  declare  by  deed, 
and  to  her  separate  and  only  use  and  benefit.  The  estate 
was  not  to  be  subject  to  his  control  or  engagements ;  and, 
to  render  it  chargeable  with  the  maintenance  of  her  or  his 
family,  would  be  in  violation  of  the  settlement,  and  defeat  or 
impair  its  provisions.  1  have  not,  therefore,  paid  any  atten- 
tion to  the  parol  proof  of  the  confessions  of  the  wife  durii^ 
the  coverture,  as  to  any  agreement  that  the  family  expenses 
were  to  be  borne  by  her  separate  estate.  *  Such  confessions 
are  in  contradiction  to  the  solemn  contract  of  the  parties, 
by  deed,  when  they  were  separately  capable  of  making 
such  a  contract;  they  must  be  viewed  with  the  utmost 
jealousy,  as  made  under  improper  influence,  and  cannot  be 
permitted  to  be  set  up  by  the  husband  to  impair  the  rights 
of  his  wife  under  the  settlement.  The  utmost  that  I  can  do 
in  this  case  is,  to  allow  the  husband  to  be  credited  with  any 
necessary  reparations  bestowed  by  him  on  any  part  of  her 
estate ;  and  with  any  particular  specific  appropriation  of  her 
property,  (not  being  for  the  ordinary  maintenance  of  her  or 
his  family,)  which  may  have  been  made  by  her  special  as- 
sent and  direction,  in  the  given  case,  and,  apparently,  for 
her  benefit.    In  one  case  (4  Bro.  409.)  an  allowance  was 
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made  to  the  husband,  oat  of  the  wife's  separate  estate,  for  ^   jj^^ 
extra  expenses  in  her  maintenance ;  but  the  burden  was 
there  peculiar  and  extraordinary,  on  account  of  mental  de- 
rangement. ' 

5.  It  would  be  proper,  in  this  case,  and  for  the  benefit  of 
all  the  parties  in  interest,  that  the  real  estate  left  by  Mrs. 
Jaqtusy  including  the  lands  so  held  in  trust  for  her,  should  be 
sold,  and  the  proceeds  brought  into  court,  to  the  end  that  the 
same  may  be  distributed  according  to  the  directions  in  the 
deed  and  will  of  Mrs*  Jaques. 

Let  a  reference  be,  therefore,  made  to  a  master,  to  take 
and  state  an  account,  subject  to  the  directions  here  giren ; 
and  let  an  order  be  entered  for  the  sale  of  the  real  estate, 
&c. 

Decretal  order  accordingly.(a) 

(a)  S.  C.  on/e,  p.  65, 


Smith,  an  infant^  by  his  next  frimdj  against  Brush         June  27th. 

AND  OTHERS. 

Where  the  &ctt  charged  in  a  bill  are  fully  denied  by  the  answer,  there  can 
be  no  decree  against  the  answer,  on  the  evidence  of  a  single  witness  only, 
without  corroborating  circumstances  to  supply  the  place  of  a  second  witness. 

And  where  publication  had  passed  in  a  cause,  without  any  witnesses  being 
exaoiined  on  either  side,  the  court  refused,  especially  after  the  lapse  of 
more  than  two  yeart  from  the  time  of  filing  the  bill,  to  open  the  rvle  for 
publication,  on  the  affidavit  of  the  plaintiff  of  the  discorery  of  a  witness 
who  would  proTe  a  materia]  fact  in  the  cause,  denied  in  the  answer. 

JN or  would  the  court,  under  the  circumstances,  award  a/njgneif  isiuein  the 
cause*  that  being  a  measare  of  sound  discretion. 

THE  bill,  in  this  cause,  was  filed  January  7th,  1812. 
The  answer  of  Brush  was  put  in  July  39th,   1813.    In 
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1815.      Marchf  1813,  a  rule  was  entered  to  produce  witnesses  in 
^■^'V'^^  the  cause;  and,  in  January,  1815,  publication  passed,  no 
V.         witnesses  having  been  examined  on  either  side. 

The  facts  stated  in  the  bill  were,  that  Thomas  6t6i<m«, 
on  the  23d  of  July^  1 804,  gave  to  John  Smithy  the  plaintiff, 
a  note  for  6,000  dollars,  payable  in  five  years,  who  en- 
dorsed it  to  Robert  Smithj  jun.,  who,  in  AprUj  1809,  gave 
the  note  to  Theron  Ruddy  as  security,  who,  with  the  assent 
o{  Robert  Smith,  jun,,  delivered  the  note  to  the  defendant, 
Brush.  That  the  note  was  given  by  Gibbons  for  the  bene- 
fit  of  the  plaintiff,  his  natural  son,  which  was  the  considerar 
tion ;  that  Bnuh  brought  an  action  against  G^bons,  at  law, 
on  the  note,  on  the  trial  of  which  Robert  Smith,  jun.  was  a 
witness,  and  proved  the  facts  set  forth  in  the  bill,  as  to  the 
note ;  and  on  which  trial  a  verdict  was  found  for  the  plain- 
tiff. That  Brush,  when  he  took  the  note,  knew  the  original 
consideration  of  the  note,  and  the  trust  under  which  it  was 
received  ;  and  that  Brush  was  not  a  bona  fide  holder,  not 
having  paid  a  full  consideration  for  the  note ;  that  Gibbons 
being  willing  that  the  amount  of  the  verdict  should  be  ap- 
plied under  the  direction  of  the  court,  had  paid  the  money 
into  court;  and  the  bill  prayed,  that  the  money  might  be 
placed  at  interest  for  the  benefit  of  the  plaintiff;  and  that 
the  defendant,  Brush,  might  be  enjoined  from  proceeding  at 
law  on  his  judgment,  and  for  relief  generally ;  an  injunction 
was  issued  accordingly. 

Brush,  in  his  answer,  averred,  that  he  paid  a  good  and 
valuable  consideration  for  the  note,  which  he  set  forth,  and 
denied  all  knowledge,  at  the  time  he  received  the  note,  of 
the  original  consideration,  or  purpose,  for  which  the  note  was 
given,  or  of  any  trust  or  confidence  between  the  original 
parties ;  not  having  heard  of  any  such  allegation,  until  in 
November,  1809. 

A  motion  was  now  made,  on  the  part  of  the  plaintiff,  to 
open  the  rule  for  publication,  on  an  affidavit  stating  the  dis- 
covery, yesterday,  of  a  witness,  by  whom  he  could  prove 
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that  the  fiote  was  in  possession  of  Robert  Smith,  jon.,  after  it      1815. 
woe  due,  and  that  Smith  offered  it  as  a  pledge  for  money* 

T.  A.  Emmett  and  Colden,  in  support  of  the  motion. 

Boyd  and  Slosson,  contra. 

The  CHANi:ELLOR.  The  bill  charges  the  defendant, 
Brushy  with  purchasing  the  note  under  a  knowledge  of  the 
consideration  for.  which  it  was  given,  and  of  the  trust  under 
which  it  was  taken  bj  the  payee,  and  deposited  with  Robert 
Smith,  jun. ;  and  it  further  charges  him  with  not  being  a 
iotia  Jide  holder  for  a  valuable  consideration.  To  this 
charge  the  answer  states,  that  the  note  was  purchased  in 
April  OT  May,  1809,  for  a  valuable  consideration,  and  the 
Hems  formii^  that  consideration  are  particularly  mentioned, 
and  amount  to  3,550  dollars ;  that  the  note  was  assigned  to 
him  by  Robert  Smith,  jun.,  it  being  at  that  time  in  the  hands 
of  Therori  Rudd  ;  and  that,  at  the  time  of  the  assignment, 
he  was  not  informed  of  the  consideration  or  purpose  for 
which  the  note  was  given,  nor  of  any  agreement,  trust,  or 
confidence,  between  the  original  parties,  and  that  the  first 
knowledge  of  any  of  these  allegations  in  the  bill,  was  obtain- 
ed in  Jfovember,  1 809 ;  that  the  transfer  of  the  note  to  him 
was  absolute  and  unconditional,  and  the  same  is  solely  and 
exclusively  his  property. 

This  answer  was  put  in,  in  July,  1812,  and  the  rule  to 
produce  witnesses  was  entered  in  March,  1813,  and  publi- 
cation passed  in  January  last ;  and  a  motion  is  now  made  to 
open  the  publication,  on  affidavit  of  a  discovery  of  a  single 
witness,  by  whom  the  plaintiff  undertakes  to  prove  that  the 
note  was  in  possession  of  Robert  Smith,  jun.,  after  it  was  due, 
and  ibait  Smith  offered  it  as  a  pledge  for  money. 

The  decisive  objection  to  this  motion  is,  that  the  testimony 
would  not  be  material  if  produced.  It  is  a  well-settled  rule, 
that  there  cannot  be  a  decree  upon  the  facts  charged  in  the 
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1815  bill  and  denied  in  the  answer,  upon  the  deposition  of  a  sin- 
gle witness.  There  roust  be  two  witnesses,  or  concurring 
circumstances,  to  supply  the  place  of  a  second  witness,  be- 
.  fore  there  can  be  a  decree  against  the  answer.  {WalUmy, 
Hobbsj  2  Aik,  19.  Pember  v.  Mathers^  1  Bro.  53.) 
Here  are  no  circumstaoces  stated,  or  shown,  in  corroboration 
of  what  the  new! j-discovered  witness  might  prove.  I'he 
answer  is  clear  and  positive,  and  the  defendant,  Bnuh, 
stands  upon  his  right  to  the  judgment  at  law,  as  a  b<ma  Jide 
purchaser,  without  notice,  and  for  a  valuable  consideration, 
of  negotiable  paper  before  it  was  due.  It  was  suggested  tbot 
the  evidence  of  one  witness  might  justify  the  awarding  of  a 
feigned  issue  to  try  the  fact  of  notice,  or  of  a  purchase  out  of 
time.  But  that  step  must  rest  upon  discretion,  guided  by 
the  special  circumstances  of  the  case  ;  and  when  we  take 
into  consideration  the  great  lapse  of  time  since  Brmh  ob- 
tained his  judgment  at  law,  and  put  in  his  answer  in  tfab 
court,  during  which  period  the  plaintiff  has  not  been  able  to 
furnish  any  proof;  and  when  we  consider  further,  that  the 
recovery  on  the  note  was  strongly  resisted  on  the  trial  at 
law,  on  the  ground  of  forgery,  1  think  it  would  not  consist 
with  the  exercise  of  a  sound  discretion,  to  harass  the  defend- 
ant with  another  trial  at  law,  when  he  is  able  to  rest  upon 
his  defence  here.  I  am,  accordingly,  of  opinion,  that  the 
motion  be  denied. 

The  cause,  then,  came  on  to  a  hearing,  and  the  bill,  as  to 
Bra$h^  was  dismissed,  with  costs. 
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-Cart  BR 

Carter  and  Moore  against  The  United  Insurance     U»rr.iii».Co; 
Company  of  New- York.  JuMftsth. 

A  bill  filed  to  recover  the  amount  of  a  total  loss  on  a  poliqif  of  innuranee, 
•tating  no  other  ground  of  equitable  relief,  than  that  the  policy  had  bean 
assigned  to  the  plaintiffs  by  the  insurers,  in  whose  name  it  had  been  effsct- 
ed,  and  that  the  insurers  refused  to  pay,  was,  on  demurrer,  dismissed,  with 
costs,  the  plaintiff  havuy  adequate  remedy  at  taw. 

THE  bill  was  filed  by  the  plaintiffs,  as  assignees  of  a 
policy  of  insurance,  underwritten  by  the  defendants,  for 
Willtam  TUus  and  George  Chbbs^  on  which  the  plaintiffi 
claimed  payment  for  a  total  loss.  The  insurance  was  on 
500  barrels  of  flour  from  Ktwport  to  Sf.  Jago  de  Cuba^  on 
board  the  Spanish  brig  Patrioia^  which  was  captured  by  a 
Carihagena  privateer.  On  the  Sist  oi  December^  1814,  the 
policy  was  assigned  by  Titus  and  Gibhs  to  the  plaintifis,  in 
trusty  for  themselves  and  other  creditors  of  Titus  and  Gihhs* 
The  bill  charged  that  the  defendants  refused  to  pay  the  loss, 
alleging,  among  other  things,  that  the  plaintifis  had  no  title 
to  the  property  insured,  which,  in  fact,  belonged  to  one  J.,  a 
Spaniard^  and  not  to  Titus  and  Gibbs.  The  bill  prayed  that 
the  defendants  might  answer  the  matter  charged  in  the  bill, 
and  be  compelled  to  pay  the  plaintiffs  the  amount  insured, 
as  for  a  total  loss. 

To  this  bill  the  defendants  demurred  on  the  following 
grounds:  That  it  appeared  by  the  bill  that  the  plaintiffs' 
demand,  or  cause  of  action,  was  properly  cogaizMe  in  a 
court  of  law ;  as  it  is  not  alleged  that  Titus  and  Gibbs 
refused  to  let  the  plaintiffs  make  use  of  their  names,  in  a  suit 
at  law ;  or  that  they  are,  in  any  way,  hindered  from  prosecuting 
at  law ;  or  that  they  stood  in  need  of  any  discovery  to  aid 
them  in  such  action. 
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1815*  S.  Jones  J  jun.,  in  support  of  the  demurrer.      He  cited 

^^^^^^^^  Marsh,  on  Ins.   679.     4  Bro.  P.  C.  {Tomlin^s  edit.)  436. 
▼•         Mosdy^s  Rep.  83.     1  Atk.  457. 


T.  A»  Emmet  J  contra. 

The  Chancellor.  The  demand  is  properly  cogniza- 
ble at  law,  and  there  is  no  good  reason  for  coming  into  this 
court  to  recover  on  the  contract  of  insurance*  The  plaintifis 
are  entitled  to  make  use  of  the  nam^of  Gibbs  and  Titus j 
the  original  assured,  in  the,  suit  at  law  ;  and  the  nominal 
plaintiffs  would  not  be  permitted  to  defeat  or  prejudice  the 
ri^t  of  action.  It  may  be  said  here,  as  was  said  by  the 
Chancellor,  in  the  analogous  c^seof  Dhegetoft  v.  The  Lon^ 
don  Assurance  Company^  {Mosely^  83.,)  that,  at  this  rate, 
all  policies  of  insurance  would  be  tried  in  this  court.  In  that 
case  the  policy  stood  in  the  name  of  a  nominal  trustee ;  but 
that  was  not  deemed  sufficient  to  change  the  jurisdiction  ; 
and  the  demurrer  to  the  bill  was  allowed,  and  the  decree 
was  afterwards  affirmed  in  parliament  (3  Bro.  P.  C.  525.) 
The  bill,  in  this  case,  states  no  special  ground  for  equitable 
relief;  nor  is  any  discovery  sought  which  requires  an  answer^ 

Bill  dismissed,  with  costSi. 
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4Q5 


1815. 


Barker  against  Elkins  and  Simpson. 

Where  a  defendant,  in  an  action  at  law,  has  not  used  due  diligence  in  making 
hii  defence,  or  in  applying  to  this  court  for  a  discovery,  to  assist  bis  defence, 
at  law,  If  necessary,  he  cannot,  after  a  verdict  against  him,  obtain  the 
aid  of  this  court  to  stay  the  proceedings  at  law,  or  to  have  a  new  trial. 

THE  plaintiff  aufEorized  Michael  Connellin,  at  Mew- 
Orleans^  to  purchase  and  ship  for  him  a  certain  quantity  of 
flour  and  cotton,  and  to  draw  on  him  for  payment.  Connel- 
/m,  in  Marchj  1812,  drew  bills  on  the  plaintiff,  in  favour  of 
lUkins  at  60  days  sight,  which  were  accepted  by  the  plain- 
tiffy  but,  afterwards,  protested  for  non-payment.  Elkins 
claimed  the  amount  as  bolder  of  the  bills.  On  the  return  of 
the  protested  bills  to  Jfew-OrleanSi  ConntUin^  who  had  the 
flour  and  cotton  in  his  possession,  assigned  them  over  to  the 
defendants,  in  trust,  to  pay  the  bills  and  other  demands,  &c. 
Part  of  the  bills  were,  afterwards,  paid  by  the  plaintiff;  and 
the  flour  and  cotton  so  assigned  were  sufficient  to  pay  the 
balance  due.  The  defendants  sold  the  flour  and  cotton 
without  crediting  the  plaintiff  with  the  proceeds  ;  and  in 
Jimtiary,  1813,  brought  an  action  at  law  on  the  bills  against 
the  plaintiff;  and,  in  Aprii^  1813,  obtained  a  verdict  against 
him  for  5,606  dollars  and  48  cents.  Pending  the  suit  at  law, 
Omntllin  died  insolvent.  The  plaintiff  further  chaiiged,  in 
his  bill,  that  he  had  been  deprived  of  the  means  of  obtaining 
1^1  testimony  to  defend  the  suit  at  law ;  and  that  the  pre- 
sent defendants  were  insolvent.  He  prayed  for  a  discovery 
and  account,  and  an  injunction  to  stay  further  proceedings 
on  the  verdict  at  law. 

It  appeared  that  an  injunction  had  been  moved  for,  on  a 
former  bill,  for  that  purpose,  a  few  days  previous  to  the 
trial  at  law,  and  was  denied ;   and  that,  without  dismissing 

Vol.  I.  3  N 


Ba&kkr 

V. 

Elkiits. 


•/ttne29th. 
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Igl5.  the  former  bill,  the  present  bill,  with  some  slight  amend- 
ments, was  filed,  and  an  injunction  allowed  by  a  master, 
on  the  plaintitf^s  bringing  the  amount  of  the  verdict  into 
court. 


Slosson,  for  the  defendants,  now  moved  to  dissolve  the 
injunction,  on  the  ground  that  the  first  bill  had  not  been  dis- 
missed ;  that  an  injunction  had  once  been  denied  ;  ( )  Aik* 
394. ;)  and  that  no  sufficient  equity  was  stated  in  the  bill. 

Wells,  contra,  offered  to  enter  a  rule  instanterj  for  dis- 
missing the  former  bill,  with  costs.  The  injunction  on  the 
first  bill,  he  said,  was  denied,  because  the  plaintiff  did  not 
sufficiently  account  for  his  delay,  in  not  applying  for  it 
before,  or  until  on  the  eve  of  the  trial  at  taw.  He  urged 
that,  if  the  injunction  was  not  retained,  the  plaintiff  would  be 
remediless,  as  the  plaiiltiffs  in  the  suit  at  law  were  insol- 
vent. 

The  Chancellor.  The  plaintiff  should  have  made  his 
defence  at  law,  by  way  of  payment,  or  set-off;  and  be 
might,  perhaps,  have  called  for  a  discovery  in  aid  of  his 
defence  at  law.  No  reason  is  assigned  why  he  did  not  call 
for  a  discovery,  or  prepare  and  defend  himself  in  due  season. 
He  has  not  stated  what  were  the  obstacles  to  a  defence  at 
law.  A  defendant  cannot  come  here  for  a  new  trial, 
when  no  special  ground  of  fraud  or  surprise  is  su^ested, 
and  when  he  neglects,  or  omits  due  diligence,  and  without 
due  excuse,  to  defend  himself  in  his  proper  place.  This 
is  a  fundamental  doctrine  in  this  court.  (Le  Cruen  v.  Gou- 
vemeur  <Jr  KembUj  1  Johns.  Cas.  436.  MVkkar  v. 
Wolcott,  4  Johns.  Rep.  510.  Lansing  y.  Edd^^  decided 
*  .^n/«,  p.  49.  in  this  court,  June,  1814.*  Smith  irJUeadr.  Lowry,  Oc- 
t  .in/e, p. 320.  to6er,  18l4.t  The  principle  has  been  so  often  declared, 
that  it  is  useless  to  enlarge ;  and,  without  resting  on  minor 
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objections,  the  injunction  caonot  be  retained  on  the  merits      1815. 
of  the  case. 

Motion  grantcd.(a) 


Stouohtoh 
Lyvch. 


(a)  See  De  Lime  v.  Glmuell,  AH.ScM,  369.    Tyrpin  v.  Thwuu,  2  H»  k 
M.  139.  S.  P. 


»*« 


Stoughton  against  Ltnch.  Jufyl%u 

Whsre  articles  of  copartnership  stipulated,  that  the  capital  and  prq/Us  of  the  • 
company  should  remain  in  the  house,  and  be  employed,  during  the  cupart- 
nenhip,  for  the  benefit  of  the  Concern,  each  party  being  at  liberty  to  with- 
draw from  the  joint  funds  so  much  only  as  was  necessary  for  his  private  ex- 
penMS  ;  it  was  held  that  neither  party  had  a  right  to  withdraw  from  the 
funds  money  to  purchase  plate,  household  furniture,  carriages,  horses,  4rc. 
but  only  for  family  expense,  and  the  reasonable  education  of  children,  &c. 

If  one  partner  withdraws  oi  uses  the  partnership  funds,  in  bis  own  private 
trade  or  speculations,  he  must  account  not  only  for  the  intereit  on  the 
moneys  so  withdrawn,  but  for  theproJUs  of  that  trade. 

THIS  was  a  bill  for  an  account  between  the  parties,  as 
partners  in  trade.  The  articles  of  copartnership  were 
dated  the  10th  of  March^  1783,  both  parties  then  residing 
in  the  United  Netherlands.  By  these  articles,  the  parties 
agreed  to  establish  a  trading  house  2i  New-York^  and  the 
plaintiff  was  to  proceed  to  .ATe'w- Fori,  for  that  purpose,  as 
soon  as  possible,  after  the  1st  of  May^  ensuing.  The  part- 
nership was  to  continue  for  seven  years  after  the  plaintiff's 
arrival  in  Xtw-York^  and  then  six  months  after  notice  <^ 
separation.  The  plaintiff  was  to  be  the  active  partner,  or 
to  take  the  labouring  oar,  and  the  profits  were  to  be  equally 
drrided.  The  capital  was  to  be  7,500  pounds  sterling,  of 
which  the  defendant  was  to  furnish  5,000  pounds,  and  the 
plaintiff  the  residue  ;  and  to  pay  an  interest  of  five  per  cent, 
on  his  deficiency  of  capital.     The  capital  and  profits  to  re- 
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1815.      fnain  in  the  house j  and  be  employed  for  the  benefit  of  the 

^^^^^>^^^  concern^  during  the  partnership^  zoithdraming  such  part  only 

T.        '  as  may  be  necessary  for  private  expenses.     The  defendant 

LTgca      proposed    to    establish  himself   at   Philadelphia*    A  fair 

balance  of  the  books  of  the  firm  was  to  be  made,  signed,  and 

approved  by  the  parties,  annually.    Neither  party  was  to  do 

business  at  J^ewYork^  on  their  private  account,  during  the 

partnership,  nor  lend  any  of  the  capital  stock,  nor  enter  into 

any  acceptances,  for  account  of  the  partnership,  without 

mutual  consent,  each  party  doing  his  best  to  promote  the 

advantage  of  the  company ;  the  plaintiff  was  to  carry  out 

to  Mw'York  1,000  pounds  sterling.     The  partnership  was 

dissolved  in  July,  1 795. 

The  decretal  order  of  reference,  of  the  6th  of  Ju/y,  1814, 
to  a  master,  to  take  and  state  an  account  between  the  parties, 
directed  the  defendant  to  be  charged  with  interest  upon  all 
such  sums  of  money  as  he  may  have  drawn  out  of  the  co- 
partnership  funds  beyond  the  amount  necessary  for  his  pri- 
vate  expenses. 

The  master,  in  his  report^  stated,  that  the  defendant  claim- 
ed, under  the  head  of  charges  necessary  for  his  private  ex- 
penses, (1.)  1,200  dollars,  for  his  family  expenses  at  Bruges, 
from  the  6th  of  October^  1783,  the  day  on  which  the  plain- 
tiff commenced  business  at  Aew-Ybri,  to  the  1st  of  April^ 

1 784.  (2.)  500  dollars,  expenses  of  removing  from  Bruges 
to  London^  in  jlpril,  1784.  (3.)  5,000  dollars  expenses  in 
London^  from  the  1  st  of  jJpn/,  1784,  to  the   1st  o(  April, 

1785.  (4.)  1,500  dollars,  for  expenses  from  that  day  nntil 
the  defendant's  arrival  in  J^ew-Yorkj  including  the  passage. 
(5.)  5,6 1 0  dollars,  for  plate,  harpsichord,  carriage  and  horses, 
and  furnishing  a  house  in  KtwYork.  (6.)  1,260  dollars, 
annually  for  rent  of  a  house  in  New  Yorky  from  the  let  oC^ 
April,  1788,  to  the  3d  of  July,  1795.  (7.)  1,050  dollars, 
annually,  expenses  of  educating  four  children,  from  1792  to 
JvJy  3d,  1795.  All  these  charges  were  disallowed  by 
the  master,  and  exceptions  were  taken  by  the  defendant. 
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The  points  discussed  and  decided,  arose  on  these  ezcep-      1815. 
tions,  and  for  further  directions  to  the  master. 

T.  A.  Emmet,  Rigg^j  D.  B,  Og Jen,  and  P.  J.  Munro, 
for  the  defendant. 


Stovobtov 
Ltbgb. 


Harison  and  fVells^  for  the  plaintiff. 

The  Chancellor.  The  articles  of  copartnership  in- 
tended to  preserve,  in  a  state  of  progressive  accumulation, 
the  funds  of  the. house ;  and  the  clause  upon  which  the  ques- 
tion before  me  has  arisen,  is  to  be  taken  strictly.  This  is 
evidently  the  sense  and  spirit  of  the  agreement.  It  is  ex- 
pressly stipulated,  that  the  capital  and  profits  of  the  com- 
pany were  to  remain  in  the  house,  and  to  be  employed  for 
the  benefit  of  the  concern,  during  the  partnership,  with  this 
special  exception,  that  such  part  only  was  to  be  withdrawn, 
as  might  be  necessary  for  private  expenses.  And  to  show 
the  care  with  which  the  parties  guarded  the  funds  from  be- 
ing diverted  by  either  of  them,  it  was  further  stipulated  that 
neither  of  them  was  to  do  biisiness  at  New-York  on  their 
private  account,  nor  lend  any  of  the  capital  stock,  or  enter 
into  acceptances ;  but  each  party  was.  to  do  his  best  to 
promote  the  advantage  of  the  company.  After  reading  these 
articles,  it  is  impossible  not.  to  view  most  of  the  charges 
which  the  defendant  wishes  to  include  under  the  special  ex- 
ception as  palpably  inadmissible.  To  consider  plate, 
musical  instruments,  carriage  and  horses,  and  the  whole 
furniture  of  a  house,  as  coming  within  the  permission  granted 
to  the  parties  to  withdraw  the  funds  of  the  house  only  when 
necessary  (or  private  expenses,  is,  in  my  judgment,  an  un- 
reasonable and  extravagant  pretension.  The  object  of  the 
decretal  order,  of  last  Judy,  was,  not  to  exempt  from  interest 
all  those  moneys  withdrawn  that  were  not  supposed  to  be 
employed  in  land  speculations.  I  then  observed,  that  if  the 
funds  so  withdrawn  had  been  employed  in  trade,  the  party 
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1813.  would  hare  bad  to  account,  not  merely  for  ioterest^butfor  the 
profits  or  that  trade ;  aod  we  find  autbority  for  this  in  Braum 
V.  LittoTij  (I  P.  Wms.  140,,)  and  in  Crawshay  v.  Collins^ 
( 1 5  yes.  2 1 8.,)  wbere  the  principle  is  stated,  that  if  one  part- 
ner trade  alone  on  a  joint  stock,  he  shall  divide  the  profits* 
The  least  that  I  could  do,  in  this  case,  was  to  make  him  pay 
interest  on  all  moneys  withdrawn  beyond  tbe  private  neces- 
sity expressed  in  the  contract.  The  interest  of  the  parties 
as  joint  traders,  the  obvious  policy  and  meaning  of  tbe  con- 
tract, and  that  good  faith  which  is  the  animating  principle 
in  all  mercantile  associations,  unitedly  concur  in  recommend- 
ing us  to  view  the  claims  set  up  by  either  party,  under  tbe 
exception,  with  a  jealous  and  scrupulous  eye.  Without 
such  a  rule  of  construction,  a  partnership,  like  the  present, 
with  all  its  provisions  to  preserve  the  funds  of  the  house 
untouched,  might  soon  languish  under  the  carelessness,  or  dis- 
sipation, or  discordant  and  rival  views,  of  either  of  the  con- 
tracting parties. 

The  parties,  then,  bad  in  view,  that  funds  were  to  be 
withdrawn  only  when  necessary  for  private  expenses ;  and 
when  at  any  time  withdrawn,  the  party  must  have  done 
it  with  a  view  to  that  necessity.  That  must  have  been 
Me  purpose  for  which  they  were  withdrawn*  Tbe  more 
safe  and  regular  way  would  have  been,  to  have  stated,  in 
each  case,  the  object  of  the  appropriation,  so  that  each 
party,  at  tbe  end  of  every  year,  when  a  fair  balance  of  tbe 
books,  according  to  the  articles,  was  to  be  made,  signed,  and 
approved,  might  have  known  and  judged  of  the  requisite 
appropriation.  But  it  would,  perhaps,  be  too  rigorous  to 
require  the  production  of  such  an  original  entry  to  justify 
every  such  appropriation  ;  and  I  am  willing  even  to  presume, 
that  a  fair  and  reasonable  sum,  drawn  away  in  each  yeat, 
was  necessary  for  the  private  expenses  of  each  individual 
partner  during  that  year.  Beyond  this  presumption  I  can- 
not go.  All  the  European  expenses  of  the  defendant  are, 
therefore,  to  be  laid  out  of  tbe  case,  because,  as  I  under- 
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stood  from  the  au^estions  of  the  counsel  upon  the  argumeDt,  1815. 
there  was  no  coDcarrent,  or  any  thing  like  cotemporary,  ap- 
propriations, or  drafts,  with  any  presumed  reference  to  those 
expenses.  I  am  to  presume,  then,  and  I  do  presume  and  _ 
believe,  that  the  defendant  never  deemed  it  necessary,  at 
the  time,  to  recur  to  the  permission  granted  under  these  ar- 
tides,  to  meet  and  defray  those  expense<<.  The  idea  of  in- 
cluding them  under  this  article  was  an  after-thought,  arising 
many  years  after  those  expenses  had  been  borne  and  for- 
gotten. 

With  respect  to  the  moneys  drawn  out  by  the  defendant, 
after  his  arrival  and  settlement  in  this  country,  (and  no  mo- 
neys were  called  for  by  him  before,)  it  may  be  difficult  to 
estimate  the  allowance  that  ought  reasonably  to  be  made  for 
necessary  private  expenses ;  for  so  far^  and  no  farther,  I 
can  presume  the  moneys  diverted  by  the  defendant  within 
any  given  year,  were  applied.  It  ought  to  be  observed, 
that  the  inquiry  is,  not  what  the  defendant  ought  to  have  as 
suitable  to  his  establishment  and  fortune,  but  how  much  we 
can  fairly  presume  he  thought  proper  to  draw  out  of  the  funds 
of  this  company  for  that  object.  If  no  money  was  drawn 
out,  in  any  given  year,  by  the  defendant,  I  am  to  presume  he 
elected  to  support  his  family,  for  that  year,  out  of  other fundsj 
and  deemed  it  most  advantageous  that  his  portion  of  the 
funds  of  this  company  (and  which  was,  probably,  only  a 
small  part  of  his  estate)  should  continue  to  be  employed  in 
the  business  of  the  concern.  On  this  ground,  therefore, 
I  cannot  presume,  and  unless  the  defendant  can  furnish  the 
proof  to  the  master,  I  cannot  allow,  that  any  part  of  the 
funds  of  the  company  were  withdrawn  to  meet  the  interest 
of  the  moneys  with  which  he  built  the  house  in  which  he 
lived.  If  the  defendant  was  able  to  build  and  occupy  such 
a  bouse  with  other  funds,  it  is  impossible  to  suppose  he 
thought  it  necessary  to  curtail  his  capital  in  this  company, 
to  pay  himself  for  living  rent  free  in  his  own  house.  No 
prudent  man  would  so  abuse  and  misapply  bis  own  funds. 
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18i5«  He  either  withdrew  the  funds  because  be  wanted  them  for 
actual  current  expenses,  or  for  some  purpose  unauthorized 
by  his  contract  I  am,  therefore,  of  opinion,  that  the  chai^ge 
.  of  rent  was  properly  rejected  by  the  master.  The  expense 
of  his  family,  and  the  reasonable  education  of  the  children, 
may  be  fairly  presumed  to  have  been  supported  out  of  funds 
drawn  from  the  concern  within  the  year ;  and  the  only  chaiige 
in  the  master's  report,  which,  I  think,  was  a  proper  subject 
of  allowance,  to  a  certain  extent,  was  that  of  the  expense  of 
education  of  the  children  of  the  defendant;  the  proper 
sum  which  the  master  is  to  allow  for  that  education,  as  well 
as  for  the  other  expenses  of  the  family,  must  depend  upon  • 
what  shall  appear  to  him  to  be  a  reasonable  allowance  to  a 
person  of  the  defendant's  rank  and  business,  and  under  all 
the  circumstances  of  the  case.  This  allowance,  however, 
for  any  j^ven  year,  is,  in  no  case,  to  exceed  the  amount  of 
the  moneys  drawn  out  by  the  defendant  within  that  year. 
Beyond  that  sum,  I  have  no  ground  for  any  presumption  and 
allowance ;  and  if  the  defendant  made  no  diversion  of  the 
funds  of  the  company  in  any  given  year,  I  shall  contend, 
that  he  elected  to  lot  these  particular  funds  flourish,  for  that 
year,  in  the  business  of  the  concern,  and  to  support  his  family 
out  of  other  parts  of  his  estate  less  beneficially  employed. 

The  exceptions  are,  accordingly,  overruled,  with  costs ; 
and  the  master  must  have  further  directions,  according  to 
this  opinion. 

Rule  accordingly. 
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1815. 


Moses  and  othees  against  Murgatroyd, 


Administrator^  ^c.  Jviy  3d. 

An  administrator,  or  trustee,  who  resists  a  claim,  and  litigates  bonajidt^  from 
a  conviction  of  duty,  and  where  no  intentional  default  is  made  to  appear, 
will  not,  under  the  circumstances  of  the  case,  be  charged  j>sr«Ofia%  with 
the  costs  ;  but  they  must  be  paid  out  of  the  assets  of  the  intestate. 

On  a  rehearing  the  court  refused  to  alter  the  decree  before  given  in  the  caase, 
(see  ante,  p.  119.,)  except  as  to  the  payment  of  costs  by  the  administrator. 

And  the  court  refused  to  order  the  costs  of  the  adminstrator  of  the  mortga- 
gor, on  the  sale  of  premises  mortgaged  in  /ee ,  to  be  paid  out  of  the  pro- 
ceeds in  this  court. 

ON  a  rehearing  against  the  decree  of  the  29ih  otJh^ust 
last,  in  this  cause,  \ante^  p.  119.,)  the  objections  to  that 
decree  were,  1.  Because  it  was  decreed  that  the  amount 
of  the  moneys  in  the  hands  of  Charles  Wilkes  be  paid  to 
the  plaintifis,  under  their  demand,  founded  on  the  assignment 
of  the  12th  of  February/,  1806,  mentioned  in  the  pleadings ; 
whereas  those  moneys  arose  out  of  the  proceeds  of  the 
cargo  of  the  ship  Emperor ^  under  the  two  assignments  of 
the  30th  of  December^  1805,  and  the  12th  of  February^ 
1806. 

2.  Because  it  was  decreed  that  the  defendants  should  pay 
cos  ts. 

It  was,  also,  ui^ed,  on  the  rehearing,  that  the  costs  of  the 
administrator,  relative  to  Lawrence* s  mortgage,  ought  first 
to  be  paid  out  of  the  assets  resulting  from  the  mortgage,  and 
the  residue  only  be  distributed. 

T.  A.  Emmet  and  Wells^  for  the  defendants. 

Harison  and  Hoffmany  contra. 

The  Chancellor.    It  appears  from  the  pleadings  and 
proofs,  that  S.  G.  Ogden  made  three  assignments  of  pro- 
VoL.  I.  3  0 
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1815.  perty  to  Samuel  Murgatroyd.  The  first  assignment  was 
on  the  20th  of  December ^  1 805.  That  assignment  has  not 
been  made  an  exliibit,  or  an  object  of  proof,  for  the  defend- 
,  ant  seems  not  to  have  placed  any  reliance  upon  it  as  a  mat- 
ter of  defence  ;  and,  therefore,  the  precise  terms  of  it  do  not 
appear.  But,  from  the  incidental  notice  taken  of  it  in  the 
cause,  it  appears  to  have  been  an  assignment  of  a  quantity  of 
coffee  on  board  the  ship  Emperor,  and  arising  out  of  some 
old  debt  due  to  Ogden  from  the  government  oiHaytu  This 
first  assignment  was  not  made  by  Ogden^  nor  accepted  by 
Murgatroyd^  as  a  especial  security  for  any  particular  debt ; 
but  was  intended  as  a  general  security  for  advances  and 
responsibilities  made  or  incurred  by  Murgatroyd  on  account 
of  Ogden.  The  next  assignment  was  made  on  the  20tfa  of 
February y  18Q6  ;  and  though,  like  the  former,  it  was 
general  in  its  terms,  yet  it  has  been  8bo\^ii  and  decreed  to 
have  been  made  and  accepted  as  a  special  security  for 
MurgatroyJPs  endorsement  of  the  notes  stated  in  the  bill. 
This  assignment  was  of  100,000  pounds  of  coffee,  or  other 
goods  of  equal  value,  (or  to  the  value  of  20,000  dollars,)  oq 
board  of  the  said  ship,  being  the  returns  of  the  outward 
cargo.  The  third  assignment  was  of  the  freight  of  the  ship  ; 
but  as  no  part  of  that  freight  ever  came  to  the  possession  of 
the  assignee,  it  becomes  of  no  consequence  in  the  present 
case. 

The  ship,  with  her  cargo,  arrived  at  J^ew-York;  and  it 
has  been  ascertained,  under  an  arbitration  acceded  to  by  the 
parties,  that  of  the  proceeds  of  that  cai^o,  consisting  of 
coffee,  cotton,  and  sugar,  the  sum  of  16,270  dollars  and  50 
cents  came  to  the  hands  of  the  defendant,  under  the  two 
assignments,  without  distinguishing  whether  those  proceeds 
came  to  hand  under  the  one  or  the  other  assignment,  though 
it  admitted  that  a  considerable  part  of  the  coffee  was 
to  be  placed  to  the  account  of  the  second  assignment. 
After  deducting  from  those  proceeds  the  amount  which 
had  been   paid  on  two  of  the    notes  mentioned  in  the 
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pleadings,  the  sum  of  11,150  dollars  and  50  cents  was      1815. 
placed  in  the  hands  of  Mr.  Wilkes^  to  abide  the  decree  in 


this  suit.  V. 

Upon  a  consideration  of  the  case,  under  all  its  circum-  ' 

stances,  it  appears  to  me  that  the  administrator  cannot  be 
permitted  to  protect  part  of  the  coflee  against  the  operation 
of  the  second  assignment ;  and  that  the  whole  amount  of  the 
moneys  in  the  hands  of  Mr.  Wilkes  was  justly  applied,  by 
the  decree,  to  the  payment  of  the  notes  mentioned  in  the 
bill. 

The  amount  of  coffee  claimed,  in  this  case,  falls  short  of 
the  quantity  specified  in  the  second  assignment ;  and  it  does 
not  appear  that  the  coffee,  laden  on  board,  had  any  distin- 
guishing mark  to  designate  from  what  particular  source  it 
arose ;  and  the  proceeds  of  it  seem  never  to  have  been  dis* 
criminated  as  belonging  to  different  objects,  either  by  the 
assignee  or  his  administrator.  The  coffee  must  have  been, 
originally,  confounded  in  one  entire  parcel,  and  as  yielding 
one  entire  sum,  to  be  appropriated,  generally,  to  the  indem- 
nity of  the  intestate,  for  his  engagements  on  behalf  of  O^cfen. 
This  is^the  necessary  conclusion  to  be  drawn  from  the  case, 
as  the  first  assignment  is  not  even  made  an  exhibit  in  the 
cause ;  and  the  distinction  now  set  up,  on  the  rehearing, 
appears  not  to  have  been  made  by  the  intestate,  nor  relied 
on  as  a  material  point  of  defence  by  the  defendant.  The 
first  assignment  created  no  special  trust  in  the  intestate. 
It  was  made  for  his  indemnity  at  lai^e  against  existing  and 
future  advances  and  responsibilities  for  Ogdtn;  and  when 
the  intestate  accepted  of  a  second  assignment  of  coffee,  on 
board  of  the  same  ship,  to  a  precise  amount,  and  to  meet  the 
demands  of  particular  creditors  of  Ogden^  a  slight  variation 
in  the  description  of  the  source  from  whence  the  coffee  pro- 
ceeded seems  not  to  be  sufficient  to  justify  the  assignee  in 
disregarding  his  trust.  The  safer  and  better  rule  is  to  pre- 
clude this  recent  pretension  as  dangerous  to  the  fidelity  and 
security  of  the  trust ;  and  which  pretension  the  intestate,  and 
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]  8 1 5.  his  representative,  may  be  considered  as  having  successively 
^^"^^^^^  ^oaived  by  their  own  conduct.  In  construing  the  iostniments, 
▼-  we  are  to  look  to  the  rights  of  the  parties,  as  they  stood  when 
^^^.^^..^^^  *  the  second  assignment  was  made  and  accepted.  The  two  as- 
signments were  the  acts  of  the  same  parties ;  and  as  the  second 
chained  the  intestate  with  a  special*  trust,  we  ou^t,  if  possi* 
ble,  to  give  it  full  effect,  and,  if  necessary,  to  make  all  the 
coffee  on  board  subservient  to  that  trust,  to  the  specified 
amount,  without  inquiring  how  much  proceeded  from  one 
source,  and  how  much  from  another.  That  addition  cannot 
well  be  considered,  under  the  pecuhar  circumstances  of  this 
case,  as  an  essential  part  of  the  description*  The  great  object 
and  substance  of  the  contract  was  cofiee  to  a  certain  amount. 
The  intestate  accepted,  and  assumed  to  apply  to  the  dis- 
charge of  particular  debts,  100,000  pounds  of  coffee,  or  to 
the  amount  of  30,000  dollars ;  and  he  ought  not  to  be  heard 
in  his  allegation,  that  he  has  coffee  sufficient,  but  that  he 
chooses  to  apply  part  of  it  to  other  purposes,  according  to 
his  own  discretion,  because  be  can  now  undertake  to  show 
that  part  of  his  coffee  was  purchased  from  another  source, 
or  with  other  proceeds  than  those  mentioned  in  the  assign- 
ment. Admitting  the  fact  to  be  so ;  yet  while  no  particular 
rights  of  third  persons  are  concerned,  (and  none  were  when 
the  second  assignment  was  made,)  the  specification  of  the 
quantity  will  control  the  residue  of  the  description,  and  cover 
whatever  coffee  he  may  have  had  on  board  to  that  amount. 
Suppose  there  had  been  coffee  enough  on  boar^,  but  all  of 
it  the  result  of  the  Hayti  debt,  would  the  intestate  Have 
gone  clear  of  his  trust?  That  cannot  be  admitted  As  the 
parties  were  competent  to  bind,  by  this  second  assignment, 
all  the  coffee  on  board,  and  as  they  intended  to  bind  100,000 
pounds  of  it,  the  intestate  must,  on  every  sound  construction] 
be  answerable,  under  his  trust, /or  that  quantity  of  his  coffee 
on  board,  without  being  permitted  to  rest  on  the  question,  (im- 
material in  this  case,)  how,  or  with  what  property,heprocured 
it.    It  lies  not  in  his  mouth  to  impair  or  defeat  his  trust,  by 
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such  a  refinement,  in  his  own  favour;  and,  especially,  ought      1815. 
he  to  be  precluded,  if  no  such  discrimination  was  kept  up  from  ^^Ty'^^ 
the  time  of  the  acceptance  of  the  assignment,  through  all  the         t. 
stages  of  negotiation  and  dispute,  down  to  the  final  hearing  of       ^^  '^ 
the  cause.     And,  if  the  second  assignment  will  coyer  all  the 
cofiee  on  board,  to  the  extent  of  the  quantity  specified,  there 
can  be  no  doubt  that  it  limited  and  controlled  the  general 
terms  of  the  first  assignment,  by  designating  the  special 
purpose  to  which  the  cai^o  was,  in  the  first  instance,  to  be 
applied.     The  first  assignment  became  subservient  to  the 
special  trust,  created  and  assumed  by  the  second ;  and  the 
assignee  cannot  be  permitted  to  dissipate  that  trust,   by 
setting  up  the  general  and  prior  assignment  made  for  his,  own 
benefit  at  large. 

Another  objection  to  the  decree  is,  that  costs  were 
awarded  against  the  defendant,  and  this  objection  is  much 
more  embarrassing  to  me  than  the  other.  1  feel  the  weight 
due  to  the  consideration,  that  the  defendant  stands  before 
the  court  as  an  administrator  merely,  not  as  a  party  to  the 
original  trust ;  and  that  the  trust  rested  in  parol  proof,  and 
did  not  appear  on  the  face  of  the  assignment,  so  that  the  de- 
fendant might  not  have  considered  himself  as  bound  to  regard 
any  mere  verbal  information  of  it.  As  far  as  the  assets  of 
the  intestate  are  concerned,  they  are  justly  chargeable  with 
costs ;  but  I  feel  reluctant  in  fixing  upon  the  defendant  a 
wilful  or  improper  resistance  to  the  claim  set  up  in  the  bill. 
On  the  other  hand,  it  appears  that  he  had  admitted  the 
trust,  and  promised  to  pay  the  notes.  What  precise  infor- 
mation he  had  to  justify  these  admissions,  does  not  appear. 
Perhaps,  it  was  an  admission  inconsiderately  made ;  and  that 
he,  afterwards,  deemed  it  his  duty,  as  trustee  for  all  the 
creditors,  to  resist  a  claim  inconsistent  with  the  terms  of  the 
assignment.  Shall  an  administrator  make  such  resistance  at 
his  peril,  and  be  charged  with  costs  when  no  wilful  or  inten- 
tional default  is  made  satisfactorily  to  appear;  I  am  by  no 
means  persuaded  that  the  defendant  did  not  act  according  to 
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1815.  what  be  deemed  bis  duty,  wben  be  confessed  the  judgment, 
and  when  be  defended  this  suit ;  and,  unless  I  am  so  per- 
suaded, it  is,  perhaps,  the  safer  course  to  exempt  an  admi- 
,  nistrator,  under  all  the  circumstances  of  such  a  case  as  this, 
from  being  charged  personally,  or,  in  other  words,  punbhed 
with  costs. 

I  am  of  opinion,  then,  that  the  decree,  so  far  as  it  awards 
costs  against  the  defendant  personally,  be  corrected,  and  no 
further.  I  shall  not  direct  that  the  costs  of  the  administra- 
tor, before  the  surrogate  and  in  this  court,  be  first  paid  out  of 
the  equitable  assets  arising]!  from  Laarence^s  mortgages. 
He  voluntarily  abandoned  the  surrogate's  order,  and  I  see 
no  equity  that  entitles  him  to  aid  for  those  costs,  or  for  costs 
arising  in  this  court. 

Decree  accordingly. 


*«•« 


Juiif  14th.  Boyd  U  Suydam  against  Dunlap  and  others. 

Where  «  deed  ia  sought  to  be  set  aside,  as  voluDtarj  and  fraudulent  against 
creditors,  and  there  is  not  sufficient  evidence  of  fraud  to  induce  the  court 
to  avoid  it  absolutely,  but  suspicious  circumstances  as  to  the  adequacy  of 
the  consideration,  and  fairness  of  the  transaction,  the  court  will  not  set 
aside  the  conveyance  altogether,  but  permit  it  to  stand  as  security  for  tbi 
sum  actually  paid. 

And  where  the  plaintiff  was  a  purchaser  at  a  sheriflTs  sale,  under  a  judgmeot, 
the  court  gave  the  defendant  his  election  to  pay  the  amount  of  the  judg- 
ment, interest,  and  costs,  and  take  a  conveyance  from  the  plaintiff:  or,  in 
default,  to  deliver  up  the  deed  to  be  cancelled,  on  receiving  from  the  plain* 
tiff  the  sum  actually  advanced  by  the  defendant. 

THE  plaintiffs  recovered  four  judgments  against  fV. 
Dunlap^  the  elder,  and  James  Gardner j  defendants,  on  four 
promissory  notes,  made  in  JUoy,  1811.  Executions  were 
issued,  in  JIfay,  1813,  on  the  judgments,  amounting  to  1,137 


CASES  IN  CHANCERY.  479 

dollars  and  37  cents ;  and  the  sherifT  having  levied  on  the  1815. 
supposed  real  and  personal  estate  of  W»  Dunlap^  hb  son, 
W.  Dunlap^  jun.,  interposed  a  claim  to  the  personal 
property,  bj  virtue  of  a  bill  of  sale,  dated  the  30th  of 
May,  1811,  for  the  consideration  of  348  dollars,  and  to  the 
real  estate  by  virtue  of  a  deed,  dated  the  24th  of  Decem- 
ber,  1810,  from  his  father,  W.  Dunlap,  for  the  consideration 
of  1,500  dollars.  The  bill  of  sale  of  the  personal  chattels 
had  a  schedule  of  the  articles  annexed,  with  the  value  of  each, 
consisting  of  necessary  household  furniture,  and  the  names 
of  two  witnesses  subscribed^  A  jury  of  inquiry,  summoned 
by  the  sheriff,  having  found  the  title  to  the  personal  pro- 
perty to  be  in  W.  Dunlap,  jun.,  it  was  restored  to  him.  The 
real  estate  was  sold  by  the  sheriff,  and  purchased  by  an 
agent  of  the  plaintiffs,  who  received  a  deed  from  the  sheriff, 
and,  on  the  16th  of  October j  1812,  conveyed  the  property 
to  the  plaintiffs. 

The  plaintiffs  alleged  the  bill  of  sale  of  the  personal 
property,  and  the  deed  of  the  real  estate  from  William 
Dunlap,  to  his  son,  W.  Dunlap,  juu,,  to  be  voluntary,  and 
without  consideration,  and  made  fraudulently,  to  defeat  the 
creditors  of  W.  Dunlap,  the  elder ;  and  they  prayed  that  the 
defendants  might  produce  the  deeds,  and  discover  the  time 
of  their  execution,  and  the  consideration,  if  any,  and  that  they 
might  be  set  aside  as  fraudulent. 

fF.  Dunlap,  and  ^.Dtin/opjun.,  in  their  answer,  admitted 
the  facts  stated  in  the  bill,  as  to  the  judgments,  executions, 
sheriff's  sale,  &c.  but  denied  that  the  bill  of  sale  and  deed, 
between  them,  were  without  consideration,  or  fraudulent.  W. 
Dun/op,  jun.,  stated,  that  on  the  3d  of  September,  1804,  he 
agreed  to  work  for  his  father,  as  a  journeyman  saddler,  for 
IS  dollars  per  month,  and  continued  to  work  for  him  until 
the  5th  of  May,  1808,  during  all  which  time  he  did  not  re- 
ceive  one  fourth  of  his  wages,  and  there  was  due  to  him  for 
wages,  583  dollars;  that,  during  the  years  1808,  1809,  and 
1810,  he  advanced  700  dollars,  for  repairing  and  finishing 
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1815.  the  house,  and  erecting  buildings  on  the  premises  in  ques- 
tion; and,  in  1805,  he  paid  78  dollars  in  part  consideration 
for  the  land  ;  that,  in  August^  1810,  his  father  agreed  with 
.  him,  that  if  he  would  move  on  the  premises,  and  erect  some 
additional  buildings,  he  should  have  a  deed  for  the  premises ; 
that,  accordingly,  in  the  autumn  of  1810,  he  went  on  the 
premises,  and  erected  additional  buildings,  and  his  fiither, 
December  24th,  1810,  executed  to  him  the  deed  in  ques- 
tion ;  that  he,  afterwards,  assumed  several  debts  owing  by 
his  father,  to  Root  <Jr  Davison,  and  to  Walton  4r  Co., 
amounting  to  about  310  dollars,  and  for  which,  he  said,  his 
father  gave  him  the  bill  of  sale  of  the  personal  chattels. 

It  was  proved  that  the  value  of  the  real  property,  in  i7e- 
cem6er,  1810,  was  1,700  dollars,  and  that  it  was  now  worth 
about  2,500  dollars;  that  W.  Dunlap,  the  younger,  had 
always  lived  with  his  father,  and  worked  at  his  trade, 
being  now  thirty  years  of  age.  The  father  erected  the 
dwelling  house  and  saddler^s  shop,  prior  to  1810,  and  the 
son,  afterwards,  built  the  painter's  shop,  and  repaired  the 
bam.  Father  and  son  both  lived  together  in  JMory,  1812, 
as  they  had  done  before.  The  son  purchased  of  one  JiPClaw 
an  addition  to  the  lot,  for  which  he  paid  75  dollars.  The 
son  was  considered,  in  the  family,  and  by  others,  as  the 
owner  of  the  property,  and  had  the  principal  management 
of  the  business.  Walton,  a  witness,  stated,  that,  in  Feb- 
ruary, 1812,  W.  Dunlap,  the  elder,  owed  Walton  fy  Co. 
110  dollars,  and  the  son  presented  his  father's  account  for 
202  dollars,  and  paid  eight  dollars,  the  balance.  Rioot,  a 
witness,  stated,  that  the  account  with  him  and  with  Root  ^ 
Davtson,  was  kept  in  the  name  of  W.  Dunlap,  the  elder, 
to  whom  he  supposed  the  son  to  be  an  agent ;  diat  the 
father  gave  a  note  for  the  balance  due,  prior  to  Marchj  1812, 
of  about  400  dollars,  which  was  put  in  the  bank  and  paid  ; 
that,  from  March,  1 81 2,  to  August,  1 81 4,  the  goods  chai^ged 
to  the  father  amounted  to  about  1,325  dollars,  part  of  which 
still  remained  unpaid. 
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It  was  testified  by  Thomas  Dtadap^  a  brother  of  W.  Dun-  1815. 
kgi>,  juo«y  that  when  the  latter  came  of  age,  his  father  offered 
him  all  his  property,  if  he  would  stay  widi  him,  and  take 
care  of  his  parents  in  their  old  age.  That  when  it  was  , 
known  that  his  father  had  become  surety  for  one  Adair^ 
who  failed,  the  son  insisted  on  a  conveyance,  according  to 
the  old  contract,  which  was  done.  He  had  never  seen  the 
deed,  bat  believed  it  was  executed  before  May,  1 812, 

Leslicj  a  witness,  stated,  that,  in  181 1,  or  1812,  Gardner^ 
the  defendant,  said,  that  he  and  W,  Dunlap,  the  elder,  had 
endorsed  a  note  drawn  by  Charles  Adair,  for  about  900  dol- 
lars, which  was  passed  to  the  plaintiffs ;  and  which,  when 
due,  was  renewed  by  the  four  several  notes  on  which  the 
judgments  were  obtained.  ShurUtff,  a  witness,  also  stated, 
Aat  he  drew  a  deed  from  the  father  to  the  son,  some  years 
ago,  which  was  executed  in  his  presence,  prior,  as  he  belie- 
ved, to  December  J  1810;  and  he  understood,  from  both  par- 
ties, that  it  was  to  satisfy  a  debt,  and  in  pursuance  of  a  pre- 
vious agreement,  in  consequence  of  which  the  son  had  re- 
paired the  house,  and  built,  &c« 

H«  BUecker,  for  the  plaintiffs. 

S.  A.  Foots,  for  the  defendants. 

The  Chancellor.  The  bill  seeks  for  discovery  and 
relief,  on  the  ground  of  fraud,  against  a  deed  of  land,  and  a  bill 
of  sale  of  chattels,  alleged  to  have  been  given  by  the  elder 
to  the  youi^er  Dunlap.  The  plaintiffs  appear  in  the  cha- 
racter of  creditors,  and  the  younger  Dun/op  sets  up  a  title 
as  purchaser  from  the  debtor.  I  do  not  discover,  from  a 
view  of  the  pleadings  and  proofs,  such  traces  of  actual  and 
direct  fraud,  as  to  feel  myself  warranted  in  directing  the 
conveyance  of  the  real  estate  to  be  delivered  up  and  can- 
celled, as  absolutely  null  and  void.    There  is  a  marked 
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1815.  difierence  between  an  interference  actively  to  compel  a 
party  to  reconvey  or  surrender  a  deed,  and  a  refusal  to  aid 
a  party  who  seeks  a  specific  performance  of  a  contract.  If 
actual  fraud  be  not  clearly  and  satisfactorily  mpde  out,  ttie 
court  may  refuse  its  aid,  but  will  not  take  so  decisive  a  step  as 
settii^  aside,  in  toto^  the  assumed  title ;  but  will  either  make 
it  subservient  to  the  equity  of  the  case,  or  leave  the  party 
complaining  to  his  remedy  at  law  against  a  contract  founded 
on  inadequacy  of  price,  or  other  suspicious  circumstances. 
(Young  V.  Clerk,  Prec.  in  Chan.  538.  Griffiih  v.  Spral- 
/ey,  2  Bro,  179.  n.  Day  v.  Jiewmany  cited  in  Jfewkmdon 
Cant:  66.) 

The  only  question  with  me  has  been,  whether  the  plain- 
tiffs ought  to  be  left  to  their  legal  remedy,  or  whether  the 
case  affords  sufficient  ground  for  a  limited  interference,  hj 
allowing  the  deed  of  the  real  estate  to  stand  as  a  secorify 
only  for  such  consideration  as  has  been  shown  by  the 
younger  Dunlap,  There  appears  to  be  very  considerdde 
inadequacy  of  price,  even  admitting  the  consideratioD  ex- 
pressed in  the  deed ,  and  to  allow  the  deed  to  stand  as  aeca- 
rity  only  for  the  true  sum  due,  would  be  doing  justice  to  the 
parties,  and  granting  a  relief  which  cannot  be  afforded  at 
law.  A  court  of  law  can  hold  no  middle  course.  The  en- 
tire claim  of  each  party  must  rest  and  be  determined,  at  kw, 
on  the  single  point  of  the  validity  of  the  deed ;  but 'it  is  an 
ordinary  case  in  this  court,  that  a  deed,  though  not  absolutely 
void,  yet,  if  obtained  under  unequitable  circumstances,  sboold 
stand  only  as  a  security  for  the  sum  really  due.  {Pr^ofi. 
Hinesj  Cases  Ump.  Talh,  Ul.  Grove  v.  Wattj  2  Schoak 
^  Lefroy,  492.)  A  deed,  fraudulent  in  feet,  is  abaohitdy 
void,  and  is  not  permitted  to  stand  as  a  security  for  any 
purpose  of  reimbursement  or  indemnity ;  but  it  is  otherwise 
with  a  deed  obtained  under  suspicious  or  unequitable  ciicum- 
stances,  or  whichis  only  constructively  fraudulent.  (jSonilt  ▼• 
Codwise^  4  Johns.  Rep.  536.  598,  599.  Lord  EUm^  lA  8 
Ves.'  283.)     In  Heme  v.  Meeres^  (1   Vem.  465.     2  Bro. 
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177«  n.  S.  C.,)  this  last  rale  of  equity  is  applied  to  a  case  1815. 
like  the  present.  A  purchase  at  a  great  under  value,  and 
with  other,  ill  circumstances  along  with  it,  was  set  aside  on 
termsi  in  favour  of  creditors.  The  Lord  Chancellor  observ-  ^ 
ed,  that,  at  law,  where  a  conveyance  was  found  to  be  fraudu- 
lent, the  creditor  comes  in  and  avoids  all,  without  repayment 
of  any  consideration  money ;  but,  in  equity,  where  the  court 
can  decree  back  the  principal  and  interest,  there  is  no  hurt 
done,  and  a  lesser  matter ,  in  such  a  case,  will  serve  to  set  a 
conveyance  aside ;  and  he,  accordingly,  decreed  the  pur- 
chaser to  reconvey,  upon  payment  of  the  consideration,  with 
interest  The  same  principle  is  discoverable  in  the  decision 
in  Bennet  v.  Musgrove,  (2  Ves»  51.,)  though  the  case  is  im- 
perfectly, or  badly  reported.  A  deed,  with  a  small  con- 
sideration, was  set  aside  in  favour  of  a  creditor,  on  the 
ground  of  fraud,  so  far  as  to  let  in  his  debt ;  and  Lord 
Bardmcke  observed,  that  the  creditor  was  entitled  to  his 
remedy  there,  whether  he  could  or  could  not  have  set  aside 
the  deed  in  an  action  at  law.  So,  again,  in  Horn  v.  Weldon, 
(2  Ves.  616.,)  a  fraudulent  deed  was  permitted  to  stand  as 
a  security  only  for  the  sum  really  advanced.  Nothing  can 
be  more  equitable  than  this  mode  of  dealing  with  these  con- 
veyances, of  such  indecisive  and  dubious  aspect,  that  they 
cannot  either  be  entirely  suppressed,  or  entirely  supported, 
with  satisfaction  and  safety. 

Neither  of  the  deeds  have  been  r^ularly  proved  and  ^ 
made  exhibUs  in  the  cause,  though  they  were  produced  on 
the  bearing.  This  is  alleged  to  have  arisen  from  inadver- 
tence; and  a  motion  has  been  made  to  eolaige  publication, 
for  the  purpose  of  proving,  formally,  the  execution  of  the 
deeds.  Liberty  to  re-examine  witnesses  rests  in  discretion, 
and  is  to  be  governed  by  circumstances.  This  is  the  gene- 
nd  role;  (WyattU  P.  R.  420.  2  Ves.  270.  Amb.  585.;) 
bat,  from  the  view  I  have  taken  of  the  case,  this  measure 
need  not  be  resorted  tq^  There  is  very  considerable  proof 
(tiiough  not  the  most  direct)  of  the  execution  of  the  deeds 
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1815.  prior  to  the  judgments.  If,  in  fact,  they  were  not  so  exe- 
cuted, the  plaintiffs  need  not  have  come  here,  and  tbej  are 
at  liberty  to  pursue  their  full  and  perfect  remedy  at  law,  by 
_  ejectment  founded  on  the  sheriff^s  deed.  But  assuming  the 
conveyance  of  the  land  to  hare  been  executed  at  its  date, 
as  the  answer  alleges,  and  which  fact  appears  pretty  evident- 
ly from  the  testimony  of  ShurtUff,  one  of  the  subscribing 
witnesses,  then  the  question  occurs,  to  what  extent  can  re- 
lief be  afforded  against  it  ? 

The  circumstances  of  the  case  are  extremely  unfavoura- 
ble to  the  fairness  of  the  transaction ;  and  to  give  the  con- 
veyance absolute  validity  would  be  attended  with  the  utmost 
danger  to  the  rights  of  property.      The  very  diminished 
control  which  the  creditor  now  has  over  the  person  of  the 
debtor,  greatly  enfeebles  the  common  law  remedy  of  impri- 
sonment, as  a  means  of  coercion  to  justice ;  and  it  becomes 
important  to  guard,  with  increased  anxiety,  against  every 
possible  contrivance  to  cover  or  withdraw  property  from  the 
payment  of  debts.    The  bill  of  sale  of  the  household  fur- 
niture I  consider  as  absolutely  void.    The  defendants  have 
not  made  out,  in  proof,  any  consideration  on  which  it  rested 
when  it  was  made,  and  the  fact  of  the  articles  being  house-  , 
hold  goods,  and  continuing  in  the  same  possession  after,  as 
before  the  sale,  is  decisive  against  its  validity.    Lord  £/• 
Unborough  ruled,  in  the  case  of    Wordall  v.  Smithy  (1 
CampbelPs  X  P.  333.,)  that  a  concurrent  possession  with 
the  assignor  was  colourable,  and  that  there  must  be  an  ex- 
clusive possession  under  the  assignment,  or  it  is  fraudulent 
and  void  as  against  creditors  :  and  the  inducements  to  tbe 
conveyance  of  the  land  seem  not  to  have  been  altogether 
pure.    When  the  elder  Dunlap  endorsed  the  notes  upon 
which  the  judgments  were  obtained,  it  was,  no  doubt,  done 
with  the  knowledge  of  the  son,  and  the  endorsement  was  ac- 
cepted  by  the  creditor,  under  the  presumption  (no  doubt) 
that  he  was  the  owner  of  the  real  and  personal  estate  of 
which  be  wag  then  the  visible  possessor,  and  had  been  for 
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many  years  tbe  actual  owner.  The  son  was  brought  up  in  1815. 
his  father's  fiiinily,  and  taught  his  trade,  and  he  continued  to 
reside  and  work  with  his  father  until  the  age  of  thirty,  and, 
in  the  eye  of  the  public,  the  father's  possession  of  the  real . 
and  personal  estate  remained  unchanged.  He  continued  to 
receive  the  credit  due  to  the  owner  of  the  property,  and  the 
son  took  no  step,  long  after  the  date  of  the  deed,  to  prevent 
the  public  from  resting  on  a  misplaced  confidence  in  the 
soundness  of  thsit  credit.  He  permitted  the  accounts  with 
merchants,  as  with  Walton,  and  Root  fy  Davidsorij  to  con- 
tinue to  stand  and  accumulate  in  his  father's  name,  and  upon 
the  exclusive  credit  of  his  father,  long  after  the  alleged  ex- 
istence of  the  transfer  of  the  estate  to  him.  All  the  wit- 
nesses concur  in  the  fact,  that  the  father  and  son  continued  to 
reside  together,  down  to  the  time  of  issuing  the  executions,  in 
the  same  manner  as  they  had  always  lived  when  the  son  was 
an  avowed  apprentice,  or  journeyman,  and  boarded  with  his 
father.  In  addition  to  all  this,  the  deeds  were  never  ex- 
hibited, by  proof  or  registry,  or  otherwise  made  known  to 
the  public  ;  but  it  was  a  family  transaction,  very  reservedly 
^conducted,  and  attended  with  the  continuance  of  the 
same  exclusive,  or  at  least  mixed,  possession.  But  the  cir- 
cumstance that  weighs  most  strongly  against  the  good  faith 
and  purity  of  the  motives  ef  the  parties,  is  the  fact  that  the 
debt  of  the  plaintiffs  existed  against  the  father  before  the 
date  of  the  conveyance.  This  appears  clearly  from  the 
testimony  of  Walton  and  Leslie,  and  TTiomas  Dunlap. 
Adair  was  the  person  for  whom  tbe  father  was  surety  for  the 
▼ery  debt  from  which  the  judgments  originated  ;  and  when 
Adair  failed,  the  father  complained  that  it  was  hard  for 
him  to  pay  the  debt,  as  Adair  had  deceived  him,  and  that 
he  had  offered  to  pay  half  of  it ;  but,  as  Gardner  had  refused 
the  proposition,  he  would  not  pay.  And  during  the  time 
of  this  repugnance  in  the  elder  Dunlap  to  pay,  the  son  in- 
sbted  upon  the  conveyance  of  the  estate  to  him.  It  may 
be  that  this  was  done  to  give  the  son  the  preference  as  a 
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1815.  bona  fidt  creditor,  but  when  so  many  inauspicious  circum- 
stances  occur,  the  claims  of  the  son  ought  to  be  established 
with  very  great  precision  and  certainty.  He  is  not  entitled 
to  the  indulgence  of  much  presumption  in  his  (avoiir. 

The  claim  of  the  son,  at  the  date  of  the  deed,  consisted 
of  arrears  of  wages  as  a  journeyman,  and  of  expenditures 
upon  the  land. 

1 .  His  wages  for  three  years  and  eight  months,  according 
to  his  answer,  did  not  exceed  583  dollars.  The  fact  of  his 
working  for  that  period,  after  he  was  of  age,  and  the  reasona- 
bleness of  the  chaise  at  1 8  dollars  a  month,  exclusive  of 
boarding,  is  sufficiently  supported  by  proof. 

2,  The  charge  of  repairing  the  buildings  on  the  lot,  prior 
to  the  summer  of  1810,  is  unsupported  by  proof.  There  is 
no  evidence  of  actual  payments,  nor  any  data  by  which  any 
can  be  computed.  Th^  testimony,  on  this  point,  is  perfectly 
vague ;  and  indeed  one  of  the  witnesses,  (Toy/er,)  who 
worked  in  the  shop,  says,  that  the  buildings,  prior  to  1810^ 
were  erected  by  the  father ;  and  when  we  consider  that  the 
son,  who  had  been  in  partnership  with  that  same  witness,  had 
stock  to  the  amount  of  1,200  dollars,  which,  in  1810,  he 
carried  ioCkinada^  there  is  no  reason  to  presume  any  con- 
siderable previous  expenditure  on  his  father's  account.  It 
was  incumbent  on  him  to  have  established  the  fact,  and  he 
has  totally  failed.  But  there  is  no  doubt  that  the  son  built 
the  painter's  shop,  on  the  premises,  in  the  autumn  of  1810. 
All  the  witnesses  concur  in  this  fact;  and  for  that  improve- 
ment he  ought  to  be  refunded.  It  was,  doubtless,  done 
under  the  promise  and  expectation  of  a  deed;  and  the  land 
may  be  considered  as  an  equitable  pledge  for  his  reimburse- 
ment. The  only  difficulty  is  in  ascertaining  the  amount  of 
that  expenditure.  Holland  was  the  carpenter  whom  he 
employed  to  build  the  shop ;  and  he  says  ^^  the  probable 
expense  was  about  800  dollars.''  This  testimony  is  not 
sufficiently  precise,  but  it  is  the  best  that  this  case  has 
afforded. 
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There  was,  likewise,  the  sum  of  75  dollars,  which  the      1815. 
younger  Dunlap  paid  for  the  purchase  of  a  small  addition  ''-^^^-' 
to  the  lot  from  L.Clcno :  and,  if  we  deduct  from  these  charges,         ▼• 

the  amount  of  the  goods  and  chattels  which  he  has  wrong- ^ 

fully  received,  and  which  were  not  sold  by  the  sheriff,  and 
are  enumerated  in  the  bill  of  sale,  and  there  valued  at  348 
dollars,  the  account  will  stand  thus  ; 


Wages  due 

i5B3 

Erecting  shop 

800 

Paid  L.  Claw 

75 

2 1,458 
Credit  on  the  bill  of  sale  348 


^1,110 

This  sum  of  1,1 10  dollars  is  the  utmost  for  which  I  can, 
or  ought  to,  permit  the  deed  to  stand  as  a  security. 

I  shall,  accordingly,  allow  to  the  defendant,  William  Dun- 
lap,  jan.^  his  election,  to  pay,  within  30  days  from  notice  to 
his  solicitor  of  this  decree,  the  amount  of  the  judgments 
upon  the  four  notes  mentioned  in  the  bill,  together  with  in- 
terest thereon,  and  the  taxable  costs  of  the  plaintiffs,  at  law, 
and  in  this  court ;  and  that  the  plaintiffi  shall,  thereupon, 
convey  to  him,  in  fee,  the  premises  mentioned  in  the  deed 
of  the  24th  of  December,  1810,  and  deliver  into  his  possession 
the  deeds  of  their  title  from  the  sheriff.  But  in  default  of 
such  payment,  or  tender,  that  the  defendant  shall,  within 
30  days  thereafter,  convey  the  premises,  in  fee,  to  the  plain- 
tifis ;  and,  at  the  same  time,  deliver  into  their  possession  the 
deed  of  the  24th  of  December,  1810,  without  being  chargea- 
ble with  any  previous  rents  and  profits,  on  condition  of  a 
previous  payment,  or  tender,  to  him,  by  the  plaintiffs,  of  the 
sum  of  1,1 10  dollars  ;  and,  in  that  case,  neither  party  shall 


488  .       CASES  IN  CHANCERY. 

1815.      have  costs  as  agaiqst  the  other.    And  if  neither  altematiTe 

^^^^''v^^  be  complied  with,  as  aforesaid,  that  then  the  bill  in  this  cause 

T.         shall  stand  dismissed  without  costs. 
WnxiAMsov. 

Decree  accordingly. 


»** 


,    Jukf  I'th*  PfiTER  Williamson  against  Jake  Williamson^ 

A  decree  of  divorce,  a  vincvlo  mairtmofitt,  though  the  adultery  ii  fully  aicer- 
Uioed,  !■  not  granted,  ofeouratt  io  all  cases. 

I£the  huibaod,  lubsequently  to  the  adultery,  cohabiti  with  bis  wile,  with 
knowledge  ef  her  guilt,  it  is  a  remission  of  the  offence,  and  a  bifr  to  a  dirorce. 

Lapse  of  time,  also, or  a  long  acquiescence  of  the  husband,  without  any  disa- 
bility on  his  part  to  sue,  will  be  a  bar  to  a  prosecution  for  a  divorce. 

As,  where  a  husband  having  been  absent  from  his  wife  for  etg*^  y^nra,  in  > 
foreign  country,  and  she  supposing  him  to  be  dead,  married  another  per* 
*  son ;  and  the  first  husband,  afterwards,  returned,  and  finding  his  wifeeo» 

habiting  with  her  second,  husband,  without  taking  any  steps  to  obtain  a  di- 
vorce, went  abroad  and  continued  absent  for  twenty  yttart^  and  then  return- 
ed again,  and  filed  a  bill  for  a  divorce  against  his  wife,  who  was  living 
with  her  second  husband,  by  whom  she  had  several  children ;  the  ocinit, 
though  the  counsel  of  both  parties  consented  td  a  decree,  dismissed  the  bill* 
with  costs. 

»  See  wmnf  THIS  was  a  bill  for  a  divorce.*  The  plaintiff  stated,  that, 
cefs,  p.  aw.  in  1 780,  he  was  married  to  the  defendant,  in  the  city  of  JWzd- 
York^  where  thej  both  resided.  That  at  the  time  of  adul- 
tery charged,  the  plaintiff  was,  and  still  is,  an  inhabitant  of, 
and  resident  within  this  state.  That  during  the  absence  of 
the  plaintiff,  on  a  sea  voyage,  the  defendant,  on  the  30th  of 
Aprils  1814,  committed  adultery  with  Philip  Parisxtn^  and 
had  abandoned  the  plaintiff,  and  since  lived  with  the  said 
jPariwen,  &c. 

The  answer  of  the  defendant  admitted  the  marriage  with 
the  plaintiff;  and  that,  while  the  plaintiff  was  absent,  on  a 
foreign  voyage,  havii^  beard,  and  believed,  he  was  dead, 
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she  married  witb  Philip  Parisien^  and  had  since  liyed|  and      1815. 
still  lives,  with  him  as  his  wife.  ,h^*^^^^^ 

The  master^s  report  stated,  that  the  defendant  was  the         ▼. 
wife  of  the  plaintiff;  and  that  she  had,  for  a  long  time,  co-  ' 

habited  with  P.  Parisien,  as  his  wife,  and  had  a  child  by 
him,  and  still  lived  and  cohabited  with  him ;  and  that  the 
adultery  charged  was  sufficiently  proved. 

A  witness,  whose  testimony  was  stated  in  the  master^s  re- 
port, deposed,  that  the  defendant  married  Parisien  some 
years  ago,  on  a  report  of  the  death  of  the  plaintiff,  and  had 
since  lived  with  him  as  his  wife,  and  had  a  child  by  him, 
about  four  years  old ;  that  the  plaintiff  returned  to  Jiew-  York 
about  three  years  before,  or  in  June^  1812,  and  solicited  the 
drfendant  to  return  to  him,  which  she  refused  to  do. 

Theo^davi/of  the  plaintiff,  which  was  admitted  in  evi- 
dence by  the  consent  of  the  counsel  of  both  parties,  stated, 
that  the  plaintiff  resided  in  J^ew-York  from  1779  to  the  29th 
oft/ime,  1783;  that  he  married  the  defendant  in  1780,  and 
had  three  children  by  her ;  that  he  was  absent  from  the  state 
from  June,  1784,  to  June,  1792;  that,  at  his  departure,  he 
left  the  sum  of  240  dollars  with  the  defendant,  and  had  fre- 
quently written  to  her  during  his  absence ;  that  he  took 
with  him  all  his  other  property,  and  lost  it  by  shipwreck, 
which  induced  him  to  remain  absent  until  he  could  earn 
something  for  himself  and  family,  which  having  effected,  he 
returned  to  .ATeiD-ForA:,  in  Jtme,  1792,  and  found  his  wife 
cohabiting  with  Parisien.  This  event  induced  him  to 
depart  again  from  J^ew-York,  and  he  remained  absent  until 
Jtou,  1812,  when  he  returned,  and  has  since  resided,  and 
intends  permanently  to  reside,  here. 

The  bill  and  answer  were  filed  in  June^  1815,  on  the  same 
day,  6y  conaetU ;  and  the  report  of  the  master,  and  the  affi- 
davit of  the  plaintiff,  were  all  submitted  to  the  court,  by  con- 
ieni  ;  the  counsel,  on  both  sides,  expressing  their  wishes  that 
a  divorce  might  be  granted. 

VoL,T.  3Q 


490  CASES  IN  CHANCERY. 

IB  15.  TWier,  for  the  plaintiff 

V.  Burr,  for  the  defendant. 

WlLLlAMfOll. 


The  Chakcellor.    The  plaintiff  comei  not  as  a  nowu 

hospei  into  this  coart.    it  is  bat  a  few  weeks  since  I  disiQiBS** 

*yide  tmi€f  p.  ed  the  bill  between  these  veiy  parties,*  and  a  new  suit  for  a 

divorce  has  since  been  instituted,  bj  consent,  and  brongfit  to 

a  hearing,  according  to  its  regular  order,  on  the  calendar ;  and 

from  some  negotiation,  or  accommodation,  which  does  not 

appear,  and  to  which  I  mean  not  to  be  a  party,  by  giTing  it 

any  facility,  a  decree  of  divorce,  though  strongly  resisted  in 

the  former  cause,  appears  now  tp  be  a  matter  of  consentand 

solicitude  on  both  sides.    The  facts  have,  accordingly,  been 

very  sparingly  detailed,  but  those  that  are  shown,  appear  to 

me  to  be  quite  sufficient  to  disclose  the  merits  of  the  caae  ; 

and,  if  it  had  been  otherwise,  I  should  not  have  very  wiHiiig<4 

ly  moved  until  they  had  been  disclosed.    To  guard  againsi 

\    ail  kind  of  improper  influence,  collusion,  and  fraud,  it  is  the 

it   policy  of  the  law  not  to  proceed  upon  the  ground  of  Ami 

>;   consent  of  parties,  to  a  dissolution  of  the  marriage  contraety 

'    and  i  sliali  consider  this  case  precisely  as  if  a  serious  con«* 

troversy  existed,  and  the  parties  stood  adversely  to  each 

other,  upon  their  r^pective  rights  arising  out  of  the  case* 

It  is  not  for  me  to  say,  whether  the  statute  is  too  severe 
in  applying,  indiscriminately,  to  ever^  case  of  a  divorce  for 
adultery,  the  prohibition  to  the  party  convicted  to  many 
again,  though  the  adultery  may  have  been  committed  by  a 
remarriage  after  the  absence  of  the  other  party  for  five 
years,  and  accompanied  with  very  credible  information,  or 
with  the  presumption  and  belief,  of  his  death.  Tlie  eccle- 
siastical law  will  not  admit  any  such  presumption  of  death 
to  excuse  the  guilt  of  the  second  marriage,  holding  it  to  be 
no  public  inconvenience  that  the  wife  should  remaiD  a 
widow ;  but  a  very  great  inconvenience,  and  a  violalioii  of 
the  sanctity  of  the  contract,  that  she  should  marry  again, 
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under  aojr  circumstances,  during  the  lifetime  of  her  first  1815. 
husband.  {Foumel^  Traite  dt  P Advil,  part  1.  ch.  6.  ^i^^^''^^ 
art.  2.  sect.  3.)  In  Holland^  however  they  have  guarded  v. 
against  the  occurrence  of  this  inconvenience,  by  a  general  _____^ 
ordinance  authorizing  the  courts  to  allow  a  second  marriage, 
if  the  husband  is  absent  for  five  years  without  being  heard 
of.  {Voetj  lib.  23.  tit.  2.  de  ritu  nuptiarum,  sect.  99.) 
But  whatever  opinion  may  be  entertained  of  the  policy  of 
tfiat  provision  in  our  statute,  I  cannot  think  the  statute  in- 
tended that  the  party  injured  should  be  entitled  to  come,  ai 
any  tinuj  and  in  every  case^  and  to  put  the  cause  on  the 
sii^le  dry  question,  has  an  act  of  adultery,  in  judgment  of 
law,  been  committed  ?  Nothing  could  operate  more  unjust- 
ly than  such  a  construction.  The  statute  says,  that,  after 
the  tmth  of  the  adultery  chained  shall  have  been  ascertain- 
ed, "  it  shall  be  lawful  for  the  court^^^  to  decree  a  dissolution 
of  the  marriage.  This  language  may,  and  ought  to  be  un- 
derstood, as  leaving  to  the  court  the  exercise  of  that  sound 
discretion  which  the  nature  of  the  case,  and  the  principles 
of  equity,  might  require.  The  general  rules  of  the  English 
jurisprudence,  on  this  subject,  must  be  considered  as  appli- 
cable, under  the  r^ulations  of  the  statute,  to  this  newly- 
created  branch  of  equity  jurisdiction.  It  is  not  to  be  sup- 
posed that  the  statute  intended,  in  all  cases  of  adultery 
charged  and  proved,  that  the  court  should  be  absolutely 
bound  (no  matter  under  what  circumstances)  to  grant  to  the 
prosecutor  the  effect  of  a  suit  carried  on  for  his  own  benefit 
It  is  to  be  recollected,  that  a  bill  for  a  divorce  is  not  a  public, 
but  a  private  prosecution,  brought  at  the  instance  of  the 
party  a^rieved,  and  subject  to  his  control.  Cases  may  be 
Stated  of  adultery  proceeding  from  surprise,  error,  the  pre- 
vious consent  of  the  husband,  or  followed  by  his  subsequent 
reconciliation,  or  long  acquiescence,  in  which  it  is  admitted, 
by  all  the  authorities  on  this  subject,  that  it  would  be  repug- 
nant to  the  principles  of  reason  and  justice,  that  the  husband 
should  be  permitted  to  prosecute  his  wife  ;  and  by  the  ec- 
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1815.      ciesiasticai  law,  the  husband  cannot  obtain  a  divorce  for  adul- 
^^*^^*"^  tcry,  if  the  wife  recriminates,  and  can  prove  infidelity  on 
V.  his   part.     (Oughton?s  Ordo  Judiciarumj  vol.   1.  tit.  214. 

Burn^s  Ecchiiastkal  Lazoj  tit.  Marriage^  sect.  11. 
Faumelj  Traitt  dt  P Adult,  p.  71.  128.  Dig.  48. 
5.  13.  5.)  It  was  observed,  in  reference  to  one  of  the  in- 
stances I  have  supposed,  bj  the  late  Ch.  J.  Parsons^  (and 
it  is  not  in  my  power  to  av^l  myself  of  more  respectable 
authority,)  that  it  would  be  unjust  and  immoral  for  the  hus- 
band to  claim  and  enjoy  the  society  of  his  wife  after  a  know- 
ledge of  her  offence,  and  then  be  permitted  to  cast  her  off 
for  that  same  offence,  and  dissolve  the  marriage.  (6  1)fng'^s 
Rep.  147.  Anon.)  It  is,  indeed,  a  general  principle,  re- 
cognised as  every  where  pervading  this  branch  of  jurispru- . 
dence,  that  subsequent  cohabitation  with  the  wife,  with 
knowledge  of  her  guilt,  is  a  remission  of  the  ofience,  and  a 
bar  to  a  divorce. 

I  think  enough  has  been  said  to  show,  that  a  decree  for  a 
divorce  is  not  to  be  taken  as  of  coursty  though  the  fact  of 
adultery  may  have  existed;  and  I  cannot  but  persuade  my- 
self, that  when  the  statute  created  a  jurisdiction  in  this  court, 
for  the  cautious  and  limited  exercise  of  the  power  of  di- 
vorce, it  intended  that  those  settled  principles  of  law  and 
equity  on  this  subject,  which  may  be  considered  as  a  branch 
of  the  common  law,  should  be  here  adopted  and  applied. 

The  lapse  of  time  will,  also,  and  on  the  soundest  princi- 
ples of  justice  and  policy,  form  another  exception  to  the 
right  of  prosecution  for  a  divorce.  An  acquiescence  of 
five  years,  without  any  existing  disability,  was,  by  the  civil 
law,  and  is,  by  the  law  of  the  continental  nations  who  have 
adopted  the  civil  law,  a  bar  to  a  prosecution  for  adultery. 
{Dig.  48.  5.  1.  29.  et  31.  Voet,  h.  t.  n.  22.  Ibid,  lib.  44. 
3.  n.  7.  in  fine.  Fournel^  Traite  de  PAdvlt.  p.  67.)  The' 
injured  party  is  presumed  to  have  pardoned  or  remitted  the 
offence.  We  find  no  certain  rule  on  this  point  in  the  Er^- 
liah  law,  because,  since  the  time  of  Elizabeth,  (see  Rye  v. 
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Ftdiambe^  Moore^  683.^)  diYorces,  a  vmadoj  are  not  granted      1815. 
for  adultery,  except  by  act  of  parliament;    but  a  ^i^i**- ^JJJI^iajm^ 
tion  is  imposed  by  the  rules  of  parliament,  as  by  a  standing         ▼• 

order  of  the  commons,  (of  the  10th  of  June,  1773,  and  see , 

the  old  rule  in  8  St.  Tri.  35.  n.,)  no  bill  of  divorce^for  adul- 
tery can  pass  until  an  action  for  crim.  con.  has  been  prosecuted 
at  law,  to  judgment,  or  sufficielit  cause  shown  why  it  has  not ; 
and  we  know  that  six  years  is  a  bar  to  such  a  suit.  Long 
acquiescence  will,  under  our  law,  bar  a  prosecution  for  any 
other  civil  injury,  and  why  not  for  this  ?  Why  may  not  the 
court  in  this,  as  in  other  cases,  raise  presumptions  in  bar 
by  analogy  to  the  statutes  of  limitation  ?  We  may,  perhaps, 
venture  to  say,  that  to  sustain  a  bill  of  divorce  for  adultery, 
after  the  husband  (as  in  this  case)  has  acquiesced  under  a 
knowledge  of  it,  for  twenty  years,  would  be  repugnant  to 
the  institutions  of  all  mankind. 

In  the  present  case,  the  husband  returned  in  1792,  and 
found  his  wife  recently  married,  in  consequence  of  his  long 
absence  of  eight  years,  and  presumed  death.  Why  did  he 
not  then  reclaim  her,  or  prosecute  ?  He  did  neither ;  but  de- 
parted again  from  this  state,  and  lived  continually  abroad,  for 
20  years,  acquiescing  in  this  second  marriage,  and  suffering 
her  offence  to  aggravate  and  become  inveterate.  She  has 
had  several  children,  and  has  spent  the  best  part  of  her  life 
in  connexion  with  her  present  partner.  If  ever  lapse  of  time, 
or  long  acquiescence,  formed  a  just  bar  to  this  kind  of  pro- 
secution, this  is  one.  Can  it  be  fit,  or  decent,  or  useful, 
that  without  any  reason  or  apology  for  this  delay,  he  should 
now  be  permitted  to  come  into  court  to  expose  and  disgrace 
this  woman  ?  Most  certainly  not ;  and  I  shall,  accordingly, 
decree  that  this  bill  be  dismissed,  with  costs. 

Decree  accordingly. 
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1819. 


£ari. 

V. 

Grik.  Earl  and  others  against  Grim  and  wife. 


Auguti  8Ui.  Where  a  testator  directed  his  real  estate  to  be  sold  by  hiiexecutorf,  and  the 
proceeds  to  be  put  out  at  interest,  on  good  security,  and  the  itUerttl  to  be 
annually  paid,  in  equal  proportion,  to  A.,  B.,  and  C,  and  the  surrtforaof 
thein,  without  limitation  of  time,  but  was  silent  as  to  any  further  disposi* 
tionas  to  the  principal  or  residuum  of  his  real  estate ;  this  was  held  to  be  a 
bequest  of  the  principal  as  well  as  the  interest ;  it  being  apparent,  from  the 
introductory,  and  other  clauses  in  the  will,  that  the  testator  did  net  intend 
to  die  intestate,  in  that  respect. 

MARGARET  JAUJ<CEY,  of  NtwYork,  widow,  being 
possessed  of  considerable  real  and  personal  estate,  on  the 
29th  otAtAgust^  \  798,  made  her  will,  the  parts  of  which,  mate- 
rial to  be  stated,  were  as  follows  :  ^'  Mj  worldly  substance  I 
do  dispose  of  as  follows  ;  to  my  step-daughter,  Sarah  Jaunr 
cey,  1  do  give  and  bequeath  such  a  portion  of  my  household 
furniture,"  &c.  "  The  rest  of  my  household,"  &c.  "I  direct 
my  executors  to  sell,"  Ssc.  ''  and  apply  the  proceeds  thereof 
to  the  discharge  of  a  debt  secured,  by  mortgage,  on  my  house 
fronting  the  street  formerly  called  King-street,'^^  &c. 

^'  Whereas,  it  hath  pleased  Almighty  God  to  bless  some 
of  my  connexions  with  aiSuence,  insomuch,  that  a  share  in 
the  property  I  may  leave  at  my  death  would  not  add  to 
their  comfort,  I  have,  therefore,  concluded  to  distribute  my 
substance  among  such  of  mj  relations,  as,  in  my  judgment, 
stand  most  in  need  of  it,"  &c.  ^*  I  do  give  and  bequeath  ta 
my  said  step-daughter,  Sarah  Jauncey^  during  the  term  of 
her  natural  life,  the  use,  rents,  and  profits  of  my  dwelling- 
house  and  lot  of  ground,"  &c.  "  fronting  the  street  formerly 
called  King^  now  Pint-street^^'*  &c.  "  in  which  she  has  al- 
ready had  one  fifth  part  by  right  of  inheritance  from  her  fa- 
ther," &c.  ^'  And,  after  her  decease,  it  is  my  will  that  the 
said  dwelling  house,"  &c.  "  shall  be  sold  by  my  executors," 
&c.  '<  and  the  nett  proceeds,  after  paying  all  charges,  shall  be 
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divided  as  follows :  To  my  nephew,  George  Peck^  one  sixth      1815. 
part;  to  my  nieces,  Ann  Alstyne^  PKebe  £aW,  Ann  Willis^ 
and  Jone  Willisj  each  one  sixth  part,  and  to  the  surviyon  of 
them ;  and  the  remaining  sixth  part  I   do  give  to  David  _ 
Gri$nf  the  husband  of  my  niece  JIfary,''  &c.     '^  And  I  do 
flirther  will  and  direct,  that  my  executors  may,  at  any  time 
during  the  life  of  the  said  Sarah  Jauncey,  with  her  consent, 
sell  and  dispose  of  the  said  dwelling  house,''  &c* ;  ^^  and,  in 
such  case,  the  moneys  arising  from  the  sale  thereof  (after 
.  discharging  all  encumbrances)  shall  be  put  out  at  interest,'' 
&€•  **and  the  interest  paid  annually  to  the  said  Sarah^ 
during  her  natural  life ;  and,  after  her  decease,  the  said 
mamys  should  be  equally  divided^  as  is  above  directed,  and  to 
the  survivors  of  them."    '^  Whereas  the  house  in  which 
I  now  reside,  in  Beekman-sireetj  is  my  property,  I  do  will, 
and  direct  my  executors  to  rent  or  sell  the  same,  as  they  shall 
think  fit,"  &c. ;  <^  and  in  case  of  renting  the  same,  the  moneys 
arising  therefrom  shall  be  divided  as  follows :"  (To  her 
nephew  and  nieces,  and  to  D.  Grim^  a  sixth  part  each,  as 
directed  in  regard  to  the  house  in  Pine-street ;)  and  in  case  of 
sale,  she  directed  as  follows  :  <^  The  moneys  arising  from  the 
sale,  after  paying  all  charges,  shall  be  put  at  interest  on  good 
security,  and  the  interest  thereof  be  annually  paid,  in  the 
proportions  above  mentioned,  to  the  said  George  Peck^^  &c. 
^^  and  the  survivors  of  them."     And  after  empowering  her 
executors  to  execute  deeds  to  purchasers,  she  added,  ^<  My 
will  further  is,  that  the  rents  due,  or  to  become  due,  on  my 
house  in  Beekman-street,  &c*   shall  belong  to  my  step- 
daughter, Sarah  Jauncey^  until  the  first  day  of  May  next 
ensuing  after  my  decease  ;  and  if  any  thing  be  remaining 
of  my  personal  estate,  after  paying  off  the  mor^ge,  &c«  I 
hereby  give  and  bequeath  the  same  to  my  said  step-daughter, 
Sarah  Jauncey.^^       And  the  testratrix  appointed  David 
Grimy  (the  defendant,)  William  Khinelander^  and  Nicholas 
Bayard^  her  executors. 
Peckj  the  nephew,  died  before  the  testatrix,  leaving  two 
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1815.  children.  Ann  Ahtynt  died  ^er  tbe  testatrix,  and  before 
Sarah  Jauncey^  without  iasae.  Grim^  who  was  the  acting 
execator,  sold  the  lot  in  Beekman-streetj  and  receiyed  die 
_  money.  The  bill  charged  that  the  executors  refused  to  sell 
the  lot  in  Pme-s(r<e/,  and  to  divide  the  principal  of  the  pro- 
ceeds of  the  lot  in  Pine-sireet^  according  to  the  will ;  and 
prayed  that  Grim  might  be  directed  to  sell  the  lot  in  Pine- 
itreet^  and  distribute  the  proceeds  of  the  sale,  and  of  tiie  lot 
in  Beekman-streetj  according  to  the  directions  in  the  will ; 
and  that  he  might  account,  &c. 

The  answer  of  Grim  admitted^  and  set  forth  the  will ;  that 
the  testatrix  died  in  1 800 ;  that  he  acted  solely  as  executor ; 
that  the  testatrix  was  seised,  &c. ;  and  the  death  of  Peck 
and  Ann  AUtynt^  as  stated  in  the  bill ;  that  Sarah  Jawi" 
ceydiedin  1814;  that  the  lot  in  Beekman-sireei  was  sold 
for  3,580  dollars ;  and  there  remained,  after  paying  debts, 
2,000  dollars,  which  had  been  put  out  at  interest,  and  die 
interest  received  and  paid  according  to  the  will ;  that  die 
lot  in  Pine'Sireet  was  unsold ;  and  he  submitted  to  the  court 
whether  the  phuntifis,  the  legatees,  were  entitled  to  the 
principal  arising  from  the  sale  of  the  Beekman-sireet  lot, 
not  being  advised  as  to  the  true  construction  of  the  will ; 
and  he  duly  accounted,  &c.  and  was  ready  to  sell  die  lot 
in  Pine^strett^  and  p  ayed  the  direction  of  the  court,  &c. 

The  case  was  submitted  to  the  court,  on  the  bill  and  an- 
swer. 

Wilkinsj  for  the  plaintiff. 

Sloison,  contra. 

Thk  Chancellor.  This  suit  was  brought  for  the  pur- 
pose of  obtaining  the  direction  of  the  court  as  to  the  dis- 
tribution of  the  proceeds  of  the  lands  ordered  to  be  sold  by 
the  executors. 
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There  is  no  f(uerti(m  as  to  the  Pine-sireet  property;  the      I8l5. 


difficulty  among  the  parties  has  arisen  respecting  the  house 

and  lot  in  Bedcman-sireei.  v. 

Geim. 


This  lot  haTing  been  sold  by  the  executor,  and  the  nett 
amount,  to  2,000  dollars,  placed  at  interest,  according  to  tt»e 
directions  oftbe  will,  it  is  admitted  that  the  legatees  are  enti- 
tled to  ibe  interest,  to  be  paid  annually ;  and  the  great  point 
is,  whether  the  principal  sum  is,  also,  to  be  distributed  among 
those  legatees,  under  the  will,  which  directs  '^  the  moneys 
arising  from  the  sale  to  be  put  at  interest,  on  good  security, 
and  the  interest  thereof  to  be  annually  paid,  in  the  propor- 
tions above  mentioned,  to  the  abo?e  legatees,  and  the  sur- 
vivors of  them.''  The  will  is  silent  as  to  any  further  dis- 
position of  ihose  proceeds  ;  and  yet  I  am  persuaded,  from 
a  consideration  of  tiie  whole  will,  that  the  testatrix  <fid  not 
intend  to  die  intestate  as  to  those  proceeds.  In  the  intro- 
ductory part  of  the  will,  she  says,  "  my  worldly  substance 
I  do  dispose  of,  as  follows ;"  and,  afterwards,  she  uses 
these  words,  ^^  whereas  it  hath  pleased  Almighty  God  to 
bless  some  of  my  connexions  with  affluence,  insomuch  that 
a  share  in  the  property  I  may  leave  at  my  death  would  not 
add  to  their  comfort,  I  have,  therefore,  concluded  to  distri* 
bute  mtf  substance  among  such  of  my  relations  as,  in  my 
judgment,  stand  most  in  need  of  it,"  &:c.  And,  in  the  de- 
vise of  the  proceeds  of  the  two  lots,  she  gives  the  nett  pro- 
ceeds of  the  former  lot,  out  and  out,  to  the  same  l^tees ; 
and  she  makes  no  disposition  over  of  the  residutam  of  her 
real  estate ;  for  the  last  clause  in  the  will  declaring,  that  ^^  if 
any  thing  be  remaining  of  her jDer^ona/ estate,  after  paying 
ofi*  the  mortgage,"  &c.  '^  she  gave  it  to  her  step-daughter, 
Sarah  /atmccy,"  alluded  only  to.  the  personal  estate  that 
she  left,  and  not  to  those  houses  and  lots  ;  and  the  clause  is, 
also,  to  be  taken  in  connexion  with  one  in  the  fprmer  part 
of  the  will,  directing  her  executors  to  sell  her  fttrniture^ 
plaie,.&c.  and  to  apply  the  proceeds  to  the  disbbaige  of  a 
mortgage  on  the  Pine^treet  lot.     It  was  the  surplus  of  those 

Vol.  1,  3   R 
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1815.  The  proceeds  of  the  Betkman-itreet  lot,  principal  as  well 

as  interest,  are,  therefore,  to  be  distributed  by  the  executor, 

~w.'  ~    equally,  between  the  three  plaintifis,  Pkabc  Earl^  Ann  WU- 

f,t«PT       K$^  and  Jane  WiUisj  and  the  defendant,  Datid  Grtni,  and 

— — —  the  personal  representative  of  Ann  Alstynt^  deceased.  The 

share  oiAnn  Ahh/ne  was  rested  in  her,  at  her  deatii ;  and 

the  share  of  Gtorge  Peck^  who  died  in  the  lifetbne  of  the 

testatrix,  went  e^foally  to  all  the  sunrtTiBg  legatees. 

Decree  accordingly. 


[  3  »*• 


August  14th.         A.  &:  T.  Underbill  against  Van  Cortlandt  and 

OTHERS. 

It  as  not  of  courM  ta  eoUrgt  Um  rule  to  pais  publication,  and  it  will  be  re- 
futed where  there  has  been  great  delay  :  but  it  was  granted,  uaiil  the 
plaiiitifTs  had  sufficiently  answered  a  cross-bill  of  the  defendants. 

A  MOTION  was  made,  that  ttie  rule  to  pass  publication, 
in  this  cause,  be  enlarged,  until  the  plaintifis  had  put  in  and 
perfected  their  answer  to  a  cross-bill  filed  by  the  defend- 
ants. 

Issue  had  been  joined,  and  witnesses  examined  on  the 
part  of  the  plaintifis,  when  one  of  the  defendant's  died;  and 
the  answers  of  all  the  present  defendants  to  the  bill  of  re- 
vivor, and  supplemental  bill,  were  not  put  in  until  the  ath  of 
May  last ;  and  the  cross-bill  was  filed  the  23d  of  June  last* 
The  rule  to  pass  publication,  or  show  cause,  was  entered  on 
the  7ih  of  July  last;  and  the  time  for  the  present  plaintifis 
to  answer  the  cross-bill  will  not  expire  until  the  Ist  of  Sep- 
f  ember  next. 
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MimrOi  in  soppoii  of  the  motion,  cited  Wyatt^s  Pr.  Reg.      .191 5. 
87.  and  Co^per^a  Eq.  PL  87. 


Leej  contra,  resisted  the  application,  on  the  ground  that , 
the  defendants  had  been  as  dilatory  as  possible,  in  the  ori- 
ginal suit,  as  well  as  in  the  prosecution  of  the  cross  billy  and 
cited  Ayltt  v.  Easy,  2  Ves.  336. 

The  Chancellor.  The  motion  to  enlarge  publication 
is  not  of  course,  but  the  circumstances  of  delay  are  not 
sufficiently  strong  to  induce  a  refusal  of  it,  altogether,  in  this 
case.  To  enlarge  the  rule  for  publication,  only  until  the 
present  plaintiffs  shall  have  sufficiently  answered  the  cross- 
bill, puts  it  in  their  power  to  put  an  end  to  the  delay,  at  any 
time,  and  to  bring  on  their  cause  to  a  hearing. 

Motion  granted. 


BftVMLBY 

V. 

Favmuio. 


Brum  LEY  againt  Fanning  and  Devoe.  Sept.  I4th. 

A  mortgagor,  who  has  lold  Ub  equity  of  redemption,  without  taking  any  se- 
curity at  indemnity  against  his  bond|  cannot  liave  an  injanelion  to  stay 
waate  againat  bis  vendee,  on  tlie  gronad  that  he  will  Im  answerable  for 
what  the  land  may  fail  to  satiefy  the  mof  tgage. 

THIS  was  a  bill  for  an  injunetion.  On  the  2d  of  ^ri7, 
1812,  the  plaintiff  purchased  a  farm  of  the  Westchester 
Manufacturing  Society^  and  ^ve  a  bond  and  niortgs^  to 
secure  part  of  the  purchase  money.  On  the  22d  of  Sep- 
ii^mlUv^  1 81 2,  be  conveyed  the  equity  of  redemption  to  Fanr 
ni$^y  sttfaject  ta>  the  mortgage,  which  Faawnitig  undertook  to 
disduvge;  but  the  plaintiff  took  n^  security,,  by  way  of  in- 
demnity against  the  bond.     FMmng  did  not  discharge  the 
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1815.       mortgage,  but  sold  his  equity  of  redemption  to  Devoe,  who, 
^•^P*^*^^  as  the  bill  stated,  was  committing  waste  on  the  premises.   A 


('MOMBIX. 


▼•         suit  was  pending  to  foreclose  the  equity  of  redemption,  and, 
.  also,  a  suit  at  law  on  the  bond. 

Jtftmro,  for  the  plaintiff. 

The  Chancellor.  The  plaintiff  has  parted  with  his 
fee,  at  law,  to  the  mortgagees,  and  has  sold  his  equity  of  re- 
demption to  Fanning*  He,  therefore,  has  no  iniertst  re- 
maining in  the  land,  and  can  have  no  action  concerning  it. 
On  what  ground,  then,  can  he  enjoin  the  exercise  of  the 
rights'of  the  owner?  He  will  be  answerable  for  what  the 
land  fails  towards  satisfying  the  debt ;  so  must  a  surety  for 
die  insolvency  of  his  principal ;  but  can  he  control  his  im- 
provident acts  ? 

Injunction  refused,  (a) 

>a)  Vide  Scott  v.  Wharton,  (2  Heru  if  Mun.  Rep,  25,\ 


»*f« 


Sept.ttih,  Woods  against  Monell  and  others. 

Where  a  tract  of  land  is  divided  into  separate  and  distinct  lota  and  parcels, 
it  is  the  duty  of  the  sheriff,  who  has  an  execution  against  the  land,  to  sell 
it  in  parcels,  and  not  the  whole  tract  together.  But,  to  set  a  sheriff^s  sale 
aside,  there  must  be  satisfactory  evidence  of  fraud,  or  abuse  of  power,  in 
the  sheriff. 

THE  bill  stated,  that  on  the  30th  of  July,  1812,  Sacketi, 
one  of  the  defendants,  was  seised  of  the  premises,  being  in- 
debted to  the  plaintiff  and  others ;  and,  in  order  to  secure 
them,  conveyed  the  premises  to  the  plaintiff,  his  heirs  and 
assigns ;  and  the  deed  was  registered  the  6th  of  August^ 
1812.    The  premises  are  described  as  situate  in  the  town 


MONBLL. 
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oiJfewburgh,  being  lot  No.  34.,  and  the  easterly  end  of  lot       1815. 
No.  38.,  containing  three  acres  and  a  half,  bounded  south  ^^^^^^^^ 
bj  the  turnpike  road,  east  by  Liberiy-atreet^  north  by  land 
of  Smith,  &c.  and  \^est  by  land  of  Taylor,  &c.  excepting, 
out  of  the  said  tract  of  land,  10  lots  fronting  on  the  turnpike 
road,  before  sold.     At  the  time  of  the  execution  of  the  deed, 
the  plaintiff  gave  to  the  defendants  a  declaration  of  trust, 
covenanting  to  sell  such  part  of  the  said  lands  as  were  anen. 
cumbered,  and  apply  the  proceeds  towards  discharging  in- 
cumbrances on  the  residue,  and  after  the  encumbrances  were 
removed,  to  sell  the  residue  of  the  lots  or  parts  of  land,  and 
apply  the  proceeds  to  pay  the  residue  of  tbe  debts  oiSackett, 
and  return  him  the  overplus,  if  any.     The  plaintifftook  pos- 
session under  his  deed,  and  leased  the  premises  to  Jonathan 
Hasbrouck.     At  the  time  of  the  conveyance,  a  part  of  the 
premises  were  encumbered  by  a  mortgage  to  fV.  Lawrence, 
for  3,500  dollars  ;  and  the  premises,  by  a  judgment  in  favour 
of  .^mim  and  Andrews,  for  1,114  dollars,  and  which  judg- 
ment, after  the  deed,  was  sold  to  the  defendant,  Monell.     A 
judgment  was  docketed,  the  18th  o(  July,  1812,  in  favour  of 
£.  Griswold,  against  Sackett,  for  84  dollars  and  92  cents  ; 
and  another  judgment  was   docketed  against  Sackett,  in 
favour  of  Z)uryee  and  Heyer^  [or  394  dollars  and  62  cents. 
Monell  refused  to  sell  his  judgment  to  the  plaintiff.     Exe- 
cutions were  issued  on  all  the  judgments,  and  the  sheriff  sold 
all  the  premises  together,  at  once,  under  the  judgments,  on 
the  23d  of  February,  1813,   subject  to  all  encumbrances. 
The  bill  further  stated,  that  the  premises  consisted  of  town 
lots,  and  might  have  conveniently  been  sold  separately ;  that 
Sleght,  who  was  the  attorney  of  Duryee  ^nd  Heyer,  and 
the  defendants,  Monell  and  fVeller,  attended  the  sale.     The 
plaintiff  was,  also,  present,  and  gave  notice  of  his  deed  of 
trust,  and  requested  the  sheriff  to  sell  in  parcels,  and  not  on 
any  judgment  posterior  to  the  date  of  his  deed.     That  a  bill 
was  then  pending  by  Lawrence  to  foreclose  his  mortgage. 
The  premises  were  sold  and  conveyed  to  Sleght,  the  highest 
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1815.  bidder,  for  1 ,200  dollars,  id  behalf  of  Manell  and  W^Uer^  to 
wbom  he  afterwards  conveyed.  That  the  premises  were 
worth,  over  and  above  the  mortgage,  more  than  10,000  dol- 
_  Ian,  That  the  defendants,  Monell  and  Welltr,  had  com- 
menced actions  of  ejectment  to  recover  possession  of  the 
premises.  The  plaintiff  offered  to  paj  off  ttie  judgment  in 
favoar  of  Griswold ;  and  prayed  an  injunction  to  stay  Ae 
action  of  ejectment ;  and  that  the  sale^  by  the  sheriff,  might 
be  set  aside  as  fraudulent  and  void. 

The  answer  of  the  defendants  admitted  the  deed  of  trust 
to  the  plaintiff,  the  judgments,  executions,  sherifi's  sale, 
&c. ;  that  the  plaintiff  requested  the  sheriff  to  sell  in  parcels ; 
that  he  sold  the  whole  together  under  the  three  executions, 
and  declared  that  the  sale  was  subject  to  all  encumbrances  ; 
that  the  premises  had  been  laid  out  into  town  lots  on  a  map  ; 
but  no  one  informed  the  sheriff  of  the  divisions  or  numbers  of 
the  lots  ;  nor  did  it  appear  that  they  had  been  divided,  ex- 
cept on  paper.  Monell  denied  that  the  plaintiff  had  offered 
to  purchase,  or  that  he  had  refused  to  assign  to  him  the  judg- 
ment of  Austin  ^  Andrews.  That  the  premises  sold  for 
nearly  their  value,  and  would  not  have  brought  much  more 
had  the  sale  been  in  distinct  parcels  or  lots. 

Sackett,  son  of  the  defendant,  Sackett,  who  was  sworn  as 
a  witness  for  the  plaintiff,  stated,  that  the  premises,  at  the 
time  of  the  sheriff^s  sale,  were  worth  about  12,000  dollars, 
and  were  divided  and  laid  out  into  lots,  to  the  map  of  which 
he  referred  ;  and  that,  at  the  time  of  the  sale,  they  were 
divided  into  five  separate  lots  by  fences.  I'hat  he  was  pre- 
sent at  the  sale,  and  the  sheriff  declared  that  he  sold  bj 
virtue  of  the  three  executions  in  favour  of  Aiutin  ^  An^ 
drevoSj  Griswold^  and  Duryee  ^  Htyer^  that  the  plaintiff 
requested  that  tlie  premises  might  be  sold  in  parcels,  and 
Monell  said  he  did  not  know  him  in  the  business.  The 
sheriff  declared  that  he  should  sell  all  the  right  of  StsckeU^ 
in  the  premises ;  that  the  plaintiff  informed  the  sheriff, 
and   those   present,   of    his    deed,    and    requested    the 


MOVBU.. 


CAS£S  IN  CHANCERY.  dOo 

sheriff  to  sell  on  the  first  judgment  only;  that  it  was  gene-      1815. 
rally  known  at  \Y«w6urgA  that  the  premises  were  divided  ^*^^v*^fc^ 
into  town  lots.  _.  ▼• 

D.  Wrighi,  another  witness  for  the  plaintiff,  who  was  ac-  ^ 
quainted  with  the  premises,  and  was  present  at  the  sale, 
said  that  they  had  been  laid  out  into  building  lots,  but  he 
did  not  recollect  seeing  any  cross  fences ;  that  the  plain- 
tiff requested  the  sheriff  to  sell  in  parcels,  and  on  the  first 
judgment  only ;  that  Jtlone//,  the  defendant,  said  he  did  not 
know  the  plaintiff  in  the  business,  and  directed  the  sheriff 
to  proceed  and  sell  all  the  premises  tc^ether,  under  all  the 
judgments;  that  Sleght  gave  similar  directions  to  the 
sheriff.  The  sale  was  near  by,  and  in  view  of  the  premises. 
The  map,  which  was  produced,  was  dated  Mbvember^  1812. 

P.  Jl»  Jajfy  for  the  plaintiff. 

Burr,  contra. 

The  Chancellor.  The  suit  is  brought  to  set  aside  the 
sheriff's  sale,  on  the  ground  of  fraud.  The  plaintiff  has  not 
made  out  a  case  of  actual  fraud ;  and  if  the  sale  is  invalid, 
it  must  be  because  the  premises  described  in  the  case  were 
sold  contrary  to  law,  by  being  sold  entire,  and  not  in  parcels, 
as  the  plaintiff  requested. 

I  have  no  doubt  of  the  value  and  solidity  of  the  rule, 
that  where  a  tract  of  land  is  in  parcels,  distinctly  marked 
for  separate  and  distinct  enjoyment,  it  is,  in  general,  the 
duty  of  the  officer  to  sell  by  parcels,  and  not  the  whole 
tract,  in  one  entire  sale.  To  sell  the  parcels  separately  is 
best  for  the  interest  of  all  the  parties  concerned.  The  pro- 
perty will  produce  more  in  that  way,  because  it  will  accom- 
modate a  greater  number  of  bidders,  and  tends  to  prevent 
odious  speculations  upon  the  distresses  of  the  debtor.  Nor 
does  the  officer  act  within  the  spirit  of  his  authority,  if  he 
aeUs  more  than  is  requisite  to  satisfy  the  execution.    To 

Vol.  L  3S 
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1813.      sell  a  whole  tract,  when  a  tinaU  part  of  it  would  be  sufficient, 
or,  probably  Bufficient,  for  the  purpose,  it  a  fraud  that  ou|^t 


V.  to  set  the  sale  aside.     The  principle  which  I  have  suggest- 

MoygLt.  ^^  i^^g  received  a  judicial  sanction;  {Rowley  v.  Wthbj 
1  Btnney,  61.  Executors  of  Stead  ▼.  Coursej  4  Cranehf 
403.  Hewson  v.  Deygert^  8  Johns.  Rep.  333.;)  and 
whenever  a  case  comes  fairly  within  the  reach  of  it,  1  riiall 
very  willingly  adopt  and  apply  it. 

But  I  do  not  perceive  that  the  circumstances  of  this  case 
are  sufficient  to  warrant  the  application  of  the  rule. 

The  plaintiff  was  present  at  the  sale,  and  became  a  bid* 
der.  He  requested  the  sheriff  to  sell  the  premises  by  lota, 
and  not  in  one  entire  parcel ;  but  he  produced  no  map  or 
other  description  of  the  ground  as  laid  out  in  lots.  In  the 
deed  of  trust  under  which  the  plaintiff  claimed  title,  and 
which  had  been  executed  to  him  by  the  defendant  in  the 
execution,  about  six  months  before,  the  ground  was  not  de- 
signated by  lots,  but  was  described  as  a  ^'  certain  lot,  piece, 
or  parcel  of  land,  known  and  distinguished  on  a  map,  &c. 
as  lot  No.  34.,  and  the  easterly  end  of  lot  No.  38.,  contain- 
ing three  and  a  half  acres,  and  bounded,^'  &c.  And  when 
the  plaintiff  took  possession  of  this  **•  said  tract  of  land,'' 
under  his  deed,  he  leased  the  same  as  one  entire  parcel  to 
/.  Hcubrouck;  and  so  it  appears  to  have  been  enjoyed  at 
the  time  of  the  sale. 

The  sale  is  represented  as  having  been  made  on  the  land. 
To  bring  the  sheriff  in  default,  or  to  chai^  him  with  an 
abuse  of  trust,  the  plaintiff,  who  was  then  in  possession,  and 
claimed  the  land,  ought,  at  least,  to  have  furnished  the  she- 
riff with  clear  and  distinct  proof  of  the  division  of  the  three 
acres  into  town  lots,  and  of  the  size  and  description  of  these 
lots,  and  that  the  same  was  the  act  of  the  owner.  So  smaU 
a  tract,  and  under  the  occupation  of  one  tenant,  will  not, 
without  othercircumstances,  raise  thepresumptionofan  abuse 
of  power  in  the  sale.  One  of  the  witnesses  says,  that  the  pre* 
mises,  at  the  sale,  were  divided  into  five  lots,  by  fences ;  but 
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the  other  wilDess,  who  was  also  present  at  the  sale,  says,  he  1815. 
does  not  recollect  any  cross  fences,  and  if  they  were  then  "^^T"^^ 
visible,  the  whole  was  still  in  the  occupation  of  one  tenant ; 
those  fences  could  not  have  been  intended  for  the  evi- 
dence of  any  division  in  pursuance  of  the  map  to  which  the 
witnesses  refer,  and  which  is  made  an  exhibit  in  the  cause  ; 
for  by  that  map,  the  ground  was  divided  into  a  great  num- 
ber of  small  lots ;  and  it  bears  date  within  three  months  of 
the  sale. 

There  is  another  objection  which  has  been  suggested. 
The  sheriff  had  in  his  possession,  at  the  time  of  sale,  execu- 
tions on  three  judgments  against  the  same  defendant,  two 
of  which  were  older,  and  the  other  younger,  than  the  deed 
of  trust  to  the  plaintiff;  and  he  did  not  discriminate  distinct- 
ly, at  the  outcry,  that  he  sold  under  the  oldest  execution  ex- 
clusively ;  but  it  is  left  to  be  inferred,  that  he  sold,  gene- 
rally, under  those  three  executions,  all  the  right  and  title  of 
the  defendant.  There  was  no  concealment  in  the  case  of 
any  fact.  The  executions  were  all  known  and  mentioned, 
and  I  do  not  perceive  any  abuse  of  power  in  this  circum- 
stance that  can  affect  the  sale.  It  is  admitted  that  the 
sheriff  sold  under  the  firdt  execution.  The  deed  to  the 
purchaser  mentions  the  two  first  executions,  and  them  only  ; 
and  as  the  first  execution  would  pass  all  the  title  of  the  de- 
fendant, every  bidder  knew,  or  was  bound  to  know,  that  his 
title  would  have  been  perfect  under  the  sale,  subject  only  to 
encumbrances  prior  to  the  first  execution,  and  of  such 
encumbrances  every  one  had  the  means  of  knowledge  as  well 
as  the  sheriff. 

I  see  no  sufficient  ground,  therefore,  upon  which  this  bill 
can  be  sustained ;  and  it  must,  accordingly,  be  dismissed  as 
to  all  the  defendants,  with  costs. 


■3 


Decree  accordingly. 
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1815. 

DVVSCOMB 

DvirscoMB.  DuNScoMB  AND  OTHERS  cgaifist  The  Executors  of 


S^Utllh.  DuNSCOMB. 

Ezeeutorf  and  other  trustees  are  chargeable  with  tn^erM/yif  they  hare  made 
use  of  the  money  themseWes,  or  have  been  negligent,  either  in  not  paying 
over  the  money,  or  in  not  loaning  or  investing  it,  so  as  to  render  it  pro- 
ductive.  The  time  from  which  interest  is  to  be  charged,  in  case  of  negligence, 
varies  according  to  circumstances.  Six  months  from  the  time  the  noney 
was  received,  is  a  reasonable  period,  in  most  cases,  from  which  to  charge 
interest  against  the  trustee. 

AVhere  a  testator  devises  his  real  estate  to  his  daughter,  and  empowers  and 
directs  his  executors  to  sell  the  real  estate,  and  the  daughter  marriea  and 
has  a  child,  which  dies,  and  the  mother  also  dies  before  the  sale  of  the  et- 
tate,  leaving  a  husband,  be  is  entitled,  as  tenant  by  the  curtesy,  tohaveth« 
interest  of  the  money  arising  from  the  sale  secured  and  paid  to  him,  during 
life,  in  lieu  of  the  rents  and  profits  of  the  land. 

Though  the  general  rule  is,  that  executors  must  pay  costs  when  they  pay  tn* 
tsrut^  because  they  are  in  default ;  yet,  where  the  devisee,  or  eeiftgr  fvc 
trusty  demand  more  than  he  is  entitled  to  receive,  and  the  executor 
properly  submits  to  the  direction  of  the  court,  he  will  not  be  compelled  to 
pay  costs. 

THE  bill  stated,  that  the  plaintifis  are  the  only  survinng 
children  and  heirs  of  Andrew  Dunscomb^  son  of  Daniel 
Ihinscomby  deceased.  That  Daniel  Dunscomb,  on  the  7tb 
of  Jantiary,  1795,  made  his  will,  and  devised  the  one  fourQi 
of  all  his  estate,  real  and  personal,  to  his  son  Andrew  ;  aad  if 
he  died  before  the  testator,  then  his  share  to  go  to  his  chil- 
dren, in  equal  proportions.  The  testator  gave  to  his  exe« 
cators  power  and  direction  to  sell  his  estate,  and  divide  the 
proceeds  according  to  his  will.  The  executors,  on  the  death 
of  the  testator,  took  possession  of  the  estate,  real  and  per- 
sonal, and  sold  the  real  estate,  and  received  the  proceeds, 
and  also  the  rents  and  profits  before  the  sale.  Andrewj  at 
his  death,  left  five  children,  two  of  whom,  Catharine^  and 
Andrew  £.,  died.  Catharine  married  one  West,  who  is 
still  living,  and  by  whom  she  had  one  child,  since  deceased, 
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without  issue.    Andrew  B.  died  after  his  sister,  under  age,      181i{« 
and  without  issue.     The  three  surviving  children,  plaintifis,  d^^c^m' 
claim  the  share  that  would  have  come  to  their  father  under  _  .   v. 
the  will,  of  which  they  alleged  there  remained  due  to  them. 
1,731  dollars  and  84  cents,  with  interest ;  and  they  prayed 
for  an  account,  and  that  the  executors  might  be  decreed  to 
pay  the  amount,  with  interest. 

The  answer  admitted  the  will,  the  receipt  of  the  rentSj 
&c.  the  sale  of  the  real  estate  on  the  31st  of  January^ 
1804,  that  Mrs.  Wtst  never  had  actual  possession  of  the 
real  estate  before  it  was  sold ;  but  there  was  no  adverse 
possession,  the  possession  being  actually  held  by  the  defend- 
ants, as  co-devisees  and  co-tenants,  in  common ;  that  Mrs. 
Wtsi  died  two  days  before  the  sale  of  the  real  estate ;  and 
the  other  persons  at  the  times  mentioned  in  the  bill ;  that 
the  husband  of  Mrs.  Wtzi  is  still  living,  and  resided,  and 
still  resides,  out  of  the  state ;  that  the  share  of  the  nett 
proceeds  due  to  Mrs.  Wtsi^  was  1,046  dollars  and  36  cents ; 
that  on  the  33d  of  Aprils  1 805,  the  defendants  paid  to  the 
guardian  of  the  two  infant  plaintiffs,  3,500  dollars,  leaving 
685  dollars  47  cents,  which  the  defendants  have  always  been, 
and  are  still,  ready  to  pay  to  the  plaintiffs,  if  right  and  pro- 
per; that  the  plaintiffs  are  next  of  kin  o(  Andrew  B.  Z>i4m- 
cotnbj  deceased ;  that  the  husband  and  administrator  of  Mrs. 
West  claimed  the  1,046  dollars  and  36  cents,  being  her 
share,  as  personal  estate ;  and  the  defendants  denied  the 
claim,  as  the  real  estate  was  not  sold  at  the  time  of  her 
death ;  that  her  husband  now  claims  interest  on  the  amount, 
as  tenant  by  the  curtesy,  for  life^  and  that  the.  principal 
ought  to  be  put  out  on  security,  for  that  purpose ;  that 
the  plaintifis  do  not  acquiesce  in  either  claim  of  the  husband 
of  Mrs.  West,  and  the  defendants  do  not  know  to  whom  the 
money  can  be  paid  with  safety. 

The  defendants  denied  that  they  ought  to  pay  interest^ 
as  they  had  always  been  ready  to  pay  the  principal,  when 
advised  or  directed  by  this  court  how  the  same  ought  to  be 


CASES  IN  CHANCERY. 

paid  ;  and  they  claimed  to  have  their  Costs  allowed  to  theaa 
out  of  the  fund  in  their  hands. 

The  cause  was  submitted  to  the  court  on  the  bill  and  an- 
swer. 


Irving  J  for  the  plaintifis. 

Riggij  for  the  defendants. 

The  Chancellob.  1 .  The  plaintifis  are  entitled,  of 
course,  to  the  sum  of  685  dollars  and  47  cents,  and  the 
onlj  point,  on  this  part  of  the  case,  is,  whether  thej  are 
entitled  to  interest  upon  that  sum,  which  has  lain  unproduc- 
tive for  many  years  in  the  hands  of  the  defendants.  Why 
it  was  not  paid  to  the  guardian  of  the  plaintifis,  (who  was 
also  guardian  o{  Andrew  B.  Dunscomb^  in  his  lifetime,)  and 
to  whom  the  other  portion  of  the  moneys  belonging  to  them 
was  paid,  does  not  appear.  The  executors  say  it  has  al- 
ways been  kept  in  readiness  to  pay  to  the  persons  entitied, 
when  demanded.  But  this  is  no  sufficient  excuse.  If  they 
Iiad  met  with  any  real  doubt  or  difficulty,  as  to  the  person 
authorized  to  receive,  they  could  have  applied  to  the  court 
for  advice,  or  brought  the  money  into  court.  If  the  money 
(as  we  are  at  liberty  to  suppose)  has  been  mingled  with  their 
own  moneys,  it  has  answered  the  purpose  of  credit,  and  the 
rule  is  settled,  that  executors,  and  all  other  trustees,  are 
chargeable  with  interest,  if  they  have  made  use  of  the  mo- 
ney themselves,  or  have  been  negligent,  either  in  not  paying 
tiie  money  over,  or  in  not  investing  it,  or  loaning  it,  so  as  to 
render  it  productive.  {Treves  v.  Towmhend,  1  Bro,  384. 
Bockey.Hartj  11  Ves.  58.)  The  rule  is  founded  in  jus- 
tice  and  good  policy  ;  it  prevents  abuse,  and  it  indemnifies 
against  n^ligence.  This  was  also  the  rule  in  the  civil  law, 
when  the  guardian  was  guilty  of  negligence  in  sufiering  the 
money  of  the  minor  to  lie  idle.  Quod  sipecunia  tMinsis- 
set  in  rationibtfs  pupillij  prctstandum  quod  bona  fide  per- 
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cepiasetj  aut  perciptre  potuisset :  std  foBnoti  dare  cum  potur      1815* 
me/,  negUxissei.     {Dig.  26*  7.  58.)  ^SSIIl^^ 

The  defendants  mast,  in  this  case,  account  for  interest  on  _  v. 
the  above  principal  sum ;  and  as  to  the  time  from  which  in- , 
terest  is  to  be  computed,  in  such  a  case  of  negligence  in  suf- 
fering the  money  to  lie  idle,  there  does  not  appear  to  be 
any  absolute  rule,  and  the  time  must  vary  according  to  cir- 
cumstances. It  would  be  laying  too  heavy  a  hand  upon 
executors,  to  charge  interest  from  the  moment  money  was 
received*  In  some  cases,  executors  are  alloweda  year  to  look 
out  for  some  due  appropriation  of  the  money,  and  in  other 
cases  it  would  be  unreasonable.  Here  the  executors  show 
no  pains  or  effort  to  discharge  themselves  of  the  money.  I 
observe  that  six  months  was  the  time  allowed,  in  a  like  case, 
by  the  civil  law,  to  the  tutor  to  invest  the  funds  ;  {Domat, 
b.  2.  tit.  Tutors^  ch.  3.  s.  23.  Voet^  lib.  26.  tit.  7.  s.  9. ;) 
and  if  the  defendants  are  charged  with  interest  after  six 
months  from  the  time  they  received  it,  it  will  not  be  unrea- 
sonable in  this  case,  and  I  shall  accordingly  direct  it. 

2.  The  husband  of  Catharine  P.  West  is  entitled,  as 
tenant  by  the  curtesy,  to  the  interest  of  the  proceeds  of  her 
share  of  the  real  estate,  which  was  sold  after  her  death. 
His  right  became  perfect  upon  her  death,  and  he  was  seised 
in  fact,  by  the  seisin  and  possession  of  the  co-devisees,  as  te- 
nants in  common  with  her,  and  claiming  only  their  undivided 
shares  with  her  under  the  will.  It  will,  theiefore,  be  the 
duty  of  the  defendants  to  place  the  sum  of  1 ,046  dollars 
and  36  cents  at  interest,  on  good  real  security,  or  invest  it  in 
public  stock,  and  pay  the  interest  thereof  to  William  West^ 
as  the  same  shall  from  time  to  time  accrue,  during  his  natural 
life ;  and  the  plaintiffs,  and  their  lawful  representatives,  will 
be  entitled  to  the  principal,  upon  his  death.  The  case  of 
SweetappU  v.  fitndon,  (2  Vem.  536.,)  contains  the  rule  ap- 
plicable to  this  case,  allowing  the  interest  of  money  to  be 
settled  upon  the  tenant  by  the  curtesy,  in  lieu  of  the  profits 
of  tlteland. 
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181 6*  3.  The  only  remaining  point  in  the  case  is  as  to  cos^.    It 

does  not  follow,  as  an  inevitable  consequence,  that  executon 
must  pay  costs  in  all  cases  where  they  must  pay  interest ; 
^  thou^  the  general  rule  is,  that  they  must  pay  costs  when 
they  pay  interest^  because  they  are  in  default.  (1  Fes.ym. 
294.  7  Fc5.  jun.  129.  II  Fe^.  jun.  61.  582.  IS  Fes. 
jun.  402.)  If  the  demand  of  the  plaintiffs  had  been  con- 
fined to  the  sum  of  685  dollars  and  47  cents,  the  defendants 
ou^t  to  have  paid  costs ;  but  the  demand  went  further,  and 
embraced  a  lai^er  sum,  to  which  the  plaintiffs  are  not  enti- 
tled until  the  death  of  the  tenant  by  the  curtesy.  That  de- 
mand has  been  successfully  resisted,  and  it  was  a  question 
properly  submitted  by  the  executors  to  the  direction  of  the 
court.  Under  the  circumstances  of  the  case,  1  cannot  allow 
costs  to  either  party,  as  against  the  other. 

Decree  accordingly. 


S9pL  37tii.  Shotwell  against  Murray. 

A  nle  under  a  second,  or  junior  judgment,  is  not,  of  itself,  a  waiver  of  tbe 
plaintiflfs  rights  under  a  first  or  elder  judgment. 

Every  person  is  bound  to  know  the  law ;  and  where  thera  is  no  mistake  as  to 
tbe  fact,  but  only  as  to  the  legal  consequence,  and  that  on  a  collateral 
point,  there  can  be  no  ground  for  relief,  either  by  vacating  a  sale,  or  by  a 
perpetual  injunction  against  the  exercise  of  the  defendant's  rights. 

A.  having  two  judgments,  of  different  dktes,  against  G.,  issued  execution  on 
tbe  second,  under  which  the  land  of  the  debtor  was  advertised  for  sale  by 
the  sheriff.  A.  was  present  at  the  sale,  and  gave  directions,  but  was  en- 
tirely tilent  about  the  first  judgment,  and  as  to  anj  intention,  afterwards 
to  enforce  it.  B.  having  some  cUira  to  the  land,  in  order  to  protect  hia 
title,  became  the  purchaser  at  the  sheriff's  sale,  and  received  a  deed,  though 
he  previously  knew  of  the  existence  of  both  judgments. 

B.  filed  a  bill  for  a  perpetual  injunction  against  A.'s  proceeding  under  the  first 
judgment,  on  the  ground  of  mistake,  or  fraud ;  but  the  bill  was  disniaiedt 
with  costs. 

ON  the  8th  December j  1807,  Monro  obtained  a  judgment 
in  the  supreme  court  against  Green,  which  became  a  lien  on 
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hod  olGriov  id  the  town  otSehiafter^  ift  Herki$ner  county,  1B95. 
being  lot  No.  50.,  in  CosbyU  Mmor^  In  Augu»iy  1811,  a 
iui,  fi^fa.  WM  istned  on  the  judgment,  and  the  lot,  with  other 
lands,  was  conveyed,  by  the  sheriff,  to  the  plaintiff  as  the 
highest  bidder,  on  the  12th  of  Decmber,  1812.  The  de« 
fandant,  afterwards,  purchased  two  judgments  against  Gfresn, 
which  weie  duly  assigned  to  him,  one  of  them  docketed  the 
24tt  i^JfyfUj  1 799,  and  tfie  other,  on  the  30th  of  DecmUr, 
1808 )  and,  in  1813,  the  defendant  issued  an  execution  on  the 
second  jod^Boent,  and  directed  Ihe  sheriff  to  sell  the  lot  in 
question;  and  the  same  being  exposed  to  sale  by  the  sheriff, 
the  plaintiff,  in  order  to  protect  his  title,  became  the  purcha- 
ser at  the  second  sale,  for  3,700  dollars,  and  receired  a  deed 
fipom  the  sheriff. 

The  bill  further  stated,  that  the  defendant  attended  at  the 
last  sale,  and  bid,  and  gave  directions  to  the  sheriff,  but  did 
not  then,  or  at  any  prior  time,  make  known  that  he  should 
have  any  further  or  other  lien  on  the  land  after  the  sale,  or 
that  he  should  again  proceed  to  sell  the  same  under  the  other 
judgment ;  nor  did  he  in  any  manner  declare  or  intimate,  that 
such  sale  was  made  subject  to  the  prior  judgment  of 
Aprils  1799,  although  the  defendant,  on  that  occasion,  and 
at  other  times,  admitted  that  he  was  the  owner  of  both  judg- 
ments. The  plaintiff  alleged,  that  he  purchased  the  land  at 
the  second  sale,  in  full  confidence  that  the  premises  would, 
tbfereby,  be  exonerated  from  all  further  lien,  by  means  of  the 
judgments  held  by  the  defendant.  But  the  defendant,  how- 
ever, afterwards,  issued  an  execution  on  the  other  judgment, 
and  was  proceeding  to  advertise  the  land  again  for  sale. 
The  hill  prayed  for  an  injunction  to  stay  all  proceeding?  on 
the  second  judgment  and  execution  of  the  defendant;  and 
that  the  same  might  be  made  perpetual ;  and  for  general 
relief. 

The  defendant,  in  his  answer,  admitted  that  he  was  pre- 
sent at  &e  sale,  and  bid,  and  gave  directions  to  the  sheriff^ 
Vol,  I.  3  T 
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1815*  and  that  he  did  not  make  known  that  he  should  have  anjr 
further  or  other  lien  on  the  land ;  or  that  he  should  again 
proceed  to  sell  it  under  the  prior  judgment ;  and  that  he  did 
not  declare,  or  intimate,  that  the  sale  was  made  subject  to 
the  lien  of  the  prior  judgment;  but  he  insisted,  that  he  did 
not  thereby  relinquish  his  lien  on  the  prior  judgment ;  and 
averred,  that  the  plaintiff  Ame2o,  at  the  time,  that  he  was  the 
owner  of  both  judgments,  and  had  a|>plied  to  him  to  pur- 
chase them.  He,  also,  admitted,  that  he  had  issued  an  exe- 
cution on  the  other  judgment,  and  had  directed  the  sherifiT 
to  levy  again  on  the  same  lot,  and  intended  to  proceed  in  the 
sale. 

It  was  proved  that  the  plaintiff  had  applied  to  purchase 
the  judgment  of  Jlprilj  1799,  before  the  same  was  assigned 
to  the  defendant. 

R\gg8  and  Slosson^  for  the  plaintiff.  They  cited  Lhmg* 
ston  V.  Eyme^  1 1  Johns,  Rep*  555.  Hewson  v.  Diygtrh 
8  Johns.  Rep.  333. 

Wellsj  for  the  defendant. 

The  Chancellor.  The  question  is,  whether  the  de* 
fendant  lost  the  benefit  of  the  lien  of  the  elder  judgment  by 
selling  the  land  under  a  younger  judgment,  without  disclosing, 
at  the  time  of  sale,  that  he  held,  and  intended  to  hold,  the 
former  judgment  as  a  subaisting  and  valid  encumbrance.  The 
defendant  admits  that  he  attended  the  sale,  and  gave  direct 
tions  concerning  it,  and  ^i^as  himself  a  bidder ;  and  that  he 
was  silent  on  the  subject  of  the  prior  judgment.  If  the  lien 
of  that  judgment,  on  the  land  so  sold,  be  lost  or  impaired,  it 
must  be  because  his  silence  amounted  to  fraud  in  suffering  the 
plaintiff  to  purchase  under  some  erroneous  impresuon,  which 
it  was  his  duty  to  remove ;  for  it  will  hardly  be  contended, 
that  if  a  creditor  has  two  judgments  upon  the  same  land,  the, 
mere  fact  of  his  selling  under  the  last,  is,  per  «e,  a  waiver  of 
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his  rights  under  the  first  judgment.     But  here  was  no  fraud      1815. 
in  the  case.     The  plaintiff  admits,  in  his  bill,  his  knowledge, 
at  the  time,  of  the  existence  of  the  former  judgment,  and  of 
its  assignment  to  the  defendant.    The  fact  of  his  knowledge  . 
is  also  proved.    The  allegation  of  the  plaintiff  is,  that  he 
purchased,  not  in  ignorance  of  the  prior  judgment,  but  in  con- 
fidence that  he  should  be  enabled  to  hold  the  land  free,  and 
discharged  firom  that  judgment.     Here  was,  then,  no  mistake 
in  point  of  fact.    According  to  the  plaintiff's  own  showing, 
he  was  onlj  underamistake  in  point  of  law ;  and  that  mistake 
not  being  produced  bj  any  fraud  in  the  defendant,  is  not 
sufficient,  of  itself,  to  affect  the  former  lien,  or  the  validity  of 
Ae  sale.     The  defendant  (as  we  are  at  liberty  to  presume) 
might  have  previously  communicated  to  the  plaintiff  all  the 
requisite  knowledge,  or  he  might  have  been  informed  by 
others  of  the  plaintiff's  knowledge,  and  have  deemed  it  use- 
less or  impertinent,  to  be  reminding  him  of  what  he  already 
knew*  The  case  is  by  no  means  analogous  to  that  of  Living- 
ston v.  Byme^  (11  Johns.  Rep.  555.,)  to  which  the  counsel 
referred;  for  there  the  party  had,  by  public  notice,  pro- 
mised a  release  of  his  rights  to  the  purchaser  ;  and  the  set- 
ting up,  afterwards,  a  prior  and  secret  deed  of  trust,  was  in- 
consistent with  the  notice,  and  a  surprise  upon  the  purchaser. 
It  is  a  decisive  fact,  in  this  case,  that  when  the  plaintiff  made 
the  purchase,  he  knew  that  such  a  prior  judgment  existed, 
and  it  was  his  business  to  make  further  inquiry  on  the  sub- ' 
ject  of  that  judgment,  if  such  inquiry  should  become  material. 
It  was  not  incumbent  on  the  defendant  to  tell  the  plaintiff 
that  the  former  judgment  would  continue  to  bind  the  land, 
notwithstanding  the  purchase,  for  that  was  a  legal  conse- 
quence with  which  the  plaintiff  must  be  presumed  to  have 
been  acquainted.  Possibly  each  party  was  speculating  at  the 
time,  the  one  in  buying,  and  the  other  in  selling,  on  the  sup- 
posed ignorance  of  the  other,  as  to  the  operation  of  the  sale 
on  the  former  judgment.    In  a  moral  point  of  view,  the  duty 
of  disclosure  of  each  other's  opinion  was  mutual.  The  defend- 
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1815.  ut  bai  done  n^tfaing  that  amounts,  in  jadgment  of  lair,  to  a 
watrer  of  his  lien,  for  here  was  no  concealment  of  a  fiict  of 
which  the  other  party  was  ignorant ;  and  a  person  cami^be 
^  permitted  to  disavow  or  avoid  the  operation  of  an  agreement 
entered  into  with  a  fuU  knowledge  of  the  fact8,on  the  gronud 
of  ignorance  of  the  legal  conseqaences  which  flow  from  those 
fects.  1  assume  this  as  a  settled  principle  of  law  and  sound 
policy.  The  effect  of  mistake  of  the  law,  in  diflerent  cases, 
and  under  various  and  special  circumstances,  has  been  often 
and  deeply  discussed  by  the  writers  on  the  civil  law ;  and 
the  Uxt  of  that  law,  with  Ct^aa  and  Hsmeectitf,  is  to  be 
found  on  one  side,  and  Fimintf ,  DmuUj  D^Agwustauy  and 
Poihkrj  on  the  other,  in  respect  to  the  question,  whether 
money  paid  under  a  mistake  of  the  law,  and  with  knowledge 
of  the  facts,  can  be  recovered  back.  But  dus  case  is  even 
clear  of  that  question.  Here  is  a  purchase  fairly  made,  and, 
admitting  all  that  is  alleged,  made  under  a  mistake  of  the 
law  only  as  to  a  collateral  point  which  did  not  go  to  the  sole 
consideration  of  the  purchase ;  and  the  purchaser  is  seddng, 
under  that  pretence,  not  indeed  to  vacate  the  sale,  but  to 
devest  the  defendant  of  his  rights,  in  such  a  case,  the 
general  doctrine  which  we  find  established  must  prevail,  that 
every  man  is  to  be  charged  with  a  knowledge  of  the  law. 
{Doctor  and  Studentj  79.  1^1.  152.  £i/6te  v,  lAml^j  2 
Ea9t,  469.  Stevem  v.  IryncA,  12  Ekutj  38.  1  Fmb.  Eq. 
106.  n.  t.)  In  MUdmajf^s  ca$€j  (1  Co.  177.,)  it  was  held, 
that  ignorance  of  the  law  was  no  justification  in  an  action  of 
slander  of  title.  It  is  a  very  dangerous  plea,  whether  we  ap- 
ply it  to  the  rules  of  civil  conduct,  or  to  duties  of  natmal 
and  moral  obligation.  In  the  Lttir^s  Provmcialta  of  Pojico/, 
{Lett.  4«,)  he  refutes  the  lax  morality  of  the  Jesuits,  by  show** 
ing  from  ArislotUj  to  whom  they  had  appealed,  that  though 
ignorance  of  the  fiict  will  render  an  action  involuntary,  yet 
that  ignorance  of  tibe  moral  law  is  no  admissible  plea  for 
breach  of  duty  in  matters  that  concern  the  moral  conduct. 
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Tbe  biodiog  natnie  of  the  purchtBe,  ia  thia  case,  siibjept     18U* 
totlle|Hnorliel^lnig)rtbeia^tberfltrellgtl^^  ^fT^IJ^^^ 

ceasaiy,  fron  a  cM^identian  of  tbe  &ct,  thai  the  Mtdiff     .  ▼• 
earned  tbe  cantract  of  sale  into  efiectbj  payioig  tbe  puichate  ., 
money)  md  receiTiiiga  deed,  «s/ter  he  wai  informed,  by  tbe 
aherift  ttiat  another  exeeotion  under  the  fint  jadgnent  was 
put  into  bii  hands. 

I  dudl,  accordingly,  disroiee  tbia  bill,  with  costs. 

Decree  accordiogly. 


*^:t« 


HahxIiTok  against  Cummings.  Sept.  t^lh^ 

This  court  has  power  to  order  a  bond  or  other  iDStrument  to  be  delivered  up 
to  be  cancelled,  whether  such  instrument  isor  is  not  void  at  law,  or  whether 
it  be  void  on  tbe  fiice  of  it,  or  by  matter  shown  by  the  proofr  in  tbe  cause; 
but  tbe  averoiie  of  this  power  rests  in  the  sound  dlacretion  of  the  court, 
and  is  regulated  by  the  circumstances  of  each  particular  case. 

Where  a  bond  was  good  on  the  face  of  it,  but  had  been  held  by  the  defendant 
for  27  years,  and  he  admitted  that  it  was  gi^en  on  a  trust  which  be.  ought 
not  to  diiclote,  and  depended  on  a  contingency  which  bad  not  happened, 
though  it  might,  by  possibility,  happen,  the  court  ordered  the  bond  to  be 
delivered  up  and  cancelled. 

So,  where  a  bond,  conditioned  to  pay  a  certain  sum,  and  good  on  the  face 
of  It,  and  on  which  a  suit  at  law  was  pending ;  and  the  obligor  bad  a  good 
deibnoe  in  eqmlify  arising  from  matter  dehrnw  tbe  bond,  it  waa  ordered  to 
be  delivered  up. 

THE  bill  stated,  that  the  defendant,  pretending  to  be  law- 
fully possessed  of  a  bond,  made  by  James  Hamilton^  the 
lather  of  tbe  plaintiff,  dated  the  27th  of  September^  1794, 
conditioned  for  tbe  payment  of  sixty  pounds,  had  brought 
an  action,  at  law,  thereon  stgainst  tbe  plaintiff,  as  administrator 
of  hisiatber's  estate,  and  the  cause  was  at  issue*  That  the 
defendant  pretended  to  have  another  bond,  executed  by  the 
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1815.      plainti£f  8  father,  for  800  pounds,  which  he  refused  to  show. 

^gj^^jjj'  The  plaintifr  charged  that  both  the  bonds,  if  executed,  were 
▼.         y<duntaiy,  and  without  consideration,  or  were  given  to  indem- 

__,___,,^  nify  the  defendant  for  being  bail  in  certain  suits  brought 
against  him,  and  were  to  be  given  up  and  cancelled,  if  the 
defendant  was  not  damnified ;  that  the  suits  were  all  settled, 
and  the  defendant  had  been  put  to  no  cost  or  damage.  The 
plaintiff  set  forth  various  facts  relative  to  the  bonds  and  the 
situation  of  the  defendant,  which  are  not  material  to  state 
here ;  and  that  the  defendant  was  indebted  to  his  father's 
estate ;  and  prayed  that  the  defendant  mi^t  paj  the  sums 
he  owed,  and  an  account,  &c.,  and  for  a  perpetual  injunction 
against  any  proceedings  on  the  bonds;  and  that  they  might 
be  delivered  up  and  canceUed,  &:c.,  and  for  general  relief^ 
&c. 

The  defendant,  in  his  answer,  admitted  that  he  held  the 
bond  of  the  plaintiff's  father  for  60  pounds,  and  had  com- 
menced a  suit  thereon,  &c.  That  the  plaintiff's  father,  on  ' 
ibe22do{  September,  1788,  executed  a  bond  to  him,  con- 
ditioned to  pay  996  pounds,  on  the  first  of  Jantiary,  following, 
which  he  set  forth ;  that  it  was  given  on  a  special  trust,  of  a 
secret  and  delicate  nature,  and  was  to  be  put  in  force  on  cer- 
tain contingencies,  which  had  not  happened;  yet,  it  being 
possible  that  they  might  happen,  he  thought  it  his  duty  to 
keep  the  bond  in  his  possession ;  that  he  paid  no  considera- 
tion for  the  last-mentioned  bond,  and  had  no  personal  interest 
therein ;  and  denied  that  he  ever  threatened  to  put  it  in  suit ; 
that  the  trust  of  this  bond  has  no  relation  to  the  suit  between 
the  defendant  and  plaintiff;  and  that  the  defendant  is  advi- 
sed that  it  would  be  improper  further  to  disclose  it,  and  prayed 
the  direction  of  the  court  therein.  The  defendant  denied 
that  he  had,  or  pretended  to  have,  any  other  bonds  of  the 
intestate,  and  if  there  were  any  they  were  paid.  He  denied 
that  the  bond  for  60  pounds  was  voluntary,  or  given  for  in- 
demnity for  being  bail  for  the  obligor ;  that  he  never  was,  to 
his  best  recollection,  bail  for  the  obligor ;  but  that  the  bond 
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was  given  for  a  debt  jufttlj  due  on  setUement  of  accounts)     1815« 
and  was  still  due.    And  he  denied  that  he  owed  the  intes-  '^^'^'^^'^^ 

HAM1J.TOV 

tateany  thing,  &c.  ^  _y. 

The  cause  being  put  at  issue,  several  witnesses  were  exa- , 
mined  on  the  part  of  the  plaintiff,  whose  testimony  related 
principally  to  certain  papers  in  the  plaintiff's  possession, 
showing  that  the  bond  for  60  pounds  was  given  by  way 
of  indemnity  merely,  and  that  the  defendant  had  sustained 
no  damage. 

Witnesses  were,  also,  examined  on  the  part  of  the  defend- 
ant, whose  testimony  related  chiefly  to  the  good  character 
of  the  defendant,  his  situation,  business,  and  connexion  witii 
the  plaintiff's  father,  &c. 

The  rule  for  publication  was  passed,  and  the  cause  set 
down  for  a  hearing,  by  consent,  on  written  briefs  or  aigu- 
ments,  submitted  to  the  court  with  the  pleadings  and  proofs. 

/.  Hamilton^  in  person. 

Biurr^  for  the  defendant. 

The  Chancellor.  Upon  the  answer  and  proofs  in  this 
cause,  the  relief  sought  and  claimed  is,  that  the  two  bonds 
acknowledged  to  be  held  by  the  defendant,  should  be  de- 
creed to  be  delivered  up  and  cancelled.  The  question, 
whether  such  a  remedy  can,  or  ought  to  be  applied,  leads 
to  an  interesting  inquiry. 

.1.  The  defendant  admits  that  he  holds  a  bond,  executed 
by  the  ancestor  of  the  plaintiff,  on  the  22d  of- September^ 
1788,  for  the  payment  of  996/.  on  the  first  of  January  fol- 
lowing ;  and  that  it  was  given  upon  a  special  trust,  of  a  secret 
and  delicate  nature,  which  he  does  not  think  proper  to  dis- 
close ;  and  that  it  was  to  be  in  force  only  upon  certain  con- 
tingencies which  have  not  yet  happened,  and,  probably, 
neyer  will  \  and  that  he  paid  no  money  or  other  considera- 
tion for  it,  and  has  no  personal  interest  in  it,  nor  has  ever 
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Itl5.      pretended  to  pat  it  in  tuit.    After  such  a  coiile6M0D|  it 
wmM  be  Terj  uMeaflmable  that  the  bond  should  be  suffned 


fUkMWfm 

y.         to  continue  a  dead  we^ht  upon  the  property  dial  may  have 

c<Mii«Mfc  jflgc^jed  to  the  plaintiff.  It  it,  however,  not  easy  to  ex< 
tract  from  the  boolu  any  precise  rale  by  which  the  jorisdic* 
tioB  of  the  court  is,  in  such  cases,  to  be  exercised.  The 
bond,  most  probably,  could  not  be  enforced  at  law,  thoo|^ 
it  appears  on  the  fiice  of  it  to  be  an  absi^te  bond  lor  the 
payment  of  money.  The  lapse  of  27  years,  if  not  meet 
satisfactorily  accounted  for,  would  form  of  itself  a  conclusive 
bar  to  a  recovery ;  and  the  admissions  in  the  answer  must 
destroy  its  validity  here,  even  if  they  cannot  be  received 
as  a  defence  at  law.  Why,  then,  should  it  any  longer  ex* 
ist  to  cast  even  a  shade  over  the  title  to  the  assets  of  the 
ancestor? 

I  have  looked  into  the  cases  on  the  point  of  jurisdiction, 
and  I  have  no  doubt  that  the  court  has  competent  power  to 
order  the  bond  to  be  cancelled ;  and  the.power  is  tfie  more 
necessary  since  there  is  no  such  jurisdiction  at  law. 

In  Minshaw  y.  Jordan,  (3  Bro:  IB.  n.,)  a  bill  was 
filed  to  have  a  promissory  note  delivered  up  and  can- 
celled, as  obtained  by  fraud,  and  widiout  consideration. 
The  Misier  of  ihe  Roth  retained  the  bill,  and  allowed  die 
defendant  to  proceed  at  law  upon  the  note ;  and  die  verdict 
being  found  a^nstit,  he  then  decreed  that  the  note  be  de^ 
livered  up  to  the  plaintiff  to  be  cancelled*  But,  afterwards, 
in  Ryan  v.  Macmathj  (3  Bro,  15.,)  Lord  7%tir^  would 
not  direct  a  note  to  be  delivered  up,  though  a  recovery  had 
been  unsuccessfully  attempted  at  law ;  and  he  would  not  ad* 
mit  the  rule  in  this  general  extent,  diat  whenever  one  party 
had  an  instrument  on  which  he  could  not  maintain  an  action 
at  law,  he  must  be  decreed  to  give  it  up,  andheaccordii^y 
dismissed  the  bill,  but  without  costs.  Sir  Samuel  BomUfyj 
in  citing  this  case,  in  1 3  Ves.  584.,  observed,  diat  the  deci- 
sion was  disapproved  of,  at  the  time,  as  the  note  wat  void, 
not  upon  the  face  of  it,  but  from  collateral  circumstances; 
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and  in  Jiewman  y.  AKlner^  (2  Ves.  jon.  483.,)  notwith-       1815« 
standing  this  case  of  Ryan  v.  Machnoth  was  oietitioned,  ^^T^"^^^ 
Lord  Lofughborcugh  ordered  a  bill  of  exchange,  avowedly         v. 
given  by  one  partner  in  the  name  of  the  firm,  for  his  private  ' 

debt,  to  be  delivered  up,  with  costs,  without  even  waiting  to 
have  its  validity  tried  at  law ;  and  he  did  it  on  the  ground, 
that  the  evidence  was  clear  and  decisive  against  the  bill,  and 
that  the  payee  took  it,  knowing  it  to  be  for  a  private  debt, 
and  that  there  was  no  need  of  a  verdict  to  satisfy  the  con- 
science of  the  court.  But  the  subsequent  cases  of  Franco 
v.  Bolton,  (3  Vei.  368.,)  and  of  Gray  v.  Mathias,  (5 
Ves.  S86.,)  are  calculated  to  throw  doubt  once  more  on  the 
exercise  of  this  power.  In  the  first  of  those  cases,  abotid 
was  alleged  to  have  been  given  for  an  illegvd  consideration, 
and  the  obUgee  had  obtained  a  verdict  at  law.  The  bill 
was  to  have  the  bond  delivered  up  ;  but  it  was,  on  demurrer, 
dismissed  by  Lord  lAiughborough]  on  the  ground,  that  there 
WHS  no  necessity  for  the  interposition  of  the  court,  as  the 
matter  could  have  been  pleaded,  and  the  bond  rendered  null, 
at  law*  In  the  other  case,  the  bond  was  void  on  its  face,  as 
appearing  to  have  been  given  pro  turpi  causa,  but  the  court 
of  exchequer  refused  a  decree  to  deliver  it  up,  and  princi- 
pally on  the  ground  of  the  length  and  expense  of  such  a 
remedy  in  equity,  when  the  defence  at  law  was  irrefragable. 
The  Ck.  Baron  observed,  with  some  sensibility,  that  though 
equity,  might  have  a  concurrent  jurisdiction,  it  was  not  fitting, 
in  that  particular  case,  to  exercise  it,  as  the  plaintifi*  had  a 
full  defence  at  law ;  and  it  was  oppressive  to  seek,  by  a  long 
and  costly  litigation  in  chancery,  to  have  the  bond  deliver- 
ed up,  when,  by  the  plaintiff's  own  showing,  it  was  a  mere 
nullity.  In  that  case,  the  bond  had  never  been  sued  at 
law,  and  the  bill  was  dismissed,  with  costs. 

The  equity  power  was  afterwards  asserted  byLord£/- 
don,  in  Bromley  v.  Holland,  (7  Ve$.  3.,)  and  he  dwelt 
much  on  the  question  of  jurisdiction,  and  did  not  concur  in 
the  decision  in  Franco  v.  Bolton.    He  seamed  to  think  the 
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1815.  question  had  become  settled,  by  a  serious  of  decisions,  in  &-^ 
vour  of  the  authority  of  the  court  to  direct  instruments  to 
be  delivered  up,  though  they  might  be  void  at  law.  He 
admitted  there  was  some  degree  of  contradiction  in  the 
cases,  but  he  inclined  in  favour  of  the  jurisdiction,  eyeo  if 
the  question  had  been  res  integral  and  though  he  could  not 
say,  if  it  was  clear  that  no  use  could  be  made  of  the  instm- 
ment,  that  was  ground  enough  for  the  equitable  jurisdictioOy 
yet  ^^  it  was  not  unwholesome  that  an  instrument  should  be 
delivered  up  upon  which  a  demand  may  be  vexatiously  made 
as  often  as  the  purpose  of  vexation  may  urge  the  party  to  make 
it/'  In  Jackmany,  Mitchell,  (13  Ves.  581.,)  the  equitj 
jurisdiction  was  again  freely  exercised.  The  bond  there  was 
given  to  secure  one  creditor  the  deficiency  of  a  composition, 
and  was  never  communicated  to  the  other  creditors,  and  had 
never  been  put  in  suit.  The  bill  charged  the  boad  to  have 
been  thus  taken  against  the  policy  of  the  law,  and  in  frand 
of  creditors;  and  the  counsel  for  the  defendant,  when 
speaking  of  the  jurisdiction,  observed,  that  if  an  instrument 
was  void  upon  its  face,  the  court  would  not  assume  jurisdic* 
lion  and  cancel  it,  because  it  was  void  at  law ;  and  that  ^^  there 
wjis  no  instance  of  a  decree  for  delivering  up  a  bond,  ap- 
pearing upon  the  face  of  it  to  be  void.''  Lord  Eldon  ex- 
pressly waived  any  opinion  on  that  distinction  as  to  jurisdic- 
tion, but  said  that  the  bond  was  bad',  because  it  was  provedt 
aliunde,  that  it  was  intended  to  be  kept  secret ;  and  be  ac- 
cordingly decreed,  that  it  be  delivered  up,  and  awarded 
costs  against  the  defendant. 

I  am  inclined  to  think,  that  the  weight  of  authority,  and 
the  reason  of  the  thing,  are  equally  in  favour  of  the  juris- 
diction of  the  court,  whether  the  instrument  is,  or  is  not, 
void  at  law,  and  whether  it  be  void  from  matter  appearing 
on  its  iace,  or  from  proof  taken  in  the  cause,  and  that  these 
assumed  distinctions  are  not  well  founded.  It  is  every  day's 
practice,  as  the  counsel  observed,  in  French  v.  C<mMU^j 
(2  Ansii  454.,)  to  order  instruments  to  be  delivered  up,  of 
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ivUcli  a  bad  OBe  mi^t  be  attempted  to  be  made*  at  law,  1815. 
uliho>ugk  they  could  not  even  there  entitle  the  holders  to  re- 
cover. It  is,  indeed,  not  very  apparent,  wb  j  a  doubt  could 
liaye  been  started  in  some  of  these  modem  cases  as  to  the  . 
general  jurisdiction  of  the  court,  when  we  consider  the  uni- 
form tenor  and  language  of  the  more  ancient  decisions,  and 
which  do  not  appear  tp  have  turned  upon  the  distinction 
whc$iher  the  instruments  were,  or  were  not,  void  at  law.  In 
Whittingham  v.  TTu)mburghj  (2  Vem.  206.,)  and  Goddart 
T.  Garrettj  {ibid.  269.,)  and  De  Costa  v.  Scandrel,  (2  P. 
Wme,  170.,)  policies  of  insurance,  procured  by  fraud,  were 
ordered  to  be  delivered  up  and  cancelled,  though  the  fraud 
was  equally  a  defence  at  law.  And  in  another  case,  {Law  t» 
Lawj  Cases  temp.  Talbot^  140.  3  P.  Wms.  391.,)  Lord 
Tcihot  ordered  a  bond  to  be  cancelled,  and  charged  the  de- 
fendant wilh  costs,  without  deciding  whether,  or  not,  it  was 
good  at  law.  But,  while  1  assert  the  authority  of  the  court 
toaostain  such  bills,  I  am  not  to  be  understood  as  encoura- 
ging applications  where  the  fitness  of  the  exercise  of  the 
power  of  the  court  is  not  pretty  strongly  displayed.  Per- 
haps the  cases  may  all  be  reconciled  on  the  general  princi- 
ple Ihat  the  exercise  of  this  power  is  to  be  regulated  by 
sound  discretion,  as  the  circumstances  of  the  individual  case 
may  dictate ;  and  that  the  resort  to  equity,  to  be  sustained, 
must  be  expedient,  either  because  the  instrument  is  liable  to 
abuse  fixHn  its  negotiable  nature,  or  because  the  defence  not 
arising  on  its  face,  may  be  difficult,  or  uncertain  at  law,  or 
from  some  other  special  circumstances  peculiar  to  the  case, 
and  rendering  a  resort  here  highly  proper,  and  clear  of  all 
suspicion  of  any  design  to  promote  expense  and  litigation. 
If,  however,  the  defect  appears  on  the  bond  itself,  the  in- 
terference of  this  court  will  still  depend  on  a  question  of  ex- 
pediency, and  not  'on  a  question  of  jurisdiction.  It  may, 
sometimes,  become  essential  to  the  perfect  and  tranquil  en- 
joyment of  private  right,  tiiat  this  most  important  branch  of 
equity  power  should  be  exercised  in  the  one  case  as  well  as 
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1815.      in  the  qther ;  and  it  mqr  be  here  ^Ikmnti,  that  in  the  eaie 

v^^v^^  oiLam  Y.  Itcm^  ttie  wkole  coiuudemtioii  was  apread  out 

V.         qpon  the  bond,  and  that»  as  the  case  is  reported  m  Ff  era 

cvMMigGi.  jjpj^/^j,„^^  ^jjg  j^^  (;jji^  ^^  inclinad  to  eoosider  the  bond  aa 

void  at  law  as  well  as  in  equity,  and  yet  be  cancelled  the 
bond  without  sending  the  parties  to  law.  The  leanied  coon-! 
^1,  tiierefore,  in  Jackman  v.  MUchellf  appear  to  me  to 
have  hazarded  too  much  in  their  assertion  that  there  was  do 
such  case  to  be  found. 

The  bond  now  in  question  conies  within  that  case,  ibr  it  ia 
good  on  its  face,  and  void  on|y  from  the  iacts  disclosed  by 
the  defendant's  answer.  We  can,  consistently  wilh  die 
whole  current  of  authority,  direct  it  to  be  cancelled.  Itia 
the  more  proper  to  do  so,  because  it  is,  at  least,  doubtfid^ 
whether  the  pretended  secret  trust,  under  which  it  was 
taken,  and  the  fiulureof  that  trust,  would  be  received  as  a 
defence  at  law.  My  impression  is,  that  it  could  not.  But, 
in  this  court,  the  evidence  furnished  by  the  answec  is  i^ 
cisive.  The  defendant  holds  a  bond  for  27  yeara,  aad  saya 
it  was  given  upon  a  trust  which  he  ought  not  to  disclose,  attd 
depends  upon  a  contingency  which  has  never  happened,  and 
which  be  says  is  only  within  the  reach  of  possibility.  Sudbi 
a  bond  cannot  be  permitted  to  endure  (of  ever,  and  we  caA'^ 
not  rec<^ise  any  trust  which  is  not  disclosed,  and  ia,  tbofar 
fore,  unknown.  It  is  not  convenient,  or  just,  that  such  ak 
bond  should  continue,  with  a  pretension  to  tbe  asseta  in  the 
hands  of  the  plaintiff.  It  might  embarrass  their  appUeation^ 
or  weaken  their  security,  or  poison  their  ei^ayment,  It  it 
immoral  for  a  person  to  retain  a  bond  which  is  useless  to  hbn> 
and  an  annoyance  to  others. 
This  bond  muat,  therefore,  be  delivered  up,  and  canQeUed* 
3.  The  other  bond,  conditioned  for  the  payment  of.  90 
pounds,  and  on  which  a  suit  is  pendii^  at  h^w,  i^  showut  bjf. 
the  proof,  to  be  no  longer  valid.  It  bears  date  o^^  the  37^. 
day  of  &plemier,  1794,  and  is  made  paynble  oa  the  29tfe  of 
the  same  month  ->  and  the  auaw^  of  the  defends^j  mors  that 
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it  watgiwnibradebtjiiBtljdiieoQa  ttttlement  ofaccounts;  iai5^ 
and  deniet  fliat  it  waa  givein  to  indemni^  tibe  defendant  Sot 
\ecimini^\mjimwjsvitwhBJtcvw^  and  that  the  defendant 
was  oever  hait  in  any  suit  tor  the  obligor.  The  answer  for- , 
flier  states,  ^t  one  of  ttie  witnesses  to  the  bond  is  dead, 
and  that  WiUimn  Hillj  ttie  other  witness,  is  living,  and  is  a 
man  olgood  repnte*  Thi»  cause  was  put  at  issue,  and  wit* 
nesses  examined  on  each  side,  and  publication  passed  bj  con- 
sent. In  the  course  <^  examination,  the  plaintiff  proves,  bjr 
ttiis  same  witness,  tiiat  be  was  present  at  the  execution  of 
the  bond ;  and  that  he,  with  the  other  witness,  (now  dead,)  at 
the  same  time,  attested  a  receipt  given  by  the  defendant  to 
thoQbligor,  showii^  that  the  bond  was  given  by  way  of  in- 
demnity to  the  defendant  for  becoming  bail  for  the  obligor. 
The  receipt  is  made  an  exhibit  in  the  cause,  and  prove4.by 
his  witness ;  and  it  is  of  the  same  date  with  the  bond,  and 
declares  that  the  bond,  which  it  duly  specifies,  was  given  as 
an  indemnity  to  the  defendant  for  being  surety  for  the  obligor, 
in  a  suit  brought  t^nst  him  by  one  Samml  Wood}  and 
that  if  the  sail  was  settled  and  dischaiged  indue  time,  with- 
out any  further  damage,  the  bond  was  to  be  void.  No 
damage  is  pretended  to  have  been  sustained.  The  defendant 
denies  that  he  ever  was  bail  for  the  obligor.  As  the  receipt 
goes  to  contradict  the  express  terms  of  the  bond,  and  is  not 
under  seal,  1  apprehend  it  would  not  be  admitted,  at  law,  as 
nd^eoeeagAinftt  the  payaaewt  of  the  bond ;  and  as  it  forms  a 
mattivr  ofdefence  dehors  th»  bond,  and  is  good  in  equity,  it 
bmp  flie  csifie  witinn  the  reach  of  all  the  decisions  in  &vour 
c|  th«  9nt^m  oC  ttie  jwiidictioo  of  this  court ;  and  it  be* 
comtes  ^seotial  to  justftce  that  the  court  should  interfere  and 
p«9t#ci  th9  piaiotiirfrom  ttie  cjaim  set  up  at  law. 

I  h9»  mt  dbeiMd  it  roRslac  to  take  notice  of  the  sugg^^s- 
tion  d  tbct  comsel  foi^  tbe  defendant,  accompanying  faia 
brief,  (for  the  case  was,  by  mutual  ariangement  and 
consent,  argued  on  paper,)  of  a  defect  in  the  interrogatories 
on  tbe  poriof  tlis  pteintii^  aad  of  the  delay  of  his  solicitor 
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to  produce  the  exhibit  There  is  no  motioii  before  me 
oa  the  subject,  nor  would  it  have  been  in  season  if  it  had 
been  made ;  for  even  before  the  last  term,  publication  passed 
hj  a  rule  entered  by  consent,  and  the  cause  was,  by  the 
like  consent,  set  down  for  hearing  at  the  last  tenn.  I  shall, 
accordingly,  decree,  that  both  the  bonds  be  delivered  up  to 
the  register,  or  assistant  raster,  and  cancelled  within  30 
days  after  notice  of  this  decree ;  and  that  the  defendant  be 
perpetually  enjoined  from  prosecuting  either  of  the  said  bonds 
at  law;  and  that  the  defendant  pay  the  costs  which  have 
accrued  in  the  suit  at  law,  and,  also,  the  costs  of  this  suit* 

Decree  accordingly. 


*i»^ 


Sq^L  t7Ul.  DSNTON  AND  OTHERS    agaitut  JaGKSON  AND  OTHERS: 

After  publication  pasMdf  and  the  cause  set  down  for  hearing,  the  deposition 
of  a  witness  was  allowed  to  be  amended,  on  examination  of  the  witness 
by  the  court,  be  being  aged  and  very  deaf,  and  a  mistake  made  in  taking 
down  bis  testimony  by  the  examiner. 

MOTION  to  expunge  some  part  of  the  deposition  of 
one  of  the  witnesses,  examined  on  the  part  of  the  plaintiff,  on 
a  certificate  of  the  examiner,  that  the  witness  applied  to  him, 
a  short  time  before  pubhcation  was  passed,  alleging  a  mis* 
take  in  taking  down  his  testimony.  Tlie  examiner,  also,  cer- 
tified that  the  witness  was  very  deaf.  The  cause  was  set 
down  for  hearing :  and  the  motion  now  was,  that  the  witness, 
who  was  in  court,  and  appeared  to  be  aged,  should  be  exa* 
mined  are  tenus  by  the  court. 

Riggi^  in  support  of  the  motion,  cited  3  P.  Wms.  646. 
Dickens^  Rep.  677. 


CASES  IN  CHANCERY.  d27 

Hoffman^  contra,  objected  to  any  alteration  of  the  ori^nal      1815. 
deposition,  and  urged  that  the  correction,  or  explanation, 
should  be  made  in  a  supplemental  affidavit. 


The  Chancellor.  Applications  of  this  kind  must  rest 
indiscretion,  and  great  caution  is  requisite  to  prevent  abuse* 
The  mistake  su^ested  might  easily  happen  from  the  age 
and  great  deafness  of  the  witness.  If  the  mistake  exists,  the 
deposition  ought  to  be  corrected,  otherwise  the  witness 
would  appear  to  contradict  himself;  and  the  cases  cited  ap- 
pear to  support  this  course  of  proceeding. 

The  motion  must  be  granted. 

The  witness  was,  thereupon,  sworn  in  court,  and  examin- 
ed, and  his  deposition  amended. 


»^« 


Manning  and  others  against  The  Executors  of  SepLVJtb. 

Manning. 

An  executor,  or  trustee,  is  not  entitled  to  commiitioni,  or  compensation  for 

his  services  in  the  execution  of  tiis  trust. 
Executors,  or  trustiees,  are  chargeable  with  interest  on  trust  moneys  applied 

to  their  own  use. 

THE  testator,  James  Mannings  made  his  will  on  the  39th 
otiNovember,  1 808,  and  died  the  next  day,  leaving  a  consi- 
derable real  and  personal  estate.  Bj  the  will,  his  executors 
were  empowered  to  sell  all  his  real  estate,  except  that  on 
York  Island,  The  defendants  all  acted  as  executors,  and  sold 
the  real  and  personal  estate,  and  collected  the  proceeds,  after 
paying  debts ;  and  from  time  to  time  paid  over  to  the  plain- 
tiffs, who  are  the  widow  and  children  of  the  testator,  various 
sums  as  part  of  the  estate ;  but  the  plaintiffs  charged  that 
considerable  moneys  still  remain  in  the  bands  of  the  defend- 
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1815.      ants,  onaccoaDted  for;  and,  partkalarly,  that  each  of  fhftoi 
Vi^^v^^  retains  a  sum  under  pretence  of  ita  being  due  for  cammii* 
r.         910719 J  or  as  a  compensation  for  personal  services,  in  eMcu- 
^^™'^'  ting  the  will,  &c. 

The  bill  prayed  for  an  account,  and  general  relief* 
The  defendants,  in  their  answer,  state,  that  the  testator 
was  a  merchant  of  extensive  business,  and  had  many  out- 
standing debts,  difficult  to  be  collected ;  and  his  children  be* 
ing  infants,  without  a  guardian  to  act  for  them,  the  defendants 
bad  a  great  deal  of  trouble  in  managing  the  estate  and  col- 
lecting the  moneys,  &c.  That  they  had  received,  on  account 
of  the  estate,  78,598  dollars  and  35  cents,  and  had  paid 
77,024  dollars  and  53  cents,  leaving  a  balance  of  1,573  doU 
lars  and  72  cents  in  their  hands ;  and  that  there  are  still  some 
outstanding  debts  to  be  collected.  That  the  real  estate  was 
dispersed  in  diflferent  states,  and  the  charge  was  in  their 
hands  about  four  years.  That  the  testator  left  the  executors 
no  legacy,  or  any  compensation  for  their  trouble ;  and  thej 
submitted  that  they  werejustly  entitled  to,  and  ought  to  have, 
a  commissum  of  two  and  a  half  per  cent.,  on  76,701  dollars, 
of  the  funds  of  the  estate  received  and  paid  out  by  them ;  and 
the  like  commission  on  51,783  dollars,  part  of  the  amount 
received  by  them.  They  admitted  that  Jtremidk  Mannings 
and  Robert  Mannings  two  of  the  defendants,  had,  respectively, 
used  part  of  the  moneys  received  by  them,  for  which,  how- 
ever, they  allowed  inierest  to  the  estate ;  but  which,  they 
think,  ought  not  to  be  allowed.  William  F,  Manning  ad-* 
mitted  that  he  retained  in  his  hands  139  dollars  and  36  cents, 
being  commissioni^  of  5  per  cent.,  for  his  services  in  taking 
chaige  of  a  farm  in  Jiew-Jtrsey^  owned  by  him  and  the  tes- 
tator jointly.  Jeremiah  Manning  admitted  that  he  retained 
in  his  hands  730  dollars  and  15  cents,  as  a  compensatioB  ibf 
his  services  to  January^  1813,  besides  the  nUerdsl  above 
mentioned,  amounting  to  430  dollars  and  64  cents.  Robert 
Manning,  also,  admitted,  that  he  retained  613  doUars  and  50 
cents,  besides  the  interest  due  from  hun  cfllB  dollart  and 
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^0  cetttiy  which  amoual  he  daimed  as  a  (UHnpensation  for      1815. 
hbaorviGes. 

Shiscnt  for  the  plaintifi*  He  cited  RoUnaan  ▼.  Ptit, 
3  P.  Wm.  249.,  and  Gindd  ▼.  JFIeehDOod,  id.  n.  p.  251. 
CAelAom  ▼«  Aviky^  4  Fc^.  jun.  72.  Harvey  r.  Blakeman, 
5  F«#.  Jan.  696. 

JBo/diDtn,  for  the  defendants.  He  cited  Bonithon  v. 
H^ehnorej  1  Fern.  316.  4  Ves.  75.  JBro9n  v.  LUtanj  1 
JP.  ITfiur.  140.  1  Pennmgim^B  JW  /•  JRep.  44.  3  Btn- 
ney^s  £ep.  557.  1  ffiuh.  Rep.  250.  ^^/t^  r.  .Aftirr«y,  2 
4<it.  60.    EUiaonif.  Mrty^  1   Fet.  111.   Swinnbwrnt^  860. 

11  Pm.  wfir.  483.     1   Vtrntm,  197.  1  Bro.  C.  Rtp.  359. 

12  V€8.  391.  13  Feff»  592.  2  jl^ft.  106.  151.  603. 
Siotn&ttme,  154«  251.  7  Fe^.  96,  97.  Toiler^ i  Lam  of 
Exicutorsj  324. 

Thb  CodNCBixoR.  The  executors  are  called  on  to  ren- 
der an  account  of  their  trust ;  and  ihej  set  up  a  claim  to  a 
cooasnission  of  5  per  cent,  u  a  compensation  for  their  care 
and  tronble  in  the  management  of  the  estate ;  and  tkey,  like- 
wise, contend,  that  fliej  oo^t  not  to  account  for  interest  on 
monejs  belongpng  to  the  estate,  and  which  they  made  use  of 
for  their  private  purposes. 

1.  The  claim  of  an  allowance  has  been  pressed  upon  the  i^^ 

court  with  much  zeal,  as  if  the  denial  of  it  would  be  extremely  »%  -^^  * 

usQuat,  and  as  if  tins  court  was  at  liberty  to  deal  with  estab-       ^\^*'*^^ 
lilted  rules  just  as  it  pleased.    This  very  point  was  one  that  ^— '  w 
arose  in  the  case  of  Greeny.  )Rnfej^aiiril'"wa8rthen,«4n(e,  p.  se. 
cooaideied  as  asettled  rule  in  the  £n^&chancery,  thatno 
such  allowance  was  admissible,  unless  it  rested  upon  con- 
tract,  or  was  given  by  die  wiU.    The  rule  there  must  be  the 
rulehere ;  for  I  tdce  this  occauon  to  observe,  that  I  con- 
sider myself  bound  by  those    principles,   which  were 
Imown  and  established  as  law  in  the  courts  of  equity  in 

Vol.  I.  3X 


'} 
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1815.  England^  at  the  time  of  the  institution  of  this  court;  and 
I  shall  certainly  not  presume  to  strike  into  any  new  path, 
with  visionary  schemes  of  innovation  and  improvement ;  via 
.  antiqiM  via  est  iuta.  It  would,  no  doubt,  be,  at  times,  very 
convenient,  and,  perhaps,  a  cover  for  ignorance,  or  indolence, 
or  prejudice,  to  disregard  all  English  decisions  as  of  no  au» 
thority,  and  to  set  up  as  a  standard  my  own  notions  of  right  and 
wrong.  But  I  can  do  no  such  thing.  I  am  called  to  the  seve- 
rer and  more  humbleduty  of  laborious  examination  and  study. 
It  was  LfOrd  Bacon  who  laid  it  down  as  the  duty  of  a  judge  to 
draw  his  learning  from  books,  and  not  from  his  own  head. 
This  court  ought  to  be  as  much  bound  as  a  court  of  law,  bj 
a  course  of  decisions  applicable  to  the  case,  and  establishii^ 
a  rule.  As  early  as  the  time  of  Lord  Keeper  Bridgman,  it 
was  held  that  precedents  were  of  authority ;  and  that  it 
would  be  ^^  very  strange  and  very  ilP'  to  disturb  a  rule  in 
'chancery  which  had  been  settled.  (1  Mod.  307.)  The 
[system  of  equity  principles,  which  has  grown  up  and  become 
matured  in  England^  and  chiefly  since  Lord  Nottingham 
was  appointed  to  the  custody  of  the  great  seal,  is  a  scientific 
system,  being  the  result  of  the  reason  and  labours  of  learned 
men  for  a  succession  of  ages.  It  contains  the  most  enlarged 
and  liberal  views  of  justice,  with  a  mixture  of  positive  and 
technical  rules,  founded  in  public  policy,  and  indispensable 
in  every  municipal  code.  It  is  the  duty  of  this  court  to 
apply  the  principles  of  this  system  to  individual  cases,  as 
they  may  arise ;  and,  by  this  means,  endeavour  to  transplant 
and  incorporate  all  thatis  applicable  in  that  system  into  the 
body  of  our  own  judicial  annals,  by  a  series  of  decisions  at 
home. 

The  Master  of  the  Rolls,  Sir  Joseph  Jekyll^  disclaimed 
'  any  discretionary  power  in  the  court,  sometimes  ignorantlj 
imputed  to  it,  to  follow  the  private  affections,  or  any  arbitra- 
ry.  notions  of  abstract  justice,  instead  of  the  established 
maxims  of  law  and  equity.  Thou^  proceedings  in  equity 
are  said  to  be  secundum  discretionem  boni  virij  yet,  wbeD 
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it  is  asked,  Vir  bonus  est  quis  ?  The  answer  is,  Qia  con-  1 81 5. 
sulta  Patrum,  qui  Leges,  Juraque  servat ;  (Sir  J.  Jekyll,  in 
2  P.  Wms.  753.  See  also  3  P*  Wms.  411.;)  and  it  may 
belaid  down  as  a  certain  truth,  that  the  English  system  of. 
equity  jurisprudence  forms  an  important  and  very  essential 
branch  of  that  ^'  common  law,"  which  was  recognised  in 
the  constitution  of  this  state.  If  it  were  not  so,  this  court 
would  be  a  dangerous  tribunal,  with  undefined  discretion, 
and  without  either  science  or  authority  to  guide  it.  The 
English  decisions  are,  undoubtedly,  the  most  authentic  evi- 
dence of  the  English  common  law ;  and  the  dignity  or  inde- 
pendence of  our  courts  is  no  more  affected  by  adopting 
these  decisions,  than  in  adopting  the  English  language  ;  or 
than  the  independence  of  Franct  or  Holland  is  wounded 
by  following,  as  they  do,  the  civil  code  of  the  ancient  Ao- 
tnans. 

Our  business,  then,  as  questions  arise,  is  to  discover  what 
rule,  if  any,  has  been  established  by  the  courts  in  this  state, 
and  if  none,  then  what  was  the  existing  rule  in  the  English 
system  of  equity  at  the  commencement  of  our  revolution. 
And  while  engaged  in  this  inquiry,  we  are  not  to  blind  our 
eyes  against  human  knowledge,  but  it  is  incumbent  on  us  to 
examine  the  several  authorities,  whether  they  be  ancient  or 
modern,  whether  they  be  before  or  since  the  revolution, 
whether  they  be  foreign  or  domestic,  which  may  tend  in  any 
degree  to  ascertain,  explain,  or  illustrate,  the  point  under 
consideration..  When  we  have  been  able  to  deduce  from 
them,  with  sufficient  precision,  the  true,  genuine  rule  of 
equity,  that  rule  becomes  the  j[aw  of  the  case,  and  the  case, 
a  precedent  for  the  future.j(^ 

(a)  Id  Bfmd  v.  Hopkinty  (1  SchoaU  &  Lefrojf^  428,  429.)  Lord*  Redet^ 
dale  observed,  ^^  There  are  certaiu  principles  on  which  courts  of  equity  act, 
which  are  very  well  settled.  The  cases  which  occur  are  various,  but  they 
are  decided  on  fixed  principles.  Courts  of  equity  have.  In  this  respect,  no 
xnore  discretionary  power  than  courts  of  law.  They  decide  new  cases,  as 
they  arise,  by  the  principles  on  which  former  cases  have  been  decided,  and 
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1815.  With  this  explanation  on  the  subject  of  Cases,  (and  to 


which  I  tiaTc  been  led  by  the  language  of  some  decisions  in 
▼.        this  country,)  I  return  to  the  point  before  me,  and  I  think  it 
Uawww.  i^,^||oh^  j^oj^j  ^t  Ij^  ]3^  ig  «ell/eilagani8t  the  claim  of 

a  trustee  to  compensation.  The  decisions  have  remained 
steady  and  uniform  for  a  century  and  a  half,  and  the  rak 
applies  not  to  executors  merely,  but  equally  to  trustees  of 
evegr  description.  The  only  unsettled  point  seenos  to  be, 
whether  even  an  agreement  with  the  ceitwf  qm  tnirl,  fer  an 
allowance  made  after  the  creation  of  the  trust,  or  the  death 
of  the  testator,  would  be  recognised  as  binding.  ^  I  will 
not  say,"  observes  Lord  Hardwicktj  ^  that  the  court  will 
set  aside  such  an  agreement,  if  fiurly  anid  openly  made, 
thouf^  there  is  no  instance  where  die  court  has  confiimed 
such  a  bargain^"  A  trust  is  r^rded,  in  chancery,  as  a 
matter  of  honour  and  conscience,  and  undertaken  with 
humane,  or  friendly,  or  charitable,  and  not  with  mercenaiy, 
views.  It  is  not  necessary  to  go  through  the  cases  at  laige, 
or  repeat  what  I  have  said  on  a  former  occasion.  A  gene* 
ral  reference  to  flie  authorities  must  be  sufficient.  (Ham  r* 
Godfrty^  Rtp.  temp.  Fmch^  361.  HetkeratU  v.  Hales, 
Rep.  m  Ch.  vol.  3.  p.  83.  Banithon  v.  ifedbnere,  1  Vem* 
316.  Scatlergood  v.  Harrison,  MostUjf^  138.  JIoMi* 
son  V.  Pat^  3  P.  Wms.  248.  Qoidi  v.  tUoimoodj  n.  ib. 
JfyKffe  V.  Murray,  2  Jlik.  58.  I%e  CharUaUe  Corpora^ 
tion  V.  Sutton,  3  Atk.  406*  In  the  matter  of  AmusUg^ 
Jheb.  78.  Ellison  v.  Mreg,  1  Ves.  WU  ChUlum  v. 
Lord  AtMey,  4  Ves.  72.  Feams  v.  Tomg,  10  Ves. 
184.) 

The  distinction  attempted  to  be  laised  between  a  mere 
executor,  and  one  partaking  rather  of  the  character  of  an 
agent  or  bailiff,  is  not  applicable  to  the  case.  The  distinc- 
tion migfit,  with  equal  or  more  propriety,  have  been  made  in 

P  maj  thus  illuBtrato  or  enlarse  the  operation  of  thoit  princiiilca ;  but  the 
principles  are  as  fixed  and  certain  as  the  principlee  on  which  the  courts  er 
^  common  law  proceed.*^ 
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H<m  T.  Godfrey  ^  White^  which  was  obe  of  the  earliest      1 81 5. 
cases,  and  in  which  the  general  rule  was  established  by  ''^f^^^^l^l^ 
Lord  JfoUingham  himself.    The  defendants  in  that  case,  ^  .  ▼• 
were  appointed  bj  a  nnncnpative  will  to  take  care  of  the  - 

estate  for  the  infant  children  of  the  testator,  and  thej  took 
ont  administration  with  the  ff ill  annexed ;  and  by  Tirtue 
thereof,  and  as  guardians,  they  possessed  themselves  of  the 
whole  estate,  real  and  personal.  If  the  idea  of  acting  as 
agent  or  bailiff,  rather  than  as  executor,  was  applicable  to 
any  case  under  a  will,  it  would  have  been  so  to  that,  and  yet 
the  Chancellor  rejected  their  demand  of  an  allowance  for 
their  care  and  trouble.  The  same  distinction  was  urged, 
and  equally  in  vain,  in  Robiruon  v.  Pe«,  where  the  services 
were  alleged  to  be  very  extraordinary,  but  the  party  still 
acted  under  a  trust  created  by  will ;  and  it  was  in  that  case 
that  Lord  Talbot  laid  doi^n  the  rule  in  very  general  and  em- 
phatic terms.  He  said  it  had  long  prevailed,  and  was  a  rea- 
sonable rule,  and  one  which  tended  to  prevent  the  trust 
estate  from  being  loaded  and  eaten  up  by  a  charge  volunta- 
rily assumed.  It  is  a  rule  founded  in  the  same  equitable 
policy  of  closing  the  door  to  temptation,  abuse,  and  fraud, 
with  that  other  rule  forbidding  a  trustee  to  become  a  pur- 
chaser, for  his  own  benefit,  of  the  trust  estate.  And  if 
the  rule  applied  with  more  force  and  propriety  to  one  kind  of 
trust  than  another,  I  should  think  it  was  that  of  an  executor 
who  gives  no  security,  and  who  is  selected  by  reason  of  some 
special  and  sacred  confidence,  resulting  from  the  ties  of  kin- 
dred or  friendship,  and  charged  by  the  testator,  in  his  dying 
moments,  with  interests  of  the  nearest  human  concern,  and 
which  he  is  on  the  eye  of  renouncing  for  ever*  The  request 
of  the  testator,  in  such  cases,  is  the  supplication  of  a 
friend : 


Misera  hoc  tamen  untim 


Extquere — mihi. 
It  appears  to  be  the  practice  in  several  of  the  United 
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1819.  States,  to  allow  a  commissioD  of  so  much  per  ceiUum  to  exe- 
cutors aud  other  trustees.  (1  IVash.  Rqf>.  246.  4  Hen.  ^ 
Munf.  415.  1  Jlfim/;  150.  3  Binnm/y  457.)  But  this 
practice  cannot  be  received  here  as  authority,  however  re- 
spectable the  source ;  for  it  is  not  founded  upon  any  differ- 
ent construction  of  the  English  law,  but  upon  local  usages  or 
statutes,  which  have  confessedly  changed  the  English  rule* 
I  am  not  responsible  for  the  justice  of  that  rule.  I  only  de^ 
clare  the  law  as  I  find  it  to  be  settled ;  and  if  the  rule  was 
admitted  to  be,  according  to  the  language  of  one  of  the 
southern  chancery  cases,  '^  a  monstrous  rule,^'  I  should  not 
feel  myself  at  liberty  to  say,  as  that  case  does,  ^*  so  far  as  I 
can  go,  I  shall  blot  it  out  for  ever/J(«7  It  is  the  province  of 
the  legislative,  and  not  of  the  judicial  power,  to  change  the 
law ;  and  our  constitution  has  auspiciously  declared,  that  the 
common  law  o[ England  (in  which  I  include,  of  course,  the 
equity  system)  "  shall  continue  the  law  of  this  state,  subject 
to  such  alterations  and  provisions  as  the  l^slature  of  this 
state  shall,  from  time  to  time,  make  concerning  the  same.'^ 

Nor  does  the  rule  strike  me  as  so  very  unjust,  or  singular 
and  extraordinary;  for  the  acceptance  of  every  trust  is 
voluntary  and  confidential ,  and  a  thousand  duties  are  re- 
quired of  individuals,  in  relation  to  the  concerns  of  others, 
and  particularly  in  respect  to  numerous  institutions,  partly 
of  a  private  and  partly  of  a  public  nature,  in  which  a  just 
indemnity  is  all  that  is  expected  and  granted.  I  should  think 
it  could  not  have  a  very  favourable  influence  on  the  pru- 
dence and  diligence  of  a  trustee,  were  we  to  promote,  by  the 
hopes  of  reward,  a  competition,  or  even  a  desire,  for  the  pos- 
session of  private  trusts,  that  relate  to  the  moneyed  concerns 
of  the  helpless  and  infirm.  To  allow  wages  or  commissions 
for  every  alleged  service,  how  could  we  prevent  abuse  ?  The 
infant  or  the  lunatic  cannot  watch  their  own  interest    Quis 

I      (a)  MiUer  ▼.  Beverlei/,  4  Henning  k  Munf,  Firg,  Rep,  415-^19.  per  | 
*  Chancellor  Taylor.  \ 
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tfJutodUt  ipsos  custodes?    The  rule  in  question  has  a  sane-      1815. 
Hon  in  the  wisdom  of  the  Roman  law,  which,  equally  with  ^J^*"^^*^^ 
ouTB,  refused  a  compensation,  and  granted  an  indemnity  to         v. 
Ae  trustee  of  the  minor's  estate.     The  maxim  in  that  law * 


s,  that  lucrum  factre  tx  pupilli  iutela  tutor  non  debet; 
and  the  tutor  or  curator  was  entitled  only  to  his  reasonable 
and  just  expenses  incurred  in  behalf  of  the  estate,  such  as 
trayelling  chaiiges,  costs  of  suit,  &c.,  unless  a  certain  allow- 
ance was  granted  by  the  person  by  whom  he  was  appointed* 
Swnptuum^  qui  bona  fide  in  tutelam^  non  qui  in  ipsos  iutores 
fiunt  ratio  haberi  solet :  nisi  ab  eo,  qui  eum  dat^  certum  sala-^ 
fium  ei  constitutum  est.  Item  sumptus  htis  tutor  reputdbit^ 
tt  viaiicc^  si  ex  officio  necesse  habuit  aliquo  excurrere  vel 
proficisci.  {Dig*  36.  7.  33.  Idem,  26.  7.  58.  Idem. 
27.  3.  1.  9.)  It  is  probable  that  this  same  principle,  which 
we  find  in  some,  has  been  infused  into  the  municipal  law  of 
most  of  the  nations  of  Europe,  because  most  of  them  have 
adopted  the  civil  law.  {Domat,  h.  2.  tit  Tutors,  sect.  2.  pi. 
3.  sect.  3.  pi.  35.     Ersk.  Inst.  b.  1.  tit.  7.  sect.  31,  32.) 

The  same  rule  was  known  in  the  early  ages  of  the  com- 
mon law,  and  applied  to  the  guardian  in  socage.  He  was 
entitled  only  to  his  allowance  for  his  reasonable  costs  and 
expenses,  when  called  to  render  an  account  of  the  guardian- 
ship of  the  estate  of  the  ward.  {Litt.  sect.  123.)  And  this 
was  the  provision  in  the  statute  of  Marlbridge,  (52  H.  III. 
c.  17.,)  declaring  the  duties  of  the  guardian  in  socage,  sal" 
vis  ipsis  custod^ms  rationabilibus  misis  suis. 

2.  As  to  the  next  point,  whether  the  executors  shall  be 
cbaiged  with  interest  on  the  moneys  which  they  admit  to 
have  been  applied  by  them  to  their  own  use,  and  on  which 
they  had,  at  one  time,  admitted  themselves  to  be  chargeable 
with  interest,  there  does  not  appear  to  me  to  be  room  for  a 
question  either  on  reason  or  authority.  If  the  executor 
appUes  the  moneys  of  the  estate  to  his  own  use,  he  ought 
to  pay  interest,  because  he  ought  not  to  make  a  gain  out  of 
the  estate ;  and  it  is  his  duty  to  manage  it  for  the  exclusive 
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laiik      benefit  of  the  cestt/^  qtM  tru$U    It  is  sufficient  to  refer  to 
the  cases  of  lUUdiffe  v.  Gravesy  (1  Vem.  196.,)  JftwUm 


fiAOLMon    ^^  Btmtt,  (1  Bro,  359.,)  and  Pithf  v.  Siacet  (4  Fi*.  620^,) 
Shotwux.  ^  ^y^^  that  this  is  a  settled  rule  of  the  court. 


kMD-  I  shall,  accordingly,  decree,  that  the  defendants  are  not 
fSf'SLlI^l^llul  entitled  to  any  commission,  and  that  they  must  account  for 
fitvoor^sfaiw  the  interest  which  they  have  heretofore  allowed  to  the 
eiMd  to  p«7 estate;  and  that,  as  they  have  undertaken,  in  favour  of 
their  own  private  claim,  to  litigate  with  the  plaintiffi  upon 
these  two  points,  and  which  have  been  long  settled  in  the 
law,  it  is  just  that  they  should  do  it  at  their  own  expense, 
and  be  chargeable  with  the  costs  of  this  suit ;  and  this  is  the 
practice  in  such  cases.  (1  Bro.  369.  3  firo.  433.  1  Vesm 
jun,  294.     4  Ves.  620.) 

Decree  accordingly. 


Kf« 


October  %th.  Eaoleson  against  Shotw£ll. 

If,  on  applicatioD  for  a  loao  of  money,  the  sale  of  shares  in  an  insurance 
company,  at  jHir,  is  made  the  condition  of  the  loan,  when  the  shares  are, 
io  fact,  below  par,  the  transaction  is  uturwui. 

And  if  it  be  impossible  to  ascertain  the  cash  valoe  of  the  shares,  the  com- 
pany having  failed,  the  sale  will  be  rescinded,  and  the  mortgage  taken 
by  the  lender,  ordered  to  stand  as  security  only  for  the  cash  lent,  and  the 
interest  thereon. 

WILLIAM  EAGLESOJf,  deceased,  the  husband  of  the 
plaintiff,  in  Jwm^  1812,  being  in  want  of  money,  applied 
to  the  defendant,  who  agreed  to  lend  him  2,000  dollars,  on 
bond  and  mortgage,  provided  he  would  take,  also,  four 
shares  of  the  stock  of  the  Commercial  Inauranct  Ompanjf^ 
at  par,  or  250  dollars  for  each  share.  The  bill  charged  that 
the  stock  was  then  worth  only  1 25  dollars  a  share,  and  was  a 
mere  colour  for  a  usurious  loan ;  but  the  defendant  takii^ 
advantage  of  the  necessities  and  weakness  of  W.  £.,  the 
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loan  was  effected  ^  and  a  bond  was,  accordingly,  executed,      1815. 
conditioned  to  pay  the  defendant  3,000  dollars,  with  interest, 
in  one  year  ;  for  which  a  mortgage  was  given  on  two  lots  in 
Jfem^York  ;  and  the  defendant  advanced  the  2,000  dollars  in , 
cash,  and  transferred  the  four  shares  of  stock. 

W,  £.,  on  the  14ih  of  June,  1813,  by  his  last  will,  devised 
the  principal  part  of  his  property  to  his  wife,  the  plaiutiff, 
and  made  her  executrix.  The  defendant  having  advertised 
the  lots  for  sale,  under  the  power  contained  in  the  mortgage, 
the  plaintiff  prayed  for  an  injunction  to  stay  the  proceedings, 
(which  was  granted,)  aud  for  relief  generally. 

The  defendant,  in  his  answer,  stated,  that  though  he  was 
acquainted  with  the  concerns '  of  the  Commercial  Insurance 
Company,  he  was  not  able,  in  JunCj  1812,  to  ascertain  the 
value  of  the  stock,  as  it  depended  on  the  result  of  certain 
laige  claims  for  losses,  by  seizures  under  the  Berlin  and 
MUan  decrees,  &c«  That  he  had  no  coromunicatioa  with 
W.  £.  ;  but  Robert  Jaques  applied  for  the  loan  of  2,000  dol- 
lars, and  the  defendant  offered  him  that  sum,  if  he  would 
also  take  four  shares  of  the  stock  of  the  said  company,  at 
par,  otherwise  he  declined  lending  the  money.  That 
Jajtie^,  after  taking  time  to  deliberate  and  make  inquiry  as 
to  the  value  of  the  stock,  acceded  to  the  terms  of  the  loan  ; 
which  was,  accordingly,  effected,  the  money  paid,  and  the 
bond  and  mortgage  received,  through  the  hands  of  Ja^tie;. 
The  defendant  denied  all  design  to  oppress,  or  take  usury, 
&c. 

The  cause  being  at  issue,  and  considerable  proof  taken,  it 
was  set  down  for  hearii^  in  June  last,  when  an  order  of  re- 
ference to  a  master  was  made.  It  appeared  from  the  proofs, 
that  the  defendant  was  one  of  the  directors  of  the  Commer- 
cial  Insurance  Company,  at  the  time  of  the  loan  of  the 
money  and  sale  of  the  stock. 

On  the  coming  in  of  the  master^s  report,  the  cause  was 
broogfit  on  to  a  hearing.  The  master  (who  had  been  order- 
ed to  ascertain  and  report  the  cash  value  of  the  stock  of  the 

Vol.  T.  3  y 
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1 8 1 5«      Commercial  Insurance  Cwnpanjfy  on  the  27tk  of  Jumj  1812, 
with  the  interest  from  that  time,  what  paymenta  had  ben 
Blade,  and  the  amount  now  due,  &c.)  reported,  that  he  could 
Shotwbll.  j^^^  £j,^^  j^^y  ^g^gjj  gi^igg^  ascertain  the  coih  value  of  the  inaa- 

rance  shares ;  that,  in  Jtine,  1812,  thej  were  below  par,  bat 
how  much  less  he  could  not  say.  From  the  proofi  taken 
before  him,  which  he  reported,  it  appeared  that  the  Mn»«iic6 
Company  failed  some  time  after  the  transfer  of  the  shares  bj 
the  defendant  to  W.  £.  He,  also,  reported  some  payments 
for  interest  and  rents  received  by  defendant,  who  had  taken 
possession  of  the  mortgaged  premises. 

Baldwin^  for  the  plaintiff. 

Slosson^  contra. 

The  CHANCELLoa.  It  is  admited  by  the  answer,  that 
the  sale  of  the  shares,  at  par,  was  made  a  condition  of  the 
loan  of  the  2,000  dollars  ;  and,  as  the  defendant  was  a  direc- 
tor of  the  insurance  company,  at  the  time  of  the  sale,  be 
must  have  known  of  the  embarrassed  circumstances  of  the 
company,  and  that  the  stock  was,  at  the  time,  of  dottbtfol 
credit,  and  below  par.  This  fact  is  established  by  the  mas- 
ter's report ;  and  it  was  oppressive,  and  tended  to  extortion 
and  usury,  to  make  the  acceptance  of  the  shares,  at  par,  & 
condition  of  the  loan.  If  such  contracts  are  to  be  supported, 
the  provisions  of  the  statute  against  usury  would  be  eluded, 
and  become  of  no  avail.  Selling  stock  at  76,  to  a  person 
applying  for  a  loan  of  money,  when  the  price  of  stock,  at  tiie 
time,  was  only  78,  was  held,  in  Doe  v.  Bamardj  (1  Etp. 
Rep,  11.,)  to  be  clearly  usurious.  It  is  impossible  to  ascer- 
tain what  the  shares  were  worth  at  the  time.  There  were 
no  sales  of  them  -,  and  the  few  which  have  since  been  made, 
appear  not  to  have  been  in  the  usual  and  ordinary  course  of 
business.  They  show  that  the  stock  never  had,  afterwards, 
any  market  price  which  approaches,  in  any  deigee,  near  to 
their  nominal  value.    It  is  impossible,  then,  to  fix  any  deter- 
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minate  value  on  tbem ; .  and  the  only  couree  to  be  adopted  is,       181 5. 
to  rescind  the  sale  altogether,  as  being  made  in  fraud  of  the 
statute.    This  course  is  recommended  equally  by  policy  and 
justice.  •  ^ 

I  shall,  accordingly,  decree,  that  the  shares  be  retrans- 
ferred  by  the  plaintiff  to  the  defendant,  and  that  the  mort- 
ga^  stand  as  a  security  only  for  the  2,000  dollars,  with  in* 
torest  thereon ;  and  that  the  defendant  be  at  liberty  to  pro- 
ceed to  the  sale  of  the  mortgaged  premises,  only  for  the  ba- 
knee  of  principal  and  interest  due  on  the  sum  actually 
loaned,  ti^eiher  with  the  costs  of  such  proceeding  *,  and 
that  the  defendant  pay  the  costs  of  this  suit,  except  that 
part  of  the  inquiry  before  the  master,  which  related  to  the 
rents  and  profits  of  the  mortgaged  premises  while  in  the 
p4>sae8sion  of  the  defendant,  and  on  which  inquiry  the  de- 
fendant haa  not  been  found  in  de&ult. 

Decree  accordingly. 


»^« 


WOOSTER  AND  OTHERS  against  WOODHULL.  October  7tli. 

A  dofeiMlant,  who  has  fuffered  the  bill  to  be  taken  pro  eonfeuOy  and  a  decree, 
by  de/auh,  to  be  entered  against  faioi,  may,  uuder  the  special  circumstan- 
ces of  the  case,  be  let  in  to  a  defence,  on  terms ;  it  resting  in  the  sound  dis- 
cretion of  the  court  to  relieve  the  party,  or  not,  from  the  consequences  of 
his  default. 

But  wliere  there  bad  been  gross  negligence  on  the  part  of  the  defendant,  and 
the  prioeipal  and  most  material  witness  of  the  plaintiff  had  died  since  the 
bill  WAJ  filed,  the  court  refused  to  relieve  the  defendant,  as  opening  the 
decree  would  produce  irremediable  injury  to  the  plaintiff.  j 

THE /)«h*hon  of  the  defendant  stated,  that  on  the  1st  of  I 
February^  1 798,  he  obtained  a  judgment,  in  the  supreme 

court,  against  George  W.  Cook,  for  1,600  dollars;  that  in  ] 

1813,  he  sued  out  execution  on  the  judgment,  and  was  pro-  j 

I 


V. 
WOODHULL. 
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1815.  ceediDg  to  sell  the  lands  of  Cook^  which  were  bound  by  the 
Vj^^^*^*^^  judgment,  situate  in  Norway j  in  the  county  of  Herkimer ^ 
when  the  plaintiffs,  in  August^  in  1813,  filed  their  bill  in  this 
court,  stating  that  they  were  the  owners  of  the  land,  bayiDg 
acquired  a  title  under  Cook^  since  the  judgment ;  and  charg- 
ing that  the  judgment  had  been  paid  and  satisfied ;  that 
the  judgment  had  been  revived  by  a  scirt  facias  awarded 
against,  and  served  upon,  Cook^  personally,  who  is  insolvent, 
and  not  upon  the  ter-tenants;  and  the  bill  prayed  for  a  per- 
petual injunction,  &c.  That  the  subpana  to  appear,  &c .,  was 
served  on  the  defendant,  who  employed  a  solicitor  to  appear 
and  prepare  an  answer  for  him,  and  for  which  the  defendant 
gave  him  the  necessary  instructions.  That  the  answer  was 
drawn  and  sworn  to,  and  had  never  been  filed ;  but  why  it 
was  not  done  in  proper  time,  the  defendant  did  not  know, 
having  recently  discovered  the  fact ;  that  the  answer  was  not 
sworn  to  until  after  the  perpetual  injunction  had  been 
awarded,  but  before  the  defendant,  or  his  solicitor,  knew  of 
a  decree  by  default;  that  the  decree  was  never  served  on 
him  or  his  solicitor ;  that,  a  short  time  before  the  last  June 
term,  he  obtained  a  copy  of  a  decree,  which  appeared  to 
have  been  entered  by  default,  the  30th  of  ./fprt/,  1814,  and 
by  which  the  defendant  was  perpetually  enjoined  from  pro- 
ceeding on  his  judgment  against  the  real  estate  of  Cook ; 
that  there  was  no  decree  for  costs ;  but,  in  the  autumn  of 
]  814,  a  taxed  bill,  to  the  amount  of  90  dollars  and  20  cents, 
was  demanded  of  him,  which  he  paid ;  that  the  judgment 
of  the  defendant  is  legal,  and  his  debt,  being  800  dollars,  with 
interest,  will  be  lost,  unless  the  amount  can  be  levied  on  the 
lands  of  Cook  ;  and  that  he  has  a  good  defence  to  the  bill,  &c. 
The  petitioner  prayed  that  the  decree,  entered  by  default, 
might  be  vacated,  and  the  defendant  be  let  in  to  make  his 
defence ;  and  that  the  costs  which  he  had  paid  should  be 
refunded. 

71  &   Woosier^  one  of  the  plaintiffs,  in  his  affidavit,  sta- 
ted, that  William  H.  Cooky  the  principal,  and  a  very  mate- 
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rial,  witness  for  the  plaiDtifis,  who  was  living  at  the  time  the  1815. 
bill  was  filed,  had  lately  died  ;  that  if  the  defendant  had  put 
in  an  answer  to  the  bill,  according  to  the  course  of  the  court, 
the  testimony  of  that  witness  might  hare  been  taken  ;  and  . 
that,  if  the  decree  should  be  opened,  great  and  manifest  injus- 
tice would  be  done  to  the  plaintiffs,  for  want  of  that  testimo- 
ny* It  appeared  from  the  affidavit  of  the  solicitor  of  the 
plaintiffs,  that  the  rule  for  the  defendant  to  appear  and  answer 
was  entered  the  27th  of  August^  1813,  after  personal  service 
of  the  subpana  ;  on  the  21st  of  October,  1813,  the  bill  was 
taken  pro  confessoj  for  want  of  appearance  and  answer,  and 
on  the  30iho{  April,  1814,  a  final  decree  was  entered; 
that,  on  the  Ist  of  October,  the  costs  in  the  cause  were  tax- 
ed, and  the  bill  presented  to  the  agent  of  the  defendant  on 
the  20lh  of  October,  who  requested  that  the  decree,  by  de- 
fault, might  be  waived,  which  was  refused  ;  that,  soon  after, 
the  solicitor  of  the  defendant  applied  to  have  the  default 
waived,  saying  he  had  been  employed  to  draw  and  file  the 
answer,  but  had  neglected  to  do  it ;  that,  on  tlie  5th  of 
November,  1814,  the  defendant's  agent  paid  the  costs;  that 
he,  the  solicitor  of  the  plaintiffs,  did  not  know,  until  jSep- 
tember,  1815,  that  the  decree  was  silent  as  to  the  costs. 

Riggs,  in  support  of  the  petition,  cited  1  Dickens^  Rep. 
61.  131.  145.  298.  2  Dickens^  Rep.  782.  Ambler,  89. 
2  Bro.  C.  C.  279. 

Wells,  contra. 

The  Chancellor.  The  interference  of  the  court,  to 
relieve  a  party  from  the  consequences  of  his  default,  must 
depend  upon  sound  discretion,  arising  out  of  the  circum- 
stances of  the  case.  There  is  no  general  and  positive  rule 
on  the  subject ;  and  Lord  Thurlow  observed,  in  one  case, 
(Williams  Y.  Thompson,  2  Bro.  279.,)  that  if  a  defendant 
comes  in  after  a  bill  has  been  taken  pro  confesso,  upon  any 
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1815.  reasonable  ground  of  indnlgeDce,  and  pays  coats,  the  court 
wiU  attend  to  his  application,  if  die  delaj  has  not  been  extra* 
vagandy  long.  If  the  indulgence  be  great  and  fireqoent,  there 
is  danger  of  abuse  of  the  precedent  for  the  purposes  of  de* 
lay.  This  objection  struck  Lord  Hardwidu  with  much 
force  in  the  case  of  Cwiningham  v.  Cunningham;  {Amb.  89* 
Dickens  J  145. ;)  and  he  directed  precedents  to  be  searched, 
on  a  similar  application,  where'  the  defendant  applied  for  a  re* 
hearing,  two  years  after  a  decree,  which,  on  his  not  appearing 
at  the  hearing,  had  been  made  absolute.  He  said  it  was  a 
question  on  which' side  the  greatest  inconvenience  would 
lie;  and  he,  fioally,  opened  the  cause  in  that  case,  on  payment 
of  the  costs  of  the  default,  and  of  all  subsequent  proceedings. 
Several  other  cases  were  referred  to  by  the  counsel  who  made 
this  motion,  in  which  the  party,  whether  plaintiff  or  defend- 
ant, who  had  made  the  de&ult  at  the  hearing,  and  who  had, 
thereby,  suffered  his  bill  to  be  dismissed,  or  a  decree  to 
be  made  absolute  against  him,  was  relieved  upon  the  usual 
terms,  of  payment  of  costs.  {Robson  v.  Cranaell,  Dickentj 
61.  Kemp  v.  Squire^  Dickens,  131.  jFVy  v.  Prosser, 
Dickens,  298.     Ferran  v.  WaUe,  Dickens,  782.) 

I  should  have  been  inclined,  under  these  authorities,  to 
have  let  in  the  defendant  upon  terms ;  but  there  is  one  fact 
in  the  case,  that  puts  the  inconvenience  wholly  on  the  other 
side,  and  shows,  that  the  gross  neglect  of  the  defendant  has 
deprived  the  plaintiffs,  forever,  of  very  material  testimony  to 
support  the  charge  in  their  bill  of  the  payment  of  the  judg- 
ment. This  question  of  payment  involves  the  whole  merit 
of  the  controversy,  and,  since  the  default,  the  principal  wit- 
ness in  support  of  the  bill  has  died.  Had  the  defendant 
put  in  his  answer  according  to  the  course  and  practice  of 
the  court,  the  testimony  of  this  witness  might  have  been  pro- 
cured. It  is  impossible,  now,  to  relieve  the  defendant,  with- 
out producing  irretrievable  injury  to  the  plaintifis.  The 
inexcusable  neglect  of  the  defendant  might,  thus,  be  the 
very  means  of  gaining  his  cause.     Such  a  consequence  can- 
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not  be  endured ;  and  the  application  to  vacate  the  decree,      1815. 
and  let  him  in  to  defend,  must  be  denied. 

But  as  the  decree  was  silent  as  to  costs,  they  were  not  re- 
coverable, and  they  have  been  taxed  and  taken  by  the  plain-  ^ 
tifis  in  their  own  wrong.  They  must  be  refunded ;  but  the 
plaintiflb  are  entitled  to  the  costs  of  this  motion;  and  such 
costs  are  to  be  first  deducted  out  of  the  amount  paid  to  the 
plaintiffs^  solicitor,  and  the  balance  only  returned  to  the  de- 
fendant. 

Order  accordingly. 


»*« 


Gelston  and  Schenck  against  Hott.  October  I4th. 

A  d«cr«e  of  a  court  of  competent  jariidiction,  on  the  point  at  issue  before  it^ 
can  only  bo  reviewed  in  the  regular  course  of  appeal.    The  decree  of  a 
court  of  peculiar  and  excIuBive  jurisdiction  is  conclusive  on  all  other  courts. 
As  where  a  vessel  was  seised  and  libelled  in  the  district  court  of  the  United 
Statety  as  forfeited,  for  being  fitted  out,  in  violation  of  an  act  of  congress,  to 
be  employed  in  the  service  of  a  foreign  state,  to  wit,  that  part  of  the  island 
of  5/.  jDomtnge  under  the  government  of  P«lton,  to  commit  hostilities  on 
the  subjects  of  another  foreign  state,  to  wit,  that  part  of  the  same  island  un- 
der the  government  of  Ckrittcphej  with  whom  the  United  States  were  at 
peace ;  and  the  district  court  dismissed  the  libel,  and  ordered  the  vessel  to 
be  restored  to  the  claimant,  and  refused  a  certificate  of  probable  cause  of 
sei««re  ;  this  decree  was  held  conclusive  as  to  the  lawfulness  of  the  seizure. 
If  a  bill  seeks  discovery  in  aid  of  the  jurisdiction  of  a  court  of  law,  it  must 
•jipemr  that  sych  aid  is  clearly  necessary,  and  the  discovery  material  to 
the  defence ;  for  where  the  facts  depend  on  the  testimony  of  witnesses, 
and  the  court  of  law  can  compel  their  attendance,  this  court  will  not  in- 
terfere. 
It  seems  that  this  court  will  not  sustain  a  bill  of  discovery,  and  an  injunction, 
merely  to  procure  such  admissions  by  the  party  as  might  be  used  in  miti* 
gation  of  damages,  in  an  action  of  trespass,  at  law,  unless,  perhaps,  in 
very  special  cases. 
It  belongs  to  the  government  of  the  country  to  declare,  whether  it  will  con- 
sider a  colony  that  has  thrown  off  the  yoke  of  the  mother  country  as  an 
independent  state  ;  and,  until  government  has  decided  on  the  question, 
courts  of  justice  are  bound  to  consider  the  ancient  state  of  things  as  re- 
maining unchanged. 

MOTION  to  dissolve  the  injunction  granted  by  the  mas- 


544  CASES  IN  CHANCERY. 

1815.     ter  in  this  cause,  on  the  matter  of  the  bill  only,  and  before 
answer. 

The  bill  stated,  that  GtUton^  as  collector  of  the  costoois 
_  in  New-York^  and  Schenck,  as  surveyor  of  the  port,  on  the 
10th  of  /ti/y,   1810,  seized  the  ship  American  EkigUy  &c., 
as  forfeited  to  the  United  States  ;  that  she  was  Ubelled,  in 
the  district  court  of  the   United  States ^  for  the  district  of 
Jfew'Yorkjhjihe  attorney  of  the  United  States^  that  the 
libel  alleged  that  the  ship,  on  the  Ist  of /u/y,  1810,  was  fit- 
ted out  and  armed,  or  attempted  to  be  fitted  out  and  armed, 
with  intent  that  she  should  be  employed  in  the  service  of  a 
foreign  state,  to  wit,  of  that  part  of  the  island  of  St.  Do- 
mingo  under  the  government  of  Petion,  to  commit  hostilities 
upon  the  subjects  of  another  foreign  state,  with  whom  the 
United  States  were  then  at  peace,  to  wit,  of  that  part  of  the 
said  island  under  the  government  of  Chris tophe,  contrary  to 
the  statute,  &c. ;  (see  CLct  of  Cong.  5th    of  June,  1794. 
Laws  of  U.  iS.  vol.  3.  p.  88.  3  Cong.  sess.  1  ch.  50.  s.  3. ;) 
by  reason  whereof  the  said  ship  became  forfeited,  &c.  That, 
on  the  7th  of  Kovember,  1810,  the  defendant  put  in  an  an- 
swer and  claim,  under  oath,  in  the  district  court,  alleging  that 
he  was  a  citizen  of  the  United  States,  and  sole  owner  of  the 
said  ship,  &c. ;  that  he  purchased  her,  bona  fide,  for  a  valua- 
ble consideration,  and  ignorant  of  any  .cause  of  forfeiture, 
and  denied  that  the  ship  was  fitted  out  and  armed,  or  at- 
tempted to  be  fitted  out  and  armed,  with  intent  to  be  em- 
ployed in  the  service  of  any  foreign  state  whatsoever.  That, 
on  the  l^Qioi  August,  1812,  the  cause  was  heard  before  the 
district  court,  and,  on  the  24th  of  the  same  month,  a  decree 
was  pronounced  by  that  court,  that  the  libel  should  be  dis- 
missed, and  the  vessel  and  her  equipment  be  restored  to  the 
defendant ;  and  that  a  certificate  of  probable  cause  of  seizure 
ought  not  to  be  granted.     That  the  defendant,  afterwards, 
brought  an  action  of  trespass  against  the  .plaintiffs,  in  the  su- 
preme court  of  New-York,  in  which  they  had  laid  their  da- 
mages, by  means  of  the  seizureanddetentionof  the  vessel,  to 


CASES  IN  CHANCERY.  543 

300|000  dollars,  which  cause  was,  then,  at  issue ;  the  bill  1815. 
further  stated,  thai  Jbnet  GtUtsjrie^  on  the  14th  of  July ^ 
1809,  contracted  for  the  purchase  of  the  ship,  with  her  then 
owners  ;  and  that  GilUspte,  in  making  the  purchase,  was  the  , 
agent  of  Petion,  &c.  That,  by  arrangement  among  the 
agents,  the  defendant  was  to  become  the  ostensible  pur- 
chaser of  the  vessel,  instead  of  Gillespie^  but  for  the  use  of 
Peliofi;and  that,  at  ibe  time,  Pefion  .applied  to  A.  KarUf 
of  P^rt'-va-Prmcey  for  a  loan  of  money,  who,  by  bills  drawn 
OB  A«D-Kor*,  in  favour  of  Dawion^  the  agent  of  Pe/ton,  ad- 
vanced S0,000  dollars,  which  bills  were  accepted  and  paid ; 
and  the  sum  of  1 3,800  dollars,  part  of  the  money,  was  paid  by 
GilkspU  to  purchase  the  vessel ;  that  other  large  sums  were 
advanced,  in  produce,  be,  by  Pelton,  and  his  agents,  to- 
wards the  equipment  of  the  vessel,  &c.  That  they  believed 
that,  by  an  arrangement  among  the  agents  of  Pttion^  the 
defendant  was  to  become  the  ostensible  purchaser  of  the 
vessel,  instead  of  Gillespie  ;  and  the  vessel  was,  accordingly 
on  the  18th  of  January,  1810,  transferred  to  the  defendant 
for  tiiat  purpose ;  that  the  defendant  had  declared  that  he 
purchased  the  vessel  for  Petion. 

The  piaintifls  further  chaiiged,tfaat  the  defendant  was  not 
the  btmafide  or  only  owner  of  the  vessel  at  the  time  of  the 
seizure ;  but  that  the  vessel  was  purchased  and  equipped  by 
QUlespit  and  the  defendant,  as  agents  ofPetion,  and  for  his 
benefit ;  and  that  it  was  intended  that  the  vessel  should  be 
fitted  out  and  employed  in  violation  of  the  laws  of  the  Dhiied 
States,  &c.  .The  bill,  also,  contained  the  usual  allegation, 
that  the  plaintiffs  were  remediless  at  law ;  and  they  prayed 
that  the  defendant  might  make  full  answer  and  discovery,  &c., 
and  set  forth  all  contracts  made  by  him,  or  any  other  person, 
on  his  account,  with  Petion,  or  any  other  penon,  on  his 
account ;  and  that  he  be  enjoined  from  proceeding  to  trial 
of  tfie  suit  at  law ;  and,  if  the  premises  be  established,  thai 
he  be  peipetually  enjoined,  &c. 
Vol.  I.  3  Z 
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1815.  Emmet  and  Coldm,  in  support  of  the  motion.    They 

cited  Imlay  v.  Sandsj  1  CavneSj  566.  4  CranehU  Rep* 
272.  1  Edw.  Adm.  Rep.  1.  2  Bro.  C.  C.  319.  4  Bn. 
C.  C.  480. 


^e//#  and  Baldwin,  contra. 

The  Chancellor.  I  have  carefully  examined  and  con- 
sidered the  contents  of  the  bill,  and  I  cannot  perceive  any 
sufficient  ground  for  retaining  the  injunction.  This  is  not  a 
bill  of  discovery,  in  the  strict  and  technical  sense  of  the 
term.  It  is  no  more  a  bill  of  discovery,  than  eveiy  o&er 
bill  seeking  relief,  and  which  calls  upon  the  defendant  to  dis- 
close by  answer,  the  circumstances  of  the  plaintiff's  case 
as  preparatory  to  such  relief.  This  bill  seeks  to  transfer 
the  jurisdiction  of  the  suit  at  law  to  this  court,  and  to  have 
the  merits  of  the  case  discussed,  and  finally  decided  here, 
and  the  suit  at  law  perpetually  enjoined. 

The  first  question  that  then  arises  is,  whether  the  bill 
shows  a  right  or  title  to  relief  in  this  court.  1  intimated  an 
opinion  upon  the  argument,  that  the  bill  failed  in  showing 
any  right  to  relief,  and  my  subsequent  reflections  have  more 
and  more  confirmed  that  opinion.  I  am  concluded,  by 
the  decree  of  the  district  court,  that  the  vessel  was  not  lia- 
ble to  seizure  and  forfeiture,  under  the  laws  of  the  UniUd 
States,  and  that  question  cannot  be  re-examined  here.  The 
decree  of  every  court  of  competent  jurisdiction,  on  the 
point  in  issue  before  it,  can  only  be  reviewed  in  the  r^ular 
course  of  appeal ;  and,  as  long  as  it  continues  in  force,  the 
decree,  if  it  be  the  decree,  as  it  is  here,  of  a  court  of  pecu* 
liar  and  exclusive  jurisdiction  in  the  case,  is  conclusive  upon 
all  other  courts.  It  is  quite  unnecessary,  therefore,  to  con- 
sider whether  the  governments  o(  Petion  and  Christophe^ 
in  the  island  of  St.  Domingo,  were  foreign  states,  within 
the  purview  of  the  act  of  congress,  under  which  the  seizure 
was  made,  because  that  question  becomes  perfectly  immate- 
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rial,  if  we  are  concladed,  by  the  decision  of  the  district  coart,      1815. 
from  opening  the  question  of  the  lawfulness  of  the  seizure. 

I  should  have  no  difficulty,  however,  if  the  question  was 
properly  before  me,  in  declaring,  that,  until  those  chiefs  are  ^ 
recognised  as  independent  powers  by  the  government  of 
this  country,  to  whom  is  intrusted  the  control  of  our  foreign 
relations,  the  courts  are  bound  to  look  to  the  ancient  state  of 
things,  and  to  regard  them  as  belonging  to  Prance.  The 
judicial  opinions  referred  to  upon  the  argument,  would,  of 
themselves,  very  much  conduce  to  put  this  point  at  rest. 

The  bill  shows  further,  that  the  district  court  refused  to 
grant  to  the  plaintiffs  a  certificate  that  there  was  probable 
causefor  the  seizure;  consequently,  a  suit  at  law  for  the 
unlawful  seizure  was  well  commenced^  and  there  is  no  equity 
chaiged  that  can  defeat  that  suit. 

The  discovery  is  not,  then,  wanted  for  the  purpose  of 
final  relief  here.     This  court  can  grant  no  such  relief 

But  it  is  contended,  that  the  discovery,  by  the  defendant's 
answer,  of  the  matters  charged  in  the  bill,  may  become  ma- 
terial on  the  trial  at  law,  in  mitigation  of  damages;  and  this 
leads  us  to  consider  whether  this  bill  contains  sufficient 
ground  to  call  for  a  discovery  for  such  a  purpose ;  and,  if 
it  does,  then  whether  that  purpose  be  sufficient. 

If  a  bill  seeks  discovery  in  aid  of  the  jurisdiction  of  a  court 
of  law,  it  ought  to  appear  that  such  aid  is  required.  If  a 
court  of  law  can  compel  the  discovery,  a  court  of  equity  will 
not  interfere ;  and  facts  which  depend  upon  the  testimony  of 
witnesses  can  be  procured  or  proved  at  law,  because  courts 
of  law  can  compel  the  attendance  of  witnesses.  It  is  not  de- 
nied, in  this  case,  but  that  every  fact  material  to  the  defence, 
at  law,  can  be  proved  by  the  ordinary  means,  at  law,  without 
resorting  to  the  aid  of  this  court.  The  plaintiffs  did  not 
come  here  for  any  such  aid,  and  it  ought  not  to  be  afforded 
unless  they  call  for  it,  and  show  it  to  be  necessary.  I  should 
presume,  from  the  bill  itself,  that  every  material  fact  relative 
to  the  ownership  of  the  vessel  could  be  commanded  without 
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IS15.      retorting  to  this  court ;  andsucb  triak  at  law  are  act  ti>  be 

^■■^"v^^  delajed,  and  diacoveries  required^  when  the  Becenity  of  anch 

▼.         deiaj,  and  discovery  is  not  made  to  appear.   Thn  woidd  be 

"^"'     penrertingand  abwng  the  powers  of  this  court    Uafesa, 

dierefore,  the  bill  states,  affinnatively,  that  the  diacoTeiyis 

really  wanted  for  the  defence  at  law,  and,  also,  shows  Hmt 

the  discavery  night  be  material  to  that  defence,  it  docs  nat 

appear  to  be  reasonable  and  jast  that  the  suit  at  kw  shovld 

be  delayed.    The  bill  ia,  thereibie,  ds^ectif^  and  insoffi- 

cient  in  this  point  of  ticw. 

But  supposing  the  biU  did  state  that  the  discovery  aai^t 
for  was  material  to  the  defence,  and  could  only  he  procured 
from  the  defendant's  answer,  the  question  wo«ld  then  oc- 
cur, whether  that  discovery  would  be  nalerial  in  Ihia  case. 
As  the  bill  might  possibly  be  amended,  or  a  new  bill  framed 
so  as  to  meet  the  point,  it  will  be  convenient  to  ibe  parties  to 
consider  the  present  bill  as  if  it  actually  contained  all  those 
requisite  allegatioos. 
No  discovery  sought  by  (he  bill  can  amount  to  a  justifica* 
^  tion  at  law.  If  it  be  admitted  that  there  was  probable  cause 
for  the  seisure,  that  probable  cause,  without  a  certificate, 
would  be  no  justification.  The  rule  of  law  on  this  point  is 
settled.  {Imlmy  v.  Sands,  1  Qiines^  Rsp.  566.)  The  proof 
of  the  facts  charged,  if  material  or  admissible  at  all,  could 
only  be  so  in  mitigation  of  damages ;  and  1  think  it  is  a  Teiy 
important  question,  whether  this  court  is  to  sustain  bills  of 
discovery  and  process  of  injunction,  merely  for  the  purpose 
of  procuring  admissions  that  might  be  used  to  mitagate 
damages.  I  should  not  incline  to  admit  such  a  practice  m 
general  terms ;  it  might  soon  become  vexatious  and  intole- 
rable. The  cases  ought,  at  least  to  be  specM^  in  which  the 
certain  bearing  of  the  proof  upon  the  case  ought  to  appear, 
and  some  rule  or  test  afforded  by  which  the  pertinency  and 
raateriafity  of  the  testimony  could  be  ascertained*  But 
without  attempting,  at  present,  to  lay  down  any  general 
rule  on  this  point,  I  am  not  able  to  perceive  howany  of  Ae 
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facts  charged  in  this  bill  could  become  material  to  the  de«      1815. 
fence  in  any  point  of  view.     The  plaintiffs  have  committed  ^^^,^J^' 
a  tori  in  seizing  and  detaining  the  defendant's  vessel,  and         t. 
they  mast  answer  for  the  actual  damages  which  he  sustained.  - 

How  can  it  affect  the  qaestion  of  damages,  whether  the  de- 
fendant was  owner  in  his  own  right,  or  as  trustee  for  another? 
Whoever  may  be  the  person  beneficially  interested,  as 
owner,  the  damages  are  the  same ;  and  if  impartial  justice 
takes  place,  as  we  are  to  presume  it  will,  the  amount  assess- 
ed wiUbethesame.  The  defendant  must  make  out  a  right  or 
title  to  the  action,  or  he  wiH  not  recover ;  and  whether  he 
recovers  for  himself  alone,  or  in  part,  or  in  whole,  for  any 
other  person,  is  a  question  between  him  and  that  person,  and 
moi  between  him  and  the  plainti&.  I  am  not  to  speculate* 
upon  fects  and  circumstances  as  they  might  possibly  operate 
upon  the  feelings  and  prejudices  of  jurors.  1  am  only  to  in- 
quire and  adjudge  what  facts  can,  materially,  and  upon  legal 
principles,  control  the  damages  on  the  trial  at  law,  under  ttie 
direction  of  a  discreet  and  intelligent  court.  Without  some 
such  rule  for  the  exercise  of  the  judgment,  we  should  be  left 
to  Wander  into  the  r^ion  of  imagination  and  dreams. 

In  this  view  of  the  case,  I  cannot  perceive  that  the  fact, 
whether  Petwn  was,  or  was  not,  the  cestuy  qtu  trust  of  diat 
TCBfel  and  her  equipment,  can  be  material  in  estimating  the 
dMMgea  incurred  by  the  unlawful  seizure.  The  moment 
the  trespass  is  admitted,  the  recovery  is  certain,  and  the  rule 
of  damages  is  the  loss  o(  the  use,  and  the  deterioration  of  the 
vessel* 

In  every  view  which  has  been  taken  of  this  case,  I  am, 
accordingly,  of  opinion,  that»the  motion  to  dissolve  the  in- 
jwnctMi  txQ^t  to  be  granted. 


Injunction  dissolved. (a) 

(a)  See  ^ppleyard  v.  Seion^  (16  ^et«v,  223.,)  where  it  is  ruled,  that  an 
injunction  to  stay  a  trial  at  law  must  be  founded  on  affidavit,  stating  the  be- 
lief of  the  pavty,  that  the  aiit?wr  will  fttrnieh  disco?ery  raaterial  t^his  defence. 
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Barrow  and  others,  assignees  of  Prior,   a   bankrupt, 
against  Rhinelander. 

Where  a  merchaut,  in  embarrassed  drcumstaoces,  borrowed  moneys  at  di^ 
fereot  times,  of  his  confidential  clerk,  who  took  various  bonds  and  securi- 
ties for  such  leans,  and  ^r  which,  by  agreement,  he  was  to  be  allowed  a 
usurious  interest;  and,  during  the  period  of  ten  years,  the  parties,  from 
time  to  time,  came  to  a  settlement  of  their  accounU,  and  the  merchant 
gave  his  bonds  and  further  securities  for  the  balance  of  principal  and  ia- 
terest,  due  on  such  settlements ;  the  court  ordered  all  the  bonds,  obliga* 
tions,  and  settlements,  to  be  set  aside,  and  the  whole  accounts,  atlargf^ 
to  be  opened  between  the  parties,  from  the  first  commencemeDt  of  tbetc 
transactions,  there  being  not  only  evidence  of  mistakes  and  omissloDS  la 
the  accounts,  but  of  oppression,  imposition,  and  undue  advantage,  lakaa 
of  the  necessities  of  the  principal. 

The  master,  in  stating  the  account  between  the  parties,  was  directed  to  allow 
rests  therein,  at  such  times  as  the  parties  liquidated  their  accounts,  and 
agreed  that  the  interest  then  due,  should  be  considered  as  principal ;  and 
that  the  clerk  should  be  charged  with  the  amount  of  all  the  secorities,  as- 
signed to  him,  which  had  been  paid,  or  which  he  had  refused  to  deliver  to 
bis  principal  for  collection,  or  which  had  been  lost  by  his  negligence,  de- 
fault, or  want  of  due  diligence  in  collecting  them,  with  interest,  ftc 

EDMUND  PRIOR,  a  merchant  in  the  city  oiNen-York^ 
became  bankrupt,  in  JIfarcA,  1802.  The  defendant,  who 
was  his  confidential  clerk,  and  kept  his  cash  and  pi^rs, 
paid  and  received  moneys,  sold  goods,  made  entries  in  the 
books,  &c. ;  was  retained  in  his  service,  as  such  clerk,  firom 
the  29th  o{  November ,  1790,  to  the  Ist  of  JUby,  1796,  and 
from  the  4th  of  July,  1797,  to  the  4th  of  Jii/y,  1801. 
During  the  time  the  defendant  was  in  the  service  of  Prior, 
the  affairs  of  the  latter  became  greatly  embarrassed ;  and  the 
defendant  lent  him  various  sums  of  money,  at  different 
times.  The  bill  stated,  that,  at  the  request  of  the  defend* 
ant,  no  entries  of  these  loans  were  made  in  the  books ;  that, 
on  the  29thofJ(fay,  1793,  Prtor  executed  to  the  defend- 
ant, a  bond  for  3,200  pounds;  and,  on  the  15th  of  June, 
1 792,  another  bond  for  1,966  pounds,  which  sums,  however, 
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were  not  admitted;  that,  before  1796,  Prior  paid  the  de-  1815. 
fendant  4,000  dollars;  and  on  the  30tb  of  April,  1796,  he 
and  the  defendant  came  to  a  settlement,  when  Prior  being 
unable  to  paj,  the  defendant  demanded  1 8  per  cent,  interest, 
to  which  Prior  assented,  and  gave  his  bond  to  the  defendant  ~ 
for  4,174  pounds,  the  balance  then  supposed  to  be  due. 
Prior,  also,  gave  a  bond  and  mortgage  to  the  defendant  for 
2,000  pounds,  which  was  to  be  endorsed  on  the  other  bond, 
but  which  was  not  done;  that,  on  the  18th  of  September, 
1796,  Prior  assigned  to  the  defendant,  as  security,  two  bonds 
and  twenty-eight  notes,  amounting  to  8,154/.  35.  9ct.,  ex- 
clusive of  interest ;  and,  on  the  8th  of  Jtme,  1 798,  he  assigned 
to  the  defendant,  as  security,  five  other  bonds,  and  thirty- 
three  other  notes,  the  amount  of  which  was  unknown  to  the 
plaintiffs ;  and,  on  the  4th  of  February,  1 799,  he  further  as- 
signed to  the  defendant  eight  bonds  and  fifty-two  notes,  the 
amount  of  which  was  unknown ;  the  counterparts  of  the  as- 
signments were  kept  in  an  iron  chest,  to  which  the  defend- 
ant and  Prior  only  had  access,  and  were  lost,  or  taken 
away  by  means  unknown ;  that  the  defendant  took  other 
notes  with  blank  endorsements,  and  nine  watches,  for  which 
he  refused  to  account ;  that  the  defendant  did  not  use  due 
diligence  to  collect  or  secure  the  notes,  &c.  so  assigned  to 
him,  whereby  many  of  them  were  lost ;  that  to  secure  the 
usurious  interest  on  the  bond  of  4,174  pounds,  Prior,  on 
the  30th  of  April,  1800,  gave  a  bond  to  the  defendant  for 
1,957  dollars,  payable  the  30th  of  May  following;  and,  on 
the  12th  of  December,  1800,  he  gave  the  defendant 
another  bond  for  4,500  dollars ;  to  secure  which  he  executed 
amortgage  to  the  defendant  for  4,805  acres  of  land  in  Clin- 
ton county ;  and  for  which  he,  the  next  day,  executed  to  the 
defendant  an  absolute  deed,  in  which  was  expressed  a  consi- 
deration of  2,100  pounds,  though  there  was  no  other  consi- 
deration than  the  debt ;  that  Prior  was  in  ill  health,  em- 
barrassed, and  greatly  imposed  on  and  oppressed  by  the 
defendant ;  that  on  the  9th  of  June,  1800,  he  gave  to  the 
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181S»      defendant  a  power  to  transfer  44  shares  in  the  Ptnmjfh 
V^^V^^  Population  Company^   which  were  woKh  3^600  or  4,000 
T.         dollars  \  that  the  transfer  was  absolute^  though  i^o  Considera- 
RmsBLAv-  y^^  passed  between  the  parties ;  that,  in  the  spring  of  1799, 
^  Prior  found,  on  balancing  his  cadi  account,  a  di^cjencj  of 
1,052/.  8«.  2c/.;  and  that  die  cash  book,  which  was  kept 
hy  the  defendant,  for  the  four  years  subsequent,  showed 
great  deficiencies;  that,  in  1801,  the  defendant  said  he 
wanted  Prior* $  books  to  make  out  his  account ;  that  he  then 
overlooked  them  for  all  the  previous  time  of  his  derksbip, 
and  made  manj  alterations;  that  the  defendant  refused  to 
account  for  the  securities,  the  deficiency  of  cash,  and  the 
watches,  or  to  allow  for  the  shares  and  lots  of  land,  or  to 
give  any  account  of  the  money  really  and  truly  due  to  hkn. 
The  bill  waived  all  penalties  and  forfeitures,  and  piajed 
an  account ;  that  the  defendant  be  charged  with  the  value  of 
the  shares  in  the  Population  Compamf^  and  the  unaccounted 
deficiencies,  and  for  the  notes,  &c.  lost  by  hh  neglect ;  that 
all  property  on  which  he  has  a  lien  might  be  sold ;  and  that 
he  deliver  up  and  cancel  the  mortgage,  assigianents^  &c* 
deed  for  the  lands  in  C/tiUon,  &c. 

The  defendant,  in  his  answer,  admitted  that  he  was  is  the 
confidence  of  Prior,  and  had  access  to  his  papeia,  diPC«; 
that  he  was  ths  chief  clerk,  and  usually  made  the  entries  in 
the  cash  book,  and  posted  the  books,  dioogh  Prior  some* 
times  did  it,  or  employed  another  clerk  fiNrttiat  poipoie; 
that  Prior  directed  his  mercantile  concerns,  but  was  absent 
from  home  the  greater  part  of  the  year  1 791 ;  that  while  de« 
fendant  was  in  Us  employ,  Prior^s  aflairs  were  deranged,  andy 
during  the  latter  part  of  the  time,  greatly  embarrassed,  and 
his  cash  accounts  much  deranged ;  that  the  defendant  com- 
municated every  error  to  Prior ^  who  used  to  examine  the 
books ;  that  the  cash  and  valuable  papers  were  kept  in  an 
iron  chest,  of  which  the  defendant  kept  one  key,  and 
Prior  another ;  that  Prior  and  his  wife,  and  other  derfeSy 
had  access  to  the  chest.  He  admitted,  that,  taking  a  beluice 
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ofiiieeadiMCMntAroiiithelSdi  of  JHoy,  1793,   to   the      lUti. 
80dk  of  JMsy,  179^  there  appeared  a  deficit  of  cash  of  ^"^J]?^*^ 
IfiBM.  6««  SJ.,  which  the  defendaot  discorered  and  com*         «. 
Vftioicaitedto  Priory  but  he  denied  that  the  deficiency  aroee     """'^^'^ 
fipan  biff  Means,  or  that  Prior,  tbeo,  supposed  bo,  hut  be  "- 


belmntd  it  was  caused  bj  Prior^s  omitting  an  entry  of  the 
afiplicaiion,  or  remittance,  of  certain  money  received  by  him 
of  JL  6«;  that  there  appeared,  firom  the  cash  book,  Tarioos 
oilier  deficiencies,  down  to  the  4th  of  J«fy,  1801  ;  that  llie 
qycjsuBwngu,  however,  exceeded  the  deficiences  in  nomber 
■nd  amount  Between  the  dOth  of  jkby,  179^  and  the 
^ttthofJfiiy,  1796,  the  deficiencies  were  3)45^  doHars  and 
4ceiits«  The  defendant  allej^ed,  that  many  of  the  entries 
were  mate  by  Pnmr,  and  his  ether  clerks;  and  that  the 
mistakes  were  impatable''to  them,  and  not  to  the  defendant; 
ahilthat  aene  of  the  mistakes,  &c.,  arose  from  fraud ;  and 
tiiat  Prior  had  acquitted  him  of  all  blame  in  regard  to  them ; 
tiiat  he  was  possessed  of  considerable  property  in  money 
and  secnrities  when  he  became  clerk ;  that  Prior  soon  ap- 
flM  to  him  to  borrow  money ;  that  he  frequently  lent  him 
aooney,  andaeked  the  legal  interest.  The  first  loan,  of  17/. 
lOiri,  was  the  14th  of  January ,  1796,  46  days  after  the 
commencement  of  bis  cleritship ;  that  these  loans  were  as 
regularly  entered  on  the  books  as  other  transactions ;  that 
wm  the  S5th  of  JfifjTi  17M,  Prior  gare  the  defendant  a  bond 
Ibr  3)900f. ;  on  the  16th  of  June,  179^,  another  bond  ibr 
Y,960/,;  and  on  the  93d  of  Oetoher,  1792,  another  bond 
forfNf. ;  that,  on  the  15th  of  May,  1795,  they  accounted 
together, and  a  balance  of  5,962/.  Ida.  lid.,  was  found  due 
to  the  defendant ;  on  the  15tfa  otMay,  1794,  they  account- 
ed together,  wh^  Prior  owed  him  5,806f.  11 5.  7d»,  and 
^Hfe  another  bond  for  that  sum,  on  receiving  which,  the  de- 
fcndint  canceRed  tfie  two  bonds  tot  3,290/.  and  1,966/. ; 
that)  OB  the  SOth  of  Apr^,  1796,  they  accounted  tc^thef^ 
attA  a  ftial  settlement  was  made,  when  Prior  signed  the  ac- 
count made  out  hj  the  defendant,  from  the  books,  and 
Vol.  I.  4  A 


554  CASES  IN  CHANCERY. 

1815.      gave  it  to  the  defendant ;  that  they  settled,  at  the  same  tiine, 
>-^^  ^"^^   as  to  the  bond  for  5,806/.  1  \s,  7d.,  with  the  interest,  which 
T.  he  denied  to  be  usurious,  or  at  the   rate  of  18  per  cenL; 

that  Prior  then  agreed  to  give  the  defendant  security,  by 
'  bond  and  mortgage,  and  executed  two  bonds,  one  for  2,0002., 
and  the  other  for  4,174/.  12s.  lie/.,  being  distinct  parcels 
of  the  debt  of  6,174/.  I2s,  1  Ic/.  on  receiving  which  bonds, 
the  defendant  gave  up  the  one  for  5,806/.  lU.  7i/. ;  that, 
on  the  1 8th  of  September^  1 797,  Prior  assigned  to  the  de- 
fendant, as  security,  two  bonds  and  28  notes,  amounting  to 
8,514/.  35.  5c/. ;  and,  on  the  18th  of  June^  1798,  38  bonds 
and  bills,  amounting  to  10,738/.  165.,  were  assigned  to  the 
defendant  to  secure  the  bond  of  4,174/.  125.  lie/.;  that 
these  bonds  and  notes  were  a  confidential  deposit,  and 
Prior  was  to  act  as  the  owner  of  them  ;  that,  on  the  4th  of 
February^  1799,  Prior  assigned  to  the  defendant  'eight 
bonds  and  52  notes,  35  of  which  had  been  included  in  the 
former  assignments  ;  the  nominal  amount  of  the  securities  so 
assigned  being  20,648/.  I85.  9d.,  on  the  same  confidential 
deposit;  that,  on  the  9th  o(  February^  1801,  the  defend- 
ant gave  notice  of  the  assignments  to  the  debtors ;  and,  on 
the  4th  of  June,  1801,  he  forbade  any  payments  to  Prior, 
and  commenced  collecting  the  debts,  and  used  due  dili- 
gence ;  and  he  accounted  for  the  non-collection  of  several 
of  the  debts.  The  defendant  further  stated,  that,  with  the 
consent  of  Prior^  he  took  from  the  iron  chest  several  Lock 
Navigation  shares,  but  had  received  no  dividend  on  them ; 
that,  on  the  23d  of  JIfoy,  1 799,  Prior,  as  further  seccprity, 
assigned  to  him  44  shares  in  the  Pennsylvania  Popuiation 
Company,  which  he  held  as  security ;  that  he  took  three 
watches  only,  for  which  he  charged  himself  at  the  selling 
prices ;  that,  on  the  1 2th  of  December,  1 800,  he  took 
Prior^s  bond  for  4,500  dollars,  but  denied  that  it  was  for 
usurious  interest ;  that,  when  interest  was  payable,  it  was 
included  in  new  bonds,  and  new  bonds  taken  for  the' princi- 
pal ;  that  the  bond  of  the  30th  o{  Jpril,  1800,  for  1,957 
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dollars,  was  for  interest  supposed  to  be  due;  that,  on  the       1815. 
I2ih  o(  December^  1800,  Prior  gave  him  the  bond,  and  a  ^^^*^^"^*^ 
mortgage  on  the  Clinton  lands,  for  4,500  dollars,  for  interest         v. 
supposed  to  be  due,  and  for  some  payments  on  the  shares  in       dbr. 
the  Population  Company.     The  defendant  admitted,  that 
he  held  these  lands,  as  security,  though  the  deeds  were  ab- 
solute.    He  denied  that  he  had  kept  false  accounts,  or  made 
alterations  in  the  books  of  Prior. 

•  Prior  and  his  wife,  and  several  other  witnesses,  were  ex- 
amined. The  two  former  proved  an  express  agreement  be- 
tween the  parties,  by  which  Prior  was  to  allow,  and  did 
allow,  the  defendant  usurious  interest  on  the  moneys  loaned, 
▼iz.  at  the  rate  of  one  and  a  half  per  cent  per  month.  Va- 
rious mistakes,  also,  in  the  accounts,  were  proved,  and 
various  instances  of  an  abuse  of  confidence  by  the  defend- 
ant. The  facts  admitted  by  the  answer  will  be  sufficient  to 
show  the  nature  of  the  transactions  between  the  parties, 
without  entering  into  a  detail  of  the  evidence. 

The  cause  was  argued  by  R^gs  and  BoyJ,  for  the 
plaintiffs,  and  71  A.  Emmet  and  Munro,  for  the  defend- 
ant. The  ailment  was  chiefly  occupied  in  the  examina- 
tion of  the  answer,  depositions,  and  schedules.  To  show 
that  the  settlements  of  the  accounts  ought  to  be  opened,  and 
that  the  plaintiffs  were  entitled  to  relief,  the  counsel  cited 
Bosan^^t  v.  Daskmood,  Cases  temp,  Talbot,  37.  2  Schoale 
^  Lefroy,  492.  3  P.  Wms:  288.  ^Aik.  330.  1  Atk.  352. 
TalhoVs  Cases,  111.  5  Vesey,  48.  485.  7  Vesey,  599. 
8  Vesey,  369.  11  Vesey,  358.  13  Vesey,  47.  2  Atk. 
112.119.     2jBro.  C.C.47. 

The  counsel  for  the  defendant,  to  repel  the  charge  of 
usury,  entered  into  a  calculation,  showing  that  the  sums 
loaned,  together  with  compound  interest  thereon,  exceeded 
the  amount  of  the  securities  taken. 
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1815.  The  CHAvcitLOft.    This  u  a  filroagand  f^eidiar  aue^ 

whkk  oib  for  relief*  Theie  appears  to  be  irery  gr^  Ms- 
sas  to  preBiuae  aa  abased  <2<m&dence*  Tbe  defendaat  vat 
the  coofideAtiai  clerk  of  Prwr^  aod  kept  bis  cash  IMycauti^ 
*  and  had  free  access  to  all  his  papers  and  hmmk/s*  FiMi 
the  begianing  akaost  of  their  coaiieEioO)  PrUr  wta  ^m^ 
bttrassed,  and  had  recourse  to  tbede&aiattt  fiir  the  losia  af 
moneys.  This  created,  at  oDce,  a  delioate  reli«lk)ii  betiMM 
the  roaater  and  the  servant;  aad  tbe  t»pidfity  with  »r^h 
leans  and  debts  were  accainulated^  seoaviti^  etaatadi 
ttie  lead  of  depeodeoej  inereased,  and  Uind  aod  sweaat 
sHoas  saboiission  yiddedi  is  dislreesing  td  ItefiH  Qven  t« 
told  in  the  defettdant^s  ans w  er.  There  are  two  witMieasea  to 
the  cbaige  of  usury ;  and  the  attempt  made,  by  tke  defafti* 
ant,  to  get  rid  of  the  charge,  under  the  explaoatioA^f  taktag 
compound  interest,  is  not  sufficieat.  Tbe  defendant  dfM 
not  put  himself  apon  the  benefit  of  the  settlements  made 
from  time  to  time^but  he,  in  i&ct,  opens  tbe  aocoantaby  kii 
answer,  and  admits  that  the  entries  in  the  cash  books  were 
generatly  tnade  by  him,  and  that  they  coatain  the  evidence 
of  his  loans.  There  is,  also,  proof  of  mistakes  and  delicieli* 
cies  ia  the  cash  books,  and  of  alterations^  Oae  miatake^  jsc 
iostenoe,  of  a  charge,  by  the  defendant^  of  Mtf^  on  the  ISA 
of /tine^  1 799,  is  not  in  tbe  bookl.  Other  mistakes  ace  al^- 
legsd  and  shown ;  other  inatances  of  abused  confideaoe  aft 
chaiiged,  aa  taking  property  from  Prior^  without  his  asiealL 
In  short,  there  are  so  many  unpleasant  and  saspiciooa  ciiv 
cuaratances  attending  this  case,  leading  so  strongly  to  an  in- 
ference of  usury,  oppression,  and  fraud,  that  it  appears  es* 
sential  to  the  honour  of  the  court,  and  the  ends  of  jestioey 
that  all  these  multiplied  settlements  and  obligations  should 
be  set  aside,  and  that  an  account,  at  laige,  from  the  com- 
menceflnent  of  their  dealings,  should  be  taken  aiidabitod< 

Tbe  cases  cited  by  the  counsel  for  tbe  plaintiff)  bear  f%rj 
pointedly  upon  the  circumstances  of  this  case,  and  show, 
that  there  is  nothing  unusual  in  granting  the  relief.     Tbns, 
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itt  Bman^t  t.  Datlmo9d,  {Casta  temp.  T<Moi^  S7.»)  1815. 
^UU ITM  ffled  bj  tbe  asBigQees  of  n  bankn^  chaii^  4hc 
dMeodbut^  testator  with  lending  oo  11M17,  mkI  that  agree<- 
nents  for  that  purfwae  were  made  and  repeated  frcn  1710 
to  1^724«  It  waB  a  case  of  apparent  extortion  aad  opjpfes*  - 
aal^  and  tbe  accouats  were  ordered  to  be  opened,  and  tbe 
deaiandB  cedisced  to  moneys  reallj  lent,  with  lawful  iaterett 
OofaaAii  So^  aho,  in  Faughan  v.  Ufyd^  cited  in  5  Vesejf^ 
4d*^  whicK  was  acaseof  principal  and  agent,  and  of  alnwed  in* 
ftnence  and  confidence  by  the  agent.  A  variety  of  deeds 
and  settled  accoimts  weve  opened,  though  the  accounts  had 
bee«  settled  from  time  to  time,  and  tbe  defendant  insisted  on 
the  benefit  of  those  settlemeotB.  It  appeared  that  seveial 
saaM  of  money  were  charged'improperly,  and  the  acooants 
ware  impeached  in  several  points,  aad  the  defendant  was 
compelled  to  prove  his  acciiunts  though  he  might  suffer; 
fov  tk%  Chancellor  approved  of  the  doctrine  in  Piddock  r. 
Brmm,  (3  P.  WmM,  388.,)  that  where  there  are  manifest 
siyia  of  fraud,  the  obligee  ought  to  be  put  to  the  proof  of 
aeteal  payment,  and  if  he  suffered,  it  was  owing  to  his  own 
conducts  Tbe  same  decision  was  made  in  WaU  v«  Grfove^ 
(3  &Aa«/e  {r  Lrfray^  493.,)  which  was,  also,  the  case  of  an 
agent  availiag  himself  of  the  negligence  and  extravagance  of 
hia  principal*  Indeed,  the  taking  advantage  of  a  man's 
necessities  is  as  wrong  as  takiag  advantage  of  his  weakness. 
Thia  is  not  the  case  of  merely  showing  mistakes  and 
omisskms  in  a  stated  account,  in  which  the  party  is  allowed 
to  do  no  more  than  surcbaige  and  &lsify.  Appearances 
wear  a  more  serious  aspect,  and  the  whole  account  ought  to 
be  opened  from  the  beginmag,  as  was  done  in  Vernon  v. 
VnDdy^{^  Aik.  119.,)  aAer  a  period  of  23  years.  Icto 
no  more  in  this  case,  than  has  been  repeatedly  done  in  other 
caaes  which  w^e  not  miore  oppressive  in  appearance. 

I  AaH,  accordingly,  decree,  in  substance,  as  follows,  vk.  : 
'^  that  tho  acco«iots  between  the  parties  be  opened  from  the 
39diof  Abvsffiftcr,  1790 ;  and  that  it  be  referred  to  a  master 
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1815.  to  state  an  account ;  and  that,  in  doing  4t,  the  defendant  be 
credited  for  all  moneys  loaned  to  PrioTj  or  paid  on  his  ac- 
count, or  received  by  Prtbf,  belonging  to  him,  between  the 
29th  of  November^  1790,  and  the  4th  of  Jti/y,.1801,  with 
-  interest  on  the  same,  from  the  time  the  moneys  were  recei- 
ved, or  paid,  to  the  time  of  taking  the  account ;  provided, 
that  in  stating  such  account,  the  master  do  make  rests  there- 
in, at  such  times  as  it  shall  appear  that  the  parties  liquidated 
their  accounts,  and  agreed  that  the  interest  then  due  should 
be  considered  as  principal,  and  that  the  interest  to  be  found 
due  at  the  time  of  making  such  rests,  and  specially  agreed 
to  be  paid  in  the  particular  case,  be  thereafter  considered  as 
principal.  That,  in  taking  the  account,  the  master  is  not  to 
admit,  as  evidence,  any  bond  or  obligation  given  by  Prwr 
to  the  defendant ;  that  the  defendant  is  to  be  credited  for 
wages  for  the  time  he  served  as  clerk,  at  the  rate  of  500 
dollars  a  year,  with  interest  thereon,  at  the  end  of  each  year; 
that  he  is  to  be  charged  with  all  moneys  received  from 
Prtor,  or  from  his  property,  or  debtors,  before  he  became  a 
bankrupt,  or  from  his  assignees  since,  and  with  all  moneys 
paid  on  account  of  the  defendant,  with  interest  thereon,  &c., 
and  with  all  goods  sold  by  Prior  to  the  defendant,  or  taken 
by  him,  between  the  periods  aforesaid,  with  interest  thereon, 
from  the  time  the  same  were  payable  by  the  custom  of  the 
store ;  and  with  the  principal  sums  due  on  all  such  securi- 
ties taken  by  the  defendant  from  Prior^  without  his  permis- 
sion, and  of  such  securities  as  were  assigned  to  him,  and 
which  he  refused  to  deliver  to  Prior  for  collection,  together 
with  interest,  &c. ;  and  that  he  be,  also,  charged  with  all 
moneys  received  on  the  securities  assigned,  with  interest, 
&c. ;  and  with  the  principal  and  interest  of  such  securities 
received  from  Prior^  as  have  been  lost  by  his  n^ligence, 
default,  or  want  of  due  diligence  in  collecting  them.  Audit 
is  further  ordered,  that  the  defendant  be  credited  with  the 
moneys  paid  for  costs  and  charges  of  collection,  or  endea- 
vouring to  collect,  the  moneys  due  on  such  securities,  and 
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which  shall  appear  to  have  been  reasonably  expended,  &c. ;       1815. 
and,  also,  with  the  amount  of  such  moneys  as  the  defendant 
may  have  justly  paid  for  taxes,  and  other  necessary  charges 
upon  the  Population  shares,  and  the  lands  in  the  county  of 

Cltntorij  with  interest,  &c. ;  and  it  is  further  ordered,  that 

the  defendant  re-assign  the  Inland  Lock  Navigation  shares, 
if  he  can,  or  that  the  master  report  the  value  thereof,  &c.; 
and  that  he  reconvey  the  lands  in  Clinton  county,  and  the 
forty-four  PoptUation  shares  in  Pennsylvania^  if  he  can, 
or  that  the  master  report  the  value,  &c. ;  and  it  is  further 
ordered,  that  the  master  have  power  to  compel  the  produc- 
tion of  books  and  papers  in  possession  of  either  party,  and 
that  he  report,  specially,  any  facts  required  by  either  party, 
and  that  the  question  of  costs,  and  all  further  directions,  be 
reserved. 

Decree  accordingly. 

At  the  hearing  of  the  cause,*  Emmet,  of  counsel  for  the  ^SepL2Bth, 
defendant,  objected  to  the  deposition  of  Priory  the  bankrupt,    wbm.  at  the 
on  the  ground  of  his  interest,  he  not  having  released  his  ^Dd  ^' ^  <^ 
right  to  the  surplus  of  his  estate.  S^iSlctiin  wS 

mad*  to  the  oon- 
petencyof  awit- 

Boyd,  contra,  insisted,  that  the  objection  came  too  late,  3S5j7uEn*C 
the  witness  having  been  cross-examined  by  the  defendant,  hlSbM^^^i^a 
before  the  examiner.  He  further  ofiered  to  do  away  the  ]iiaiiitiirt?proTe 
objection,  by  proving,  by  a  subscribing  witness  in  court,  the  reiaaw  of  the  wit- 
execution  of  a  release  by  Prior  to  the  assignees,  dated  the  JJ^^j^^^^Jf"; 
29th  of  March^  1 803,  of  all  his  residuum  of  interest.  This  "^^^^^ 
offer  was  opposed,  on  the  ground  that  there  had  been  no  pre-  S^™fo[^*thet 

vioUS  notice  of  it.  ^vf^Hm  may  be 


tMwc,  attAehear- 

The  Chancellor  directed  the  witness  to  be  sworn.    He  iSpuUwi  ^ 

prove      exhibits 

observed  that  no  objection  was  made  to  the  competency  of  the  wMch  ^a^  not 
witness  until  the  ai^uraent  was  partly  finished,  and  not  until  ^«  ^  ^^ 

guiar  way  la  to 
■enre  a  previona  order  for  thatparpofc,  or  notice,  on  theoppofite  party,  four  dayi  before  the  bearinf. 
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1815.  the  cottwel  for  the  defeodant  had  eten  made  use  «f  <he  4o» 
pQ0f  lion  of  the  witneaft.  And  no  reatoa  is  assigned  why  the 
partj  wiahea  for  delay  and  timet  by  requiring  four  days  i 
ticf  of  this  mode  of  proTing  the  releaae.  This  ca«rt ! 
'  frequently  admitted  the  examination  of  a  witnen,  vivm  voee^ 
at  ttie  hearing,  for  such  a  specific  purpose  as  to  prove  aft 
exhibHj  which  had  been  neglected  to  be  prof  ed  bofoie  Iba 
examiner.  (1  Har.  Chan.  $94^  595.)  The  reguiat  way 
would  have  been  to  have  had  a  prerious  order  for  the  p«r» 
pose,  served  on  ibt  opposite  party,  four  days  befoao  the 
hearing,  so  that  the  party  mi^t  not  be  taken  by  sutpriaa* 
But  under  the  circumstances  of  this  caae»  some  ^MM^al  coMe, 
at  least,  ought  to  be  shown  why  snch  an  otder,  or  notkOt  as 
asufastitnte  for  it,  should  now  be  required.  In  stristnMs, 
the  party  may  be  considered  as  having  waived  his  objection 
to  the  competency  otPrior^s  deposition* 

Witness  esamieod. 
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1815. 

GAIIXT 
T. 

Genet  and  others  against   Tallmadge  and  others.   Talliia»g«. 


Emmet  and  others  against  Genet  and  others. 

The  father  of  iofknt  children,  who  hat  been  appointed  their  guardian  by  this 
court,  is  entitled  to  receive  tbeir  duiributivt  shmrts  coming  to  them  from 
their  grandfather'a  eitate,  on  giving  the  requisite  security;  but  where  one 
of  the  turelutf  before  given  by  the  guardian,  had  become  insolvent^  the 
court  refused  to  order  moneys  belonging  to  the  infants,  and  which  bad  been 
paid  into  court  by  the  administrator,  to  be  paid  over  to  the  guardian,  aiitll 
other  and  farther  security  had  been  given  by  him. 

A  guardian  has  no  power  or  control  over  the  real  estate  of  his  ward,  further 
than  concerns  the  rents  and  profits. 

Where  certain  eommiisi^ners,  appointed  to  make  partition  of  the  real  estate 
of  an  intestate,  pursuant  to  an  act  of  the  legislature,  sold  parts  of  the  estate, 
and  paid  the  proceeds  into  this  court,  pursuant  to  an  order  for  that  pur- 
pose, and  which  had  been  invested  in  public  stocks,  by  the  assistant  regis- 
ter, the  court  refused,  on  the  petition  of  the  guardian,  to  order  the  money 
paid  over,  or  the  stocks  transferred,  to  him. 

IN  the  first  of  these  causes,  the  petition  of  £.  C.  Genet 
stated,  that,  pursuant  to  an  order  in  this  cause,  of  the  3l8t 
of  October  instant,  the  defendant,  M*  B.  Tallmadge^  as 
administrator  of  George  ClinUm,  deceased,  had  deposited  in 
court  6,338  dollars  and  37  cents,  in  cash,  a  promissory  note, 
several  certifiM^ates  of  stock,  and  a  power  of  attorney,  as 
mentioned  in  the  order ;  that  the  money,  &c.  belong  to  the 
plaintiffs,  as  part  of  the  distributive  share  coming  to  them 
from  the  estate  of  George  ClinJton^  deceased ;  that  the  peti- 
tioner is  guardian  of  the  persons  and  estates  of  the  plaintiffs, 
bis  children,  and  is  desirous  to  recover  the  said  moneys  and 
stock,  &c«  as  guardian,  &c*  \  and  he  prayed  accordingly, 
ofiering  to  give  such  further  security  as  might  be  deemed  fit 
aod  proper. 

The  ord%r  of  the  21st  of  October^  referred  to  in  the  peti- 
tion, stated,  that,  on  reading  and  filing  the  consent,  signed  by 
the  solicitor  and  cQunsel  of  the  plaintiffs  and  defendants,  it 

Vol*  h  4  B     ' 


Oc/o6cr  27th. 
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18Id.      security  being  given  so  as  to  cover  those  proceeds.     1  have 
^«^V^fc*  had  occasion,*  already,  to  observe,  on  the  subject  of  this 
V.         very  estate,  that  the  guardian  was  the  proper  person  to  be 
^        intrusted  with  these  proceeds,  on  giving  the  requisite  secu- 
•Aiue,p-XB.c.  rity.     But  it  is  a  fact  of  public  notoriety,  for  it  has  been  de- 
clared by  one  of  the  former  sureties  himself,  in  the  public 
prints,  that  there  has  been  a  faihire  of  one  of  the  sureties 
already  taken,  and  who  stood  bound  in  the  sum  of  13,500 
dollars  for  the  guardian's  fidelity,     i  must,  therefore,  require 
the  deficiency  of  that  security  to  be  supplied,  as  well  as 
the  further  security  to  be  given,  before  I  can  permit  any 
more  moneys  belonging  to  the  infants  to  pass  into  the  guar- 
dian's hands. 

But,  in  respect  to  the  o<,her  petition,  in  which  the  guardian 
asks  for  the  proceeds  of  the  real  estate  of  the  infants,  sold 
by  the  commissioners,  the  claim  stands  upon  very  different 
grounds.  It  is  not  the  general  policy  of  the  law  that  any 
guardian  should  have  it  in  his  power,  under  any  circumstan- 
ces, to  dissipate  the  real  estate  of  his  ward.  The  law  never 
allows  him  any  further  control  than  over  the  rents  and  profits. 
The  act  of  the  34th  of  March^  1815,  authorizing  the  Chan- 
cellor to  direct,  in  certain  cases,  a  sale  of  the  real  estate  of 
infants,  has  taken  special  care  that  the  investment  and  dis- 
position of  those  proceeds  shall  be  under  the  direction  of 
this  court,  so  as  to  secure  the  same  to  the  infant.  The  pri- 
vate act  under  which  the  commissioners  sold,  in  the  present 
case,  has  not  made  any  specific  provision  touching  the  pro- 
ceeds, except,  generally,  that  they  should  be  divided  among 
the  heirs  according  to  their  respective  rights  and  interests 
therein.  As  far,  then,  as  the  interest  of  the  minors  is  con- 
cerned, the  disposition  of  the  proceeds  necessarily  devolves 
upon  this  court ;  and  the  most  prudent  course  is  to  follow  the 
provision  of  the  other  act,  and  to  make  some  order,  under 
the  control  and  discretion  of  this  court,  in  respect  to  the 
disposition  and  investment  of  these  proceeds.  It  is  well 
understood,  that  the  moneys,  which  are  the  object  of  this 
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petition,  are  not  wanted  for  the  immediate  education  and      1815. 
maintenance  of  the  infants,  and  the  investment  of  them  in  ^^^T^J^JJIJ*^ 
public  stock,  drawing  a  punctual  and  certain  interest,  and         v. 

capable,  at  any  time,  of  being  converted  into  cash,  appears  

to  be  as  safe  and  judicious  an  investment  as  could  at  pre- 
sent be  made.  I  see  no  good  reason  wbj  these  moneys 
should  not  remain  subject  to  the  investment  aIr^ady  pre- 
scribed by  the  order  of  the  court,  and  the  petitioner  has  not 
suggested  any  other  advantageous  disposition  of  them. 

I  shall,  accordingly,  deny  the  prayer  of  this  last  petitioki, 
and  make  the  following  order  in  respect  to  the  iSrst : 

^'  Ordered,  that  it  be  referred  to  one  of  the  masters  of 
this  court,  residing  in  the  city  o(Mn>-York^  to  inquire,  ascer- 
tain and  report  the  market  value,  in  cash,  of  the  Mmhattan 
Company  stock,  and  Phanix  Insnrance  stock,  and  of  the 
nominal  value  or  amount  on  the  face  of  the  Turnpike  stock, 
mentioned  or  referred  to  in  the  above  petition  ;  and  that  he 
further  ascertain  and  report,  on  the  application  of  the  above 
petitioner,  what  person  or  persons  would,  in  the  judgment  of 
the  master,  be  competent  security,  and  who  are  willing  to  be 
security,  by  a  bond  in  the  penalty  of  such  sum  as  15,000 
dollars,  and  the  stock  so  ascertained  as  aforesaid  shall  jointly 
amount  to  ;  and  with  the  usual  condition  for  the  faithful  per- 
formance, by  the  petitioner,  as  guardian  to  his  infant  children, 
of  his  said  trust,  and  to  account  when  required.  And  that  the 
said  master  further  inquire,  ascertain,  and  report,  on  the  like 
application,  on  the  competency  of  further  security  to  be  of- 
fered by  the  petitioner  for  the  like  purpose,  in  the  penalty  of 
13,500  dollars,  to  supply  and  meet  the  deficiency  of  the  for- 
mer security,  heretofore  given  by  the  petitioner  to  that 
amount,  and  which  hath  since  proved  to  be  insolvent; 
and  that  he  report  with  all  convenient  speed  ;  and  all  further 
directions  are  reserved  until  the  coming  in  of  that  report.^' 

N.  B,  The  security  being  offered,  and  its  amount  and 
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1815.     competency  ascertained  by  Jeremiah  L  Drake^  the  master, 

^^^^>^^^^  it  was  ordered^  on  the  8th  o(  Kircemher^  1815,  that,  on  filii^ 

V.         the  bonds,  &c.,  the  proceeds  of  the  distributive  share  of  the 

^"'*^^'    personal  estate,  as  in  the  petition  first  mentioned,  be  paid  to 

£.  C.  Genet^  the  guardian. 


»^^« 


.VoF.  i4tb.  Murray  and  Winter  against  Ballou  and  Hunt. 

I  A  lit  pendens,  duly  prosecuted,  is  notice  to  a  purchaser,  bo  as  to  afiect  and 
bind  bU  interest  by  the  decree  ;  and  the  pendency  of  the  suit  is  deemed  to 

commence  from  the  service  of  the  subpitna^  after  the  bill  is  filed. 
A  purchaser  of  A.,  a  trustee,  is  not  chargeable  with  notice  of  the  truttf  by 

means  of  the  registry  of  a  deed  from  H.  to  B.,  reciting  that  A.  bad  executed 

a  declaration  of  the  trust. 
A  person  claiming  as  a  bona  fide  purchaser,  for  a   valuable  consideration, 

must  deny  tlie  fact  of  notice  of  a  trust,  and  of  every  eircumsunce  from 

which  such  notice  might  be  inferred. 
If  a  purchaser  has  notice  of  the  trust  at  the  time  of  purchase,  he  himself  be- 

comes  a  trustee,  notwithstanding  the  consideration  he  has  paid. 
A  purchaser  of  land  buys  at  his  peril,  and  is  bound  to  look  to  the  title  and 

to  the  competency  of  the  vendor. 
A  purchaser  of  land  chargeable  with  constructive  notice  only,  by  means  of  a 

lis  pendens,  is  not  to  be  <  barged  with  costs,  there  being  no  actual  fraud, 

though  the  purchase  is  set  aside  on  the  ground  of  the  implied  fraud. 
Whether  a  laivni  equity  in  a  third  person,  will  defeat  a  bona  fide  assignee, 

without  notice  of  his  rights,  except  it  be  an  assignment  by  an  executor, 

which  carries,  on  the  face  of  it,  notice  of  bis  fiduciary  character  ?    Qu<erf . 

THE  bill,  which  was  filed  in  October,  (after  the  lOtti,) 

1 814,{8tated,  that  the  plaintiff,  Winter,  was  trustee  otHeatley, 

for  certain  lands,  including  a  subdivision  of  lot  No.  26.,  in 

Coshjps  Manor,  containing  50  acres.     That  Winter  having 

failed  in  the  due  discharge  of  his  trust,  a  bill  was  filed  against 

"*  Vide  Green  him,  in  1 809,*  charging  him  with  a  breach  of  such  trust ;  and 

Je,  p!  26!  60.  an  injunction  was  issued,  enjoining  him  fr9m  acting  as  trus- 

'"•  tee,&c.  selling  any  of  the  trust  estate,  or  the  securities  or 
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funds  thereof ;  which  iDJunction  was  duly  served  in  Febfvaryj  1815. 
1809,  and  the  injunction  published  in  the  Utica  Gazeltt,  in 
the  county  in  which  the  lands  are  situated.  That  tenter , 
afterwards,  by  the  order  of  this  court,  was  superseded  in 
his  trtul^  and  Murray^  the  other  plaintiff,  appointed  receiver, 
and  authorized  to  use  the  name  of  Winter  in  suits,  &c.  That 
TFtnier,  in  August^  1810,  sold  the  premises,  lot  No.  26.,  to 
the  defendant,  Ballou,  and  took  his  bond  and  mortgage  for 
the  consideration  money,  which  were  afterwards  assigned  to 
the  defendant  Hun/,  who,  suspecting  the  authority  of  Win- 
ier,  cancelled  that  bond  and  mortgage,  and  took  a  new  bond 
and  mortgage  from  Ballou  to  himself.  The  bill  chained 
Hunt  with  notice  that  WmUr  had  no  authority  to  sell,  with- 
out the  previous  approbatiou  of  .AT.  Pendleton,  Robert  Mur- 
ray,  and  C.  Sands, 

The  defendant,  Ballou,  in  his  answer,  denied  all  know- 
ledge of  the  suit  in  chancery,  or  of  the  injunction, 
except  the  publication  of  a  notice  of  it  in  the  Utica 
Gazette,  in  March,  1812.  He  stated,  that  he  purchased 
the  premises  of  Winter,  in  August,  1810,  for  950 
dollars,  and  received  a  deed  the  Slst  of  October,  1810, 
and  gave  a  bond  and  mortgage.  That,  on  the  24th  of 
'November,  1811,  the  defendant.  Hunt,  applied  to  him, 
and  offered  to  advance  him  some  money,  provided  he  would 
secure  the  same,  together  with  the  bond  and  jnortgage  given 
to  Winter,  by  a  new  bond  and  mortgage  on  land  in  Utica, 
which  ofier  he  accepted,  and  Hunt  paid  him  200  dollars; 
and  he,  thereupon,  executed  a  bond  and  mortgage  to  Hunt, 
for  1,222  dollars  and  4  cents,  which  had  since  been  paid. 
That  at  the  time  of  his  purchase  of  Winter,  and  at  the  time 
of  giving  the  bond  and  mortgage  to  Hunt,  he  had  no  know- 
ledge of  tlie  injunction,  or  of  any  defect  or  suspension  of 
power  in  Winter  to  sell ;  but  he  admitted  that,  before  he 
paid  the  money  to  Hunt,  he  knew  that  the  power  of  Winter 
was  suspended ;  but  he  never  recived  any  notice  not  to  pay 
the  money  to  Hunt,  and  did  not  suspect  that  Hunt  was  not 
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1815.      entitled,  to  receiye  ibe  money,  which  he  paid  >  to  him  batuf 
fide. 

The  defendant,  ffun<,  abo  denied  all  knowledge  oftheohan- 
.  cerj  suit,  injunction,  &c.  until  the  notice  published  in  the  IM- 
ca  Gazette,  in  March,  1812.  He  admitted  that,  on  the  3d  of 
Mvembetj  1810,  the  bond  and  mortgage  otBaUcu  weie  as- 
signed to  him,  by  Winter,  with  others,  which  he  had  agreed 
to  accept  in  payment  of  certain  shares  in  glass  works,  sold 
to  Winter  ;  that  he  had  not,  then,  the  least  suspicion  of  any 
defect  of  right  or  title  in  Winter  to  the  bond  and  mortgage ; 
nor  did  he  make  any  inquiry  as  to  the  title,  or  how  WkUer 
acquired  them ;  that  he  paid  Winter  a  fall  and  valuable  con- 
sideration for  the  bond  and  mortgage.  That,  on  the  37th  of 
JMember,  1811,  he  applied  to  Ballau  for  payment  of  an 
instalment  on  the  bond ;  and  as  BaUou  could  not,  convenient- 
ly, pay,  and  wanted  money,  he  agreed  to  lend  him  a  sum, 
and  take  a  new  bond  for  it,  with  the  amount  of  the  foimer 
bond,  and  a  mortgage  on  land  in  Utica.  That  the  new 
bond  and  mortgage  were  paid  off  and  dischaiged  on  the  I  at 
of  October,  1814.  That,  in  the  winter  of  1812,  he  was 
called  as  a  witness  before  the  referees,  in  the  cause  of  Green 
v.  Winter,  in  this  court,  and  was,  afterwards,  told  that  Winr- 
ter  was  charged,  by  the  cestuy  que  trust,  with  the  securities 
taken  for  the  land  he  had  sold,  and,  among  others,  with  tfie 
bond  and  mortgage  given  by  Ballou. 

The  defendant,  Hunt,  admitted,  that  when  he  cancelled 
the  bond  and  mortgage  of  Ballon,  assigned  to  turn  by 
Winter,  he  bad  heard  of  a  difficulty  between  Green  and  hit 
wife,  and  Winter,  relative  to  the  trusty  but  the  nature  or  es- 
tent  of  it  he  did  not  know,  nor  did  he  believe  that  it  afiect- 
cd  his  case,  or  the  acts  of  Winter,  in  regard  to  ttiird 
persons. 

The  proofs  and  exhibits  in  tbe  cause  consisted,  chiefly, 
of  the  pleadings  and  proceedings  in  the  suit  of  Winter  r. 
Green,  for  a  summary  of  which,  see  ante,  p.  26. 44.  60.,  and 
tbe  final  decree  pronounced  in  that  cause,  the  5tb  of  Oeto- 
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fter,  1815.  By  that  decree,  it  was  ordered,  that  the  de-  1815. 
tendoint  (Winter)  should,  within  40  days  after  service  of  a 
copy  of  the  decree,  execute  a  release,  to  be  settled  by  the 
master,  to  Jlfa9^  and  Henry  Green,  in  fee,  of  all  the  lands^ 
whicb^ve  been  conveyed  to,  or  held  by  him  in  trust,  ex- 
cept the  lands  which  had  been  sold  by  him,  and  the  pro- 
ceeds charged  to  him  in  the  master's  report,  of  the  Ist  of 
.^n^j  1815 ;  and  JIf.  and  R  Green  to  hold  the  same,  in  trust, 
according  to  the  deed  from  P.  Htatley  to  Mrs.  Green^  of 
the  8th  of  August,  1806,  &c.  And  that  the  defendant, 
(fFtnter,)  at  the  same  time,  assign  all  bonds,  mortgages, 
contracts,  &c.,  in  his  power,  relative  to  his  trust ;  and  tfasft 
he  be  examined  on  oath,  touching  the  same,  before  a  master, 
if  required;  and  that  the  defendant,  withhi  the  same  time, 
pay  the  balance  of  moneys  due  on  the  master's  report  to 
Jlf.  and  H.  Green,  with  interest  thereon,  from  the  date  of  the 
report,  and  the  costs  of  suit,  &c. 

By  the  report  of  the  master,  of  the  8di  of  Fe6rtiary, 
1813,  it  appeared,  that  Winter  was  allowed  a  deduction,  or 
credit,  among  others,  for  a  sum  charged  against  him  in  the 
report  of  referees,  of  1,000  dollars,  being  the  proceeds  of 
the  sale  of  the  lot  of  land  to  BaUou  ;  and,  after  making  all 
the  deductions  as  directed  by  the  order  of  reference,  he  re- 
ported the  sum  of  20,510  dollars  and  1  cent,  due  from  Win- 
ter to  the  plaintiffs,  W.  and  T*  Green. 

Gold)  for  the  plaintiff. 

Ji,  Williamsy  for  the  defendant,  Ballou;  and  /•  Kirklandj 
for  the  defendant,  Hunt. 

For  the  plaintiff,  it  was  contended,  1.  That  Huntj  as 
assignee  of  Winter,  as  to  the  bond  and  mortgage,  must  stand 
in  his  place,  and  be  subject  to  the  same  equity.  {Clute  v. 
Robinson,  2  Johns.  Rep.  612.  Runyan  v.  Mercereau, 
11  Johns.  Rep.  534.  Davies  v.  Austen,  1  Fcscy,  jun.,  249. 
Vol.  I.  4C 
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1815.      Maithms  V,  WaUrojfnj  4  Vesetf^  josu  lift.   SKtgdmil$  hm 
^'^j^v-^te'  </  Vmd.  482,) 

V.  2  Tlmt  the  pendancy  f>f  the  9%ibA  of  Qr^en  ani  othen, 

°^''''*''''  ct»t^  que  truBia^  against  01ftler,  aiiice  tiie  SOIb  of  Jboie, 
1809,  with  the  suecesuve  orders  of  iBJ«iietioii^  BMWt#jiffti>i 
as  notice,  and  protect  the  subject  matter  firoDi.att  pnyiidice^ 
from  aUenations  by  the  trustee.  {Walker  t,  Smalweeij 
AmbltTy  676.  Selfe  v.  Maiaxy  1  Vem.  459.  Pinstm  ▼• 
ToAfrin,  hT.  386.  illncA  v.  JVeonAom,  3  Fenu  216. 
GarfA  V.  Ward,  2  it*.  174.  fFof»/ey  t.  Seai^bermighy 
3  j^/A:.  392.    St^den?8  Law  of  Vend.  494.) 

3.  The  registry  of  ScoU'^s  original  deed  to  WUikun 
Grten^  and  o{  Greenes  mortgage  to  Htatley^  io  17^6^  ameants 
to  a  ctmstruciiDt  notice  of  the  riglits  of  die  ceeimf  que  trmts^ 
The  registry  is  notice  to  aU  the  worid ;  uid  tfae  reoitflia 
the  deed  of  Winder* s  trust,  and  the  release  of  £ba%  to 
Green^  is  notice  of  the  instrument  recited  fipom  the  legishy. 
{Johnsons.  Slagg^  3  JoAns.  I{«p«  510.  Jbdbon  ▼.  ^ec'jfi 
10  /o&fif.  Hep.  374.) 

4.  The  rights  of  the  cestw/  que  trusts  being  protected  ky 
tiie  /ttf  pendens,  the  premises  alienated  to  Bathu,  hf  A^ 
trustee,  still  belong  to  them;  or,  if  they  aboold  soetect, 
they  may  demand  the  proceeds  of  that  sale. 

For  the  defendants ,  it  was  contended,  1.  That  tbe  de- 
fendants had  no  actual  knowledge  of  the  pendency  of  tbe 
suit  at  the  time  of  the  purchase  ;  and  if  cbatgeaUe  with 
notice  at  all,  it  must  be  an  implied  or  constructiFe  Dojice* 
It  cannot  be  denied,  that  the  general  doctrine,  as  to  tmp/teil 
fraud,  though  unknown  to  the  common  law,  has  been  adopt- 
ed in  the  courts  of  equity  in  England  $  yet,  even  there  i^ 
has  been  received  with  reluctance,  and  with  a  manifest  lean- 
ing against  it,  as  an  extremely  hard  rule.  (SugdenU  L*  of 
Vend.  495.  2  Vesey,  jun.  454.  3  Atk.  338.)  The 
greatest  man  that  has  presided  in  the  English  ch^cerft 
(Lord  Hardwicke,)  says,  "  a  lis  pendens  is  only  a  gener>» 


Ballov. 
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notice  of  &a  equity  to  all  the  world,  but  cannot  affect  anj      1815. 
particular  person  with  a/ratid,  unless  there  was  special  ruy-  ^"^"^^"^^ 
fic«  of  the  title  in  dispute  ttiere,  to  that  person."    (3  Aik.         ^. 
943.)    Now,  Ballou  is  charged  with  9l  fraud,  in  purchasing  . 
property  which  he  kiun  did  not  belong  to  the  rendor. 

Since  the  general  rule  of  the  English  chancery,  as  to  lis 
ptndms^  operates  so  injuriously  to  purchasers,  it  may  well 
be  doubted,  whether,  in  this  country,  where  landed  property 
is  in  BO  different  a  situation,  it  ought  to  be  adopted ;  unless 
perhaps,  it  has  already  become  the  established  law  of  this 
court,  of  which  there  is  no  evidence.  At  any  rate,  the 
hardship  of  the  English  rule  might  be  mitigated,  even  on 
piineiples  to  be  found  in  the  English  books  ;  that  is,  this 
implied  noHcs  to  a  purchaser  should  point,  directly  and  une- 
quivocally, td  the  object  of  the  purchase,  so  as  to  bring  into 
question  the  very  iitle  to  that  object,  and  not  as  to  collateral 
matters  relating  to  the  object  or  estate,  such  as  accounts, 
misapplication  of  trust  moneys,  or  abuse  of  complicated 
pomers  smd  tnats,  (See  Worsley  v.  Scarborough,  3  Atk. 
3t>2.) 

Agvun»  it  may  be  observed,  in  this  case,  that  the  cestuy 
qUB  truit,  for  whom  so  much  is  claimed,  has  been  guilty  of 
great  negligence,  pendente  lite.  After  a  discovery  of  the 
abuses  of  the  trust,  in  1809,  a  bill  was  filed  ;  but  the  first 
step  taken  to  remedy  or  redress  the  abuse  was  in  1 8 1 2,  when 
a  receiver  Was  appointed.  And  what  measures  were  taken 
by  the  receiver  ?  Did  he  attempt  to  ascertain  the  purchasers, 
and  endeavour  to  rescue  them,  and  the  money,  from  an  art- 
fill  and  fraudulent  trustee,  who  had  been  an  acknowleci^ed  and 
authorized  agent  of  this  extensive  estate  for  so  many  years  ? 
If  the  ddendants,  upon  a  technical  rule  of  the  court,  are  to 
be  chai^ged  with  constructive  fraud,  or  n^lect,  in  not  taking 
notice  of  the  pendency  of  a  complicated  suit,  the  plaintifls 
have  been  guilty  of  gross  negligence  in  not  detecting  the 
abuses  of  their  own  agent,  and  averting  their  effects.    Had 
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1815.  they  used  doe  diligence,  this  mooej  might  have  been  saved 
to  them* 

2.  Although  the  rule  be  admitted,  that  a  purchaser  is 
bound  to  take  notice  of  the  contents  of  r^stered  deeds,  re- 
lating to  his  title,  yet  the  cestuy  que  trwt  has  been  negligent 
in  not  having  the  declaration  of  trust  recorded.  At  most, 
the  defendants  could  only  be  chargeable  with  notice  of  the 
trust,  and  not  of  the  abuses  of  power,  or  fraud,  which  took 
the  plaintiffs,  and  the  court,  five  years  to  discover  and  re- 
dress. 

As  to  the  defenciant,  Huntj  he  stands  before  the  court  as  a 
bona  fide  assignee,  or  purchaser,  of  the  bond  and  mortgage, 
without  notice  of  any  defect  in  Winter* s  title  or  authority ; 
nor  is  there  any  pretence  that  he  knew  of  the  conduct  of 
Winter^  in  relation  to  the  trust.  He  is,  therefore,  entitled 
to  be  protected,  as  far  as  the  rules  of  law,  or  the  principles 
of  equity,  will  permit.  (2  Alk.  8.  Ambler^  764*  282.  2 
Vesey^  jun.  458.     Sugden^s  Law  of  Vend.  645.) 

But,  in  fact,  the  plaintiffs  have  no  concern  with  Huntj 
who  may  be  considered  as  a  mere  conduit  for  the  money 
which  passed  between  Ballou  and  Winter^  the  vendor  and 
vendee.  When  Hun/  took  an  assignment  of  the  bond  and 
mortgage,  and  paid  the  amount  to  Winter^  it  was  precisely 
the  same  as  if  Ballou  had  paid  the  money.  This  transac- 
tion did  not  affect  the  subject  matter  of  the  trust.  If,  as  the 
plaintiffs  contend,  the  sale  to  Ballou^  by  Winter j  was  in  vio- 
lation of  this  trust,  then  nothing  passed  to  Ballou;  and  if 
the  sale  did  not  bind  the  cestuy  que  trusts^  they  could  not 
compel  Ballou  to  fulfil  the  contract.  If  an  agent  make  a 
sale  to  a  bona  fide  purchaser,  which  is  not  binding  on  the 
principal,  it  is  not  in  the  power  of  the  principal  to  affirm  or 
annul  the  bargain  at  his  own  pleasure.  The  contract  must 
be  reciprocal.  If  the  plaintiffs  demand  the  proceeds  of  the 
sale  from  Hunt^  they  affirm  its  validity.  If  they  seek  to 
annul  the  contract  of  sale  made  by  Ballou.  they  can  have 
no  claims  upon  Hunt, 
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Agaio,  it  does  not  appear,  from  the  pleadings  or  documents,      1815. 
that  the  plaintiffs  could  give  a  title  for  the  land,  if  i^mf  should  ^-^^^J^*" 
be  decreed  to  pay  them  the  money.  ▼• 

Hunt  denies  all  notice  of  the  abuse  of  trust  in  Winter,  or 1_ 

of  the  defect  in  his  power.  The  change  of  security,  after- 
wards, cannot  vary  his  situation,  or  affect  his  rights,  in  re- 
gard to  the  plaintiffs.  The  doctrine  of  the  lis  pendens  has 
no  application  to  him. 

The  principle  of  law,  that  you  may  waive  the  tart  and, 
go  for  the  proceeds  of  the  sale,  cannot  be  extended  to  a 
person  in  the  situation  of  Hunt,  All  the  cases  to  be  found 
are  those  in  which  actions  are  brought  against  the  person 
who  wrongfully  converted  the  goods,  or  against  a  purchaser 
who  had  converted  them,  after  notice,  or  a  demand  from  the 
owner ;  not  against  a  bona  fide  purchaser,  into  whose  hands 
a  chattel,  which  has  been  wrongfully  converted,  has  passed, 
without  any  notice  or  demand  by  the  right  owner. 

The  Chancellor.  The  purchase,  by  Ballau,  of  Winter 
was  mvide  in  August,  1810.  The  lot  purchased  was  held, 
at  the  time,  by  Winter,  in  trust,  for  Temperance  Green  ;  and 
a  suit  was  then,  and  for  a  year  preceding,  had  been,  pend- 
ing in  this  court  by  Mrs.  Green  against  Winter,  chai^ng  him 
with  a  breach  of  trust,  and  praying  that  his  authority,  as 
trustee,  might  cease ;  and  an  injunction  had  been  issued 
and  served,  enjoining  him  from  any  sale,  disposition,  or 
use  of  any  of  the  lands  or  securities  held  by  him  in  trust. 
The  plaintiff,  Murray,  was,  afterwards,  appointed  re« 
ceiver,  with  authority  to  sue ;  and  upon  a  reference  and 
report,  which  took  place  in  the  progress  of  the  suit,  Winter 
was  found  inarrearto  the  amount  of  20,510  dollars;  and 
the  amount  of  the  above  sale  to  Ballou,  as  being  invalid  and 
.not  binding  on  the  cestuy  que  trust,  was  not  allowed  as  a  charge 
to  Winter.  By  the  final  decree.  Winter  was  ordered  to 
convey  and  surrender  to  Marg  Green  and  Henry  Green,  tlie 
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2815.      persons  for  that  purpose  appointed  by  Mrs.  OreMj  all  the 
property  and  interest  whaterer  held  bj  him  in  trust 

The  suit  so  commenced  against  Winttfj  having  been  in  a 
^  course  of  continued  and  diligent  prosecution,  and  having 
been  finally  conducted  to  a  decree  by  which  the  chaiges  in 
the  bill  were  established,  a  question  arises,  and  has  been 
discussed  in  this  case,  whether  the  purchase  by  BaUcu^  of 
part  of  the  trust  property,  pe/ndtntt  litty  is  binding  on  the 
ctituy  que  trust  ? 

Ballou  has,  in  his  answer,  denied  any  knowledge  of  the 
suit  at  the  time  of  his  purchase.  There  is  no  proof  to  con- 
tradict  the  answer,  and  it  is  to  be  taken  for  true.  But 
though  he  had  no  knowledge  of  the  suit,  it  is  not  pretended 
that  he  was  ignorant  of  the  existence  of  the  trust ;  and  it  is 
to  be  presumed,  from  his  silence,  that  when  he  purchased 
from  fVinter,  he  knew  that  Winter  held  and  sold  the  land, 
not  in  his  own  right,  but  as  trustee.  The  bill  charges,  that 
it  was  generally  known,  at  the  time  of  the  sale,  that  Winter^s 
authority  was  questioned.  The  answer  goes  no  farther 
than  to  deny  any  knowledge  of  the  chancery  suit,  or  of  the 
injunction,  or  of  any  suspension  or  defect  of  power  in  WnUtr 
to  sell.  The  answer  of  Hunt  is  to  the  same  limited  extent; 
and  the  probability  is,  that  it  was  a  matter  of  public  notoriety 
at  the  time,  that  Winter  held  the  large  real  estate  in  his  pos- 
session as  a  trustee. 

It  has  been  said  by  the  counsel  for  the  plaintifls,  that  Bd' 
lou  was  chargeable  with  notice  of  the  trust,  by  means  of  Ae 
r^stry  of  the  deed  from  Heatley  to  Mrs.  Green^  which  reci- 
ted the  declaration  of  trust  executed  by  Winter.  This  deed, 
containing  this  recital,  was  registered  on  the  9th  of  AprU^ 
1810,  but  I  cannot  perceive  any  justice  in  obliging  Ballm 
to  take  notice  of  the  contents  of  that  deed.  By  what  clue 
was  he  to  be  directed  to  look  into  the  deed  from  Heatley  to 
Mrs.  Green?  He  was  dealing  with  Winter;  and  supposing 
Winter^s  trust  to  be,  otherwise,  totally  unknown  to  him,  be 
might  as  well  be  required  to  examine  the  contents  of  ererv 
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deed  on  record.  If  there  bad  been  any  deed  on  record  to  1815. 
which  Wmier  was  a  party,  he  would  have  had  a  specific  ob- 
ject and  goide  for  inquiry  ;  caca  regens  filo  vestigia.  I 
have,  therefore,  not  thought  it  reasonable  to  charge  Ballou . 
with  a  knowledge  of  the  existing  trust,  by  reason  of  the  re- 
gistry of  Heatley^s  deed,  but  rather  to  infer  that  knowledge 
firom  what  is  charged  in  the  bill,  and  from  the  silence  and  the 
strong  implied  admission  in  the  answer.  The  inference  from 
the  answer  is  decisive.  If  a  party  means  to  defend  himself, 
on  the  ground  that  be  was  a  bona  fide  purchaser  for  a  valua- 
ble consideration,  without  notice  of  a  trust,  he  must  deny  the 
fact  of  notice,  and  of  every  circumstance  from  which  it  can 
be  inferred.  {Bodmin  v.  Vandenbendy^  1  Vem.  179. 
Awm.  2  Vmt.  361.  3  P.  Wnu.  244.  n.  2  Ff»ey,  jun. 
458.  9  Ve$ey^  jun.  32.)  And  if  notice  of  the  trust  existed 
when  tile  purchase  was  made,  then  the  general  rule  is,  that 
the  purchaser  becomes  himself  the  trustee,  notwithstanding 
any  consideration  paid ;  {Saunders  v.  Dehew^  2  Vem.  271. 
2  ibni*  152,  153. ;)  and,  though  he  may  not,  perhaps,  be 
bounds  in  most  cases,  if  the  sale  is  feir,  to  look  to  the  appli- 
cation of  the  moneys,  yet,  if  the  trust  be  suspended  by  pro- 
cess of  the  court,  and  the  sale  be  made,  as  it  was  here,  in 
contempt  of  that  process,  the  purchaser,  with  notice,  ought 
not  to  be  allowed  to  defeat  it.  The  question  of  no- 
tice of  the  trust  is  also  material,  inasmuch  as  the  purcha- 
ser's knowledge  of  it  goes  to  lessen  or  destroy  the  hardship, 
if  any  ttiere  should  be,  in  the  application  of  the  maxim,  caveat 
emptor.  If  every  man  purchases  at  his  peril,  and  is  bound 
to  look  to  the  title  and  the  competency  of  the  seller,  the 
duty  is  the  stronger,  if  he  knowingly  purchases  of  one  acting 
as  agent  or  trustee  for  others,  for  then  he  is  bound  to  look 
into  the  validity  and  the  continuance  of  the  authority,  and  to 
call  for  an  e^lanation  of  the  nature  and  existing  circum- 
stances of  the  trust. 

But  it  will  not  be  necessary  tc^rest  the  cause  on  this  ground. 
The  other  point,  which  has  been  pressed  for  consideration. 
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1815.      appears  to  be  altogether  conclusive.    Admitting  that  Bal'^ 

lou  had  no  knowledge,   in  fact,  of  the  suit  of  Mrs.  Grun 

against  Winter^  when  he  made  the  purchase,  he  is,  nerer- 

theless,  chargeable  with  legal  or  constructiFe  notice,  so 

as  to  render  his  purchase  subject  to  the  event  of  that  suit. 

/The  established  rule  is,  that  a  lis  pendens,  duly  prosecuted, 

land  not  collusive,  is  notice  to  a  purchaser  so  as  to  affect  and 

{bind  his  interest  by  the  decree ;  and  the  lis  pendens  begins 

from  the  service  of  the  subpana  after  the  bill  is  filed. 

The  counsel  for  the  defendants  have  made  loud  complaints 
of  the  injustice  of  this  rule,  but  the  complaint  was  not  pro- 
perly addressed  to  me,  for  if  it  is  a  well-settled  rule,  I  am 
bound  to  apply  it,  and  it  is  not  in  my  power  to  dispense  with  it. 
I  have  no  doubt  the  rule  will  sometimes  operate  with  hard- 
ship upon  a  purchaser  without  actual  notice ;  but  this  seems 
I  to  be  one  of  the  cases  in  which  private  mischief  mast  yield 
to  general  convenience ;  and,  most  probably,  the  necessity  of 
such  a  hard  application  of  the  rule  will  not  arise  in  one  out  of 
a  thousand  instances.  On  the  other  hand,  we  may  be  assured 
the  rule  would  not  have  existed,  and  have  been  supported 
for  centuries,  if  it  had  not  been  founded  in  great  pnUic 
utility.     Without  it,  as  has  been  observed  in  some  of  the 
cases,  a  man,  upon  tfte  the  service  of  a  subpoena,  might  alienate 
his  lands,  and  prevent  the  justice  of  the  court.     Its  decrees 
might  be  wholly  evaded.     In  this  very  case,  the  trustee  had 
been  chaiged  with  a  gross  breach  of  his  trust,  and  had  been 
enjoined  by  the  process  of  the  court,  six  months  before  the 
sale  in  question,  from  any  further  sales.     If  his  subsequent 
sales  are  to  be  held  valid,  what  temptation  is  held  out  to 
waste  the  trust  property,  and  destroy  all  the  hopes  and  inte* 
rest  of  the  cestuy  que  trust  ?    A  suit  in  chanceiy  is,  in  such 
cases,  necessarily  tedious  and  expensive,  and   years  may 
elapse,  as  in  this  case,  before  the  suit  can  be  brought  to  a  final 
conclusion.     If  the  property  is  to  remain  all  this  time  sub- 
ject to  his  disposition,  in  spite  of  the  efforts  of  the  court  to 
prevent  it,  the  rights  of  that  helpless  portion  of  the  commu*^ 
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uity,  whose  property  18  most  frequently  held  in  trust,  will  1815. 
be  put  ID  extreme  jeopardy.  To  bring  home  to  every  par- 
chaser  the  charge  of  actual  notice  of  the  suit,  must,  from  the 
very  nature  of  the  case,  be  in  a  great  degree  impracticable.  ^ 
The  only  safe  and  efficient  means  of  preventing  such  fraud 
and  injustice,  is  to  charge  the  purchaser  with  dealing  with 
the  trustee  at  his  peril.  The  policy  of  the  law  does,  in  gene- 
ral, cast  that  peril  upon  the  purchaser.  Caveat  emptor,  is 
the  settled  maxim  of  the  common  law.  It  is  his  business  to 
inquire  and  to  look  to  the  person  with  whom  he  deals.  If  he 
knows  him  to  be  a  trustee,  then  let  him  inquire  of  the  cestwf 
que  tnut,  or  let  him  ask  at  the  register's  office,  whether 
there  be  any  suit  pending  against  such  trustee.  He  can 
always  be  safe  if  be  uses  due  diligence  ^  but  the  other  party 
has  no  means  of  safety  beyond  his  application  to  the 
court*  Whatever  may  be  thought  of  the  rule,  it  appears 
to  me  to  be  less  severe  than  that  acknowledged  rule  of  the 
common  law,  on  which  our  courts  have  repeatedly  acted,  that 
a  conveyance  of  land,  without  any  warranty  or  covenant 
of  title,  will  not  enable  the  purchaser  to  resort  back  to  the 
seller,  even  if  the  title  should  fail ;  {Frost  v.  Raymond,  2 
Cttinea'*  Rep,  188.;)  and  if  he  has  covenants  to  secure  his 
title,  he  can  seek  for  no  more  than  the  consideration  which 
he  has  paid,  without  any  allowance  for  the  rise  in  value  of  the 
land,  or  the  value  of  the  impi*ovements.  {Pitcher  v.  Living- 
ston, i  Johns,  Rep,  1.) 

1  have  said  that  the  lis  pendens  was,  of  itself,  notice  to  the 
purchaser,  audit  will  now  be- proper  to  show  that  this  rule 
is  well  established  in  our  law.  It  is  no  more  than  an  adop- 
tion of  the  rule  in  a  real  action  at  common  law,  where,  if  the 
defendant  aliens  after  the  pendency  of  the  writ,  the  judg- 
ment in  the  real  action  will  overreach  such  alienation.  It 
was  one  of  the  ordinances  of  Lord  Bacon,  laid  down  for 
the  better  and  more  regular  administration  of  justice  in 
the  court  of  chancery,  ihdii,  "no  decree  bindeth  any  that 
Cometh  in  bonajide,  by  conveyance  from  the  defendant,  be- 

VoL.  J.  4  D 
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1815.  fore  the  bill  exhiMtod,  and  it  made  00  pftrt]r»  n^itiier  bj  IhU 
nor  order :  but  where  be  comes  in  /Mtufenle  liUy  uA  while 
the  suit  is  in  fall  prosecutiony  and  without  wy  c»lo«r  ^  al- 
lowance or  privity  of  the  court,  there  regularly  the  decree 
bindeth/'  (Lord  Bacon^s  woiks,  toU  4.51U)  Here  we 
'^    .  find  the  rule  declared  above  two  centimes  ago,  and  by 

.   '  the  highest  authority  to  which  we  can  appeal ;  a»d  it  will 

/  appear  to  have  received  support  and  application  down  to  this 

day.    In  the  case  of  Martin  t.  Stikts,  (cited  bj  Lord  ,2filh 
^/  '  tmgkamj  in  his  Proltgomina,  of  Eqyihfj  and,  again,  in  It 

(^  Ve$.  300.,)  the  bill  was  filed  in  1640,  and  was  abated,  bjr 

death,  in  1648 ;  and  a  bill  of  revivor  was  filed  ia  1662,  and 
the  purchase  vras  made  in  1651,  and  yet,  as  the  pardiase 
was,  by  relation  of  the  bill  of  revivor ;  ma^  jieMltiile  /tie,  the 
purchaser  was  held  bound,  and  by  no  less  a  character  than 
Lord  Clarendon.  1  cite  this  case,  not  with  appreba* 
tion,  but  merely  to  diow  the  great  extent  to  which  the  mle 
has  been  anciently  carried.  When  tins  very  case  was, 
afterwards,  in  a  new  shape,  brought  before  Lord  Keeper 
Brulgman^  (1  Cos.  in  Ch.  150.,)  he  observed,  that  it  was 
not /orm,  but  the  substance  of  a  decree,  that  all  are  bound 
by  it  who  come  in,  pendente  liU.  The  qaae  of  Ctt^pper  v. 
Austin^  which  was  a  few  years  subsequent,  (2  CK.  Caa.  116. 
321.,)  is  a  sirong  detennination  on  the  same  point :  in  iSmk 
case  the  testator  had  c<mveyed  his  lands  to  his  executasB, 
in  fee,  to  pay  his  debts ;  and  after  hip  death  the  deibndaht 
purchased  the  lands  of  the  executors  for  a  valuable  conside- 
ration* The  heir  brought  his  bill,  to  have  Urn  land,  oa  thq 
ground  that  the  lands  were  not  wanted  to  pay  debts ;  and  the 
Lord  Chancellor  held,  that  the  suit  pending  hetween  the 
heir  and  the  trustee,  to  have  an  account,  was  sulBkient  no- 
tice,  in  law,  without  actual  notice  of  flie  suit,  and  the  party 
purchased  at  his  peril ;  so  that  if,  in  the  event  of  the  suit, 
it  ajqieared  that  the  sale  was  unnecessary  and  improper,  the 
heir  would  recover  against  the  purchaser,  it  turned  oat, 
afterwards,  that  the  defendant  lost  his  poicbase,  though  he 
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had  Ho  actad  notice  of  the  suit,  and  though  he  had  pur-      1815. 
cfaai^  and  paid  the  same  day  the  biH  was  exhibited.   {Videj  ^fT*""*^"^^ 
ad  to  this  result,  what  was  said  by  the  Chancellor  in  Bams         v. 
t.  CwMng,  1  CA.  Cos.  SOI.)    The  case  of  Fleming  y._^^]J;^^ 
Page  and  Blidut  arose  daring  the  time  of  Lord  Mtting- 
hamj  (Rep,    temp.  Finck,  33  K)    These  were  purchases 
made  by  the  defendants  for  a  valilable  consideration,  but 
fliey  were  made  pendente  lite,  and  for  that  reason  the  pur- 
chasers were  decreed  to  reconvey  and  deliver  op  the  wri- 
tingti.  The  same  genetal  principle,  that  all  peissons  who  come 
in  as  purchasers,  pendente  lite,  ttiough  they  are  no  parties  to 
the  suit,  they  and  their  interests  shall  be  bound  and  avoided 
by  the  decree,  is  laid  down  as  ttie  known  law,  in  several 
cases  to  be  found  in  Vertim,  and  to  which  it  will  be  suffi- 
cient only  to  refer.    (Prutan  v.  TubbiHj  t  Vem.  386.  Anon. 
1  t^em.  318.    Ooldson  v.  Gardnet,  cited  in  Selfy.  JUadox, 
1  Venu  469.    jRncA  v.  Jfetonham,  2  Fern.  SIG.) 

If  we  come  down  to  more  modern  times,  when  the  prin-  \ 
ciples  of  equity  may  be  supposed  to  have  been  more  high- ' 
ly  cultivated,  and  more  precisely  defined,  we  shall  find  the 
rule  recognised  with  equal  force.  Thus,  in  Sorrel  v.  Car- 
pehttr,  (3  iC  WtM.  482.,)  the  defendant  purchased  an 
estate, /^enclenfe /ife,  from  one  litgfo,  after  subpcena  served 
on  tAgOj  and  before  answer,  for  the  full  vahie,  and  without 
any  notice  of  the  plaintilTs  title,  or  actual  notice  of  the  suit. 
This  was  the  strongest  case  that  could  be  hnagined,  and 
under  circumstances  iar  more  favourable  to  the  purchaser 
than  the  present ;  and  Lord  Ch.  Kh^  said,  that  it  was  a  very 
hard  case  to  set  such  a  purchase  aside,  yet  he  admitted  diat 
such  was  the  rule,  and  that  it  was  taken  firom  analogy  to 
alienations  pending  a  real  action  at  law.  This  doctrine  came 
frequently  under  flie  review  of  Lord  Hardmicke,  and  he  al- 
ways held  that  a  purchaser, /lemiertre  lite,  was  bound  by  the 
decree  in  tlie  suit  The  pendancy  of  the  suit  was,  of  itself, 
notice ;  and  he  observed,  that  the  rule  Was  to  prevent  a  greater 
mischiefthatwould  arise  by  people's  purchasinga  right  under 
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1815.  litigation.  (Garth  ▼.  JVardy^  Aik.  174.  Wonley  v.  Scar- 
boraughj  SAtk.  392.)  Lord  Camden,  aflerwards,  eDforced  the 
same  rule.  ''I  bold  it,"  he  said,  ''as  a  general  rale,  that  an 
^alienation  pending  a  suit  is  void."  (Walker  v.  Smalaoody 
AnA.  676.)  I  shall  conclude  this  view  of  the  English  au- 
thorities with  noticing  the  observations  of  the  Master  of 
the  Rolls  in  the  case  of  The  Bishop  of  Winchester  v.  Patne, 
(11  Ves,  194.)  ''He  who  purchases  during  the  pendency  of 
the  suit,  is  bound,"  says  Sir  William  Grant,  "  by  the  decree 
that  may  be  made  against  the  person  from  whom  he  derives 
title.  The  Utigating  parties  are  exempted  from  the  necessi- 
ty of  taking  any  notice  of  a  title  so  acquired.  As  to  them  it 
is  as  if  no  such  title  existed.  Otherwise,  suits  would  be  in- 
terminable, or,  which  would  be  the  same  in  effect,  it  would 
be  in  the  pleasure  of  one  party  at  what  period  the  suit  should 
be  determined.  The  rule  may  sometimes  operate  with 
hardship,  but  general  convenience  requires  it." 

It  would  be  impossible,  as  I  apprehend,  to  mention  any 
rule  of  law  which  has  been  established  upon  higher  authority, 
or  with  a  more  uniform  sanction  ;  and  I  should  have  thou^ 
it  necessary  to  apologize  for  wasting  so  much  time  on  the 
point,  if  I  had  not  found  the  rule,  ancient  and  stable  as  it  is, 
questioned  and  resisted  by  plausible  considerations  address- 
ed to  the  feelings.  I  may,  also,  be  permitted  to  add,  that  as 
I  am  without  the  aid  of  any  public  reports,  or  any  distinct 
knowledge  of  the  decisions  of  this  court  during  the  time  of 
my  predecessors,  I  am  obliged,  in  almost  every  case,  to  re- 
assert, expound,  and  vindicate  the  principles  of  our  equity 
jurisprudence.  Many  a  point  is  now  raised  which  would, 
probably,  never  have  been  disturbed,  if  the  means  had  beea 
afforded  to  learn  the  doctrines  of  the  court ;  and  it  cannot 
be  too  often  repeated,  and  too  deeply  impressed,  that  es- 
tablished principles  in  equity  can  no  more  be  dispensed  with 
than  the  rules  of  law,  and  for  this  plain  reason,  that  I  am  not 
clothed  with  a  dispensing  power. 
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The  persons  in  whose  behalf  this  suit  was  instituted  are,  1815. 
consequently,  entitled  to  a  conveyance  of  the  land  sold  to 
Ballou,  equally  as  if  the  title  had  remained  in  Winitr. 
The  suit  is,  also,  against  Hunt^  the  assignee  of  the  bond  and  . 
mortgage  given  by  Ballon;  and  the  counsel  for  the  plaintiffs 
seek  either  the  land  or  the  proceeds  of  the  sale,  and  appear  to 
be  equally  willing  to  accept  of  either.  Hunt  purchased  the 
bond  and  mortgage,  as  he  says,  without  knowing  or  inquiring 
as  to  the  consideration  for  which  they  were  given ;  and  though 
he  took  them  subject  to  all  the  equitable  claims  of  Ballon^ 
yet,  as  between  him  and  the  plaintiffs^  the  question  may 
not  be  the  same ;  and  I  think  it  will  be  unnecessary  for  me 
to  decide,  at  present,  whether  the  doctrine  of  this  case 
reaches  him,  so  as  to  protect  from  assignment  all  the  bonds 
and  other  securities  taken  by  Winter  in  his  character  of 
trustee. 

This  point  underwent  much  discussion  in  the  house  of 
lords,  in  Redfeam  v.  Ferrier  and  others;  (I  DovPs  Rep. 
50. ;)  and  it  was  there  held,  on  appeal  in  a  Scotch  case,  that 
a  latent  equity,  in  a  third  person,  shall  not  defeat  a  bona 
fide  assignee  of  a  right  without  notice,  except  it  bean  assign- 
ment by  an  executor,  which  carried  on  the  face  of  it  notice 
of  his  fiduciary  character.     (See  p.  54.  59,  60. 66.  72.) 

The  claim  raised  by  the  bill  against  Ballon^  for  the  land, 
and  against  Hunt^  for  the  proceeds  of  the  sale,  arc  inconsist- 
ent with  each  othgr ;  for  the  one  annuls,  and  the  other  affirms, 
the  sale.  The  claim  to  the  land  is  clear  of  all  difficulty, 
and  comes  within  all  the  cases ;  and  the  only  use  1  shall  make 
of  the  demand  in  the  alternative,  for  the  lands  or  the  pro- 
ceeds, will  be  to  relieve  Ballou  as  far  as  it  is  possible  from 
the  loss  of  his  improvements,  by  giving  him  the  alternative, 
to  convey  the  land,  or  keep  the  land,  and  pay  the  amount 
of  the  consideration  he  gave,  together  with  the  interest 
thereon. 

I  shall,  accordingly,  decree,  that  the  defendant.  Ballon, 
within  40  days  from  the  service  of  a  copy  of  the  decree. 
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1815.  convey)  in  fee,  ihe  lot  in  question  to  Maty  Crrten  and  Henry 
Greeny  to  be  held  by  them,  in  trttst,  iic.  Qnlesfl  he  shall, 
within  that  time,  elect  to  pay,  and  actually^ pay,  or  tender, 
to  the  said  trustees,  the  amount  of  the  bond  he  gave  to 
Winter^  with  interest  thereon,  to  the  date  of  this  decree. 

As  Ballau  is  not  chained  with  actual,  and  only  with  con- 
structive, notice  of  the  suit,  here  is  no  real  fraud  in  the  case; 
and  though  the  purchase  cannot  be  permitted  to  stand,  there 
is  equity  in  not  carrying  the  doctrine  of  constructive  notice 
in  this  case  so  far  as  to  charge  him  with  costs.  I  shall  there- 
fore, not  award  costs  to  either  party,  as  against  the  other; 
and  the  bill,  as  to  the  defendant.  Hunt,  must  be  dismissed. 
But  as  there  was  probable  ground  for  bringing  him  into  court, 
and  as  he  has  no  more  real  equity  to  protect  him  tinn  the 
other  defendant,  I  shall  dismiss  the  bill,  as  to  him,  withoat 
costs. 

Decree  accordingly. 


»«•« 


JVov.  14th.  J*  &  H.  Boyd  against  McLean  and  wife. 

If  A.  purchases  land  with  his  own  money,  but  the  deed  is  taken  in  theoame 
of  B.,  a  tmtt  results,  by  operatioh  of  law,  to  A. ;  and-the  fact,  wbetlier  tbe 
purchase  was  made  with  tbe  money  of  A.,  oo  which  the  resulHngmai'^ 
to  arise,  may  be  proved  by  parol,  H  not  being  within  the  statute  of  firaadc. 

And  this  parol  evidence  is  admissible,  not  only  against  the  face  of  tbe  deed 
itself,  but  in  oppotition  to  the  answer  of  the  trustee,  denying  the  trust; 
and  that,  it  seemsy  after  tbe  death  of  tbe  nominal  purchaMr. 

Such  tvidencay  bowoYer,  is  to  be  rccexred  with  great  caution« 

THE  bill,  which  was  filed  in  January,  1813,  stated,  tb^^ 
the  plaiotifis,  in  March,  1 803,  entered  into  articles  of  agree- 
ment, in  writing,  with  Thomas  Colden,  whereby  he  affeed 
to  sell  to  the  ptaintiffi,  in  fee,  and  they  agreed  to  purchase, 
a  lot  of  land  in  Xewburgh,  containing  10  acres,  for  which 
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the  plaintifis  agreed  to  pay  1,000  dollars,  in  4  years,  with  1815. 
interest  from  the  Ist  of  May,  1803 ;  and  Colden  agreed  that  ^"^^^^^^ 
the  plaintiffs  mi^t  take  possession,  and  that  he  would  exe-  v. 
cute  a  conveyance,  on  payment  of  the  money  as  mentioned.  _ 
That,  in  June,  1807,  the  plaintiffs  applied  to  the  defendant 
for  a  loan  of  1,500  dollars,  for  securing  the  repayment  of 
which  they  were  to  give  a  bond  and  mortgage ;  to  avoid, 
however,  the  operation  of  two  judgments  against  the  plain- 
tifis,  which  would  have  a  priority  to  the  mortgage,  if  the  con- 
veyance of  the  lot  was  made  to  the  plaintiffs,  it  was  agreed 
that  Colden  should  execute  the  deed  to  the  defendant  as 
security  for  the  loan,  and  that  the  defendant  should  reconvey 
the  premises  to  the  plaintiffs,  on  the  repayment  of  the  1,500 
dollars,  in  four  years,  with  interest.  In  pursuance  of  this  agree- 
mtent,  the  defendant  lent  the  plaintiffs  the  1,500  dollars,  and 
Co/d€n  being  paid  the  1,000  dollars,  conveyed  the  land,  at 
the  request  of  the  plaintiffs,  to  the  defendant.  That,  after- 
wards, the  defendant  lent  the  plaintiffs  some  other  small  sums 
of  moneys,  amounting  in  the  whole  to  305  dollars  and  50 
cents,  for  which  the  plaintiffs  gare  their  bond  ;  that,  on  the 
22d  of  June,  1811,  and  before  the  expiration  of  the  4  years 
from  the  time  of  the  first  loan,  the  plaintifis  called  at  the 
house  of  the  defendant,  to  pay  him  the  whole  amount  due  to 
him;  and  in  his  absence,  offered  to  pay  his  wife  3,500  dol- 
lars, in  specie,  being  the  amount  of  all  the  loans,  with  inter- 
est, which  she  refused ;  and,  in  August,  1 81 1 ,  the  defendant 
brought  an  action  against  the  plaintiffs  on  the  bond,  and  re-» 
fuses  to  reconvey  the  land  to  the  plaintiffs,  &c.  The  plain- 
tiffs prayed  that  the  defendant  might  come  to  an  account; 
and  that,  on  the  plaintifis  paying  the  amount  due  to  the  de- 
fendant, he  might  be  decreed  to  reconvey  the  premises,  &c. 
The  defendant,  in  bis  answer,  admitted  the  agreement  be- 
tween the  plaintiffs  and  Colden,  in  1803,  and  that  the  pkin- 
tiffs  took  possession  under  it.  But  he  alleged  that  the  plain- 
tiffs did  not  perform  their  part  of  the  agreement,  nor  pay  the 
1,000  dollars  to  Colden,  though  demanded  by  him;  and 
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1815.      that  the  agreement  was  dissolved,  and  it  was  so  understood 
by  all  parties.     That  Coldtn  offered  to  sell  the  premises  for 
1,500  dollars,  in  cash  ;  that  the  plaintiffi,  in  Jimt^  1807,  ap- 
.  plied  to  the  defendant  for  the  loan  of  1,500  dollars,  in  order 
to  make  the  purchase,  and  the  defendant  refused  to  lend  (be 
money ;  that  the  plaintiffs  then  advised  the  defendant  to  make 
the  purchase,  which  he  did  accordingly,  and  paid  CoUm 
the  )  ,500  dollars,  and  took  the  deed.     That  the  business 
of  the  purchase  and  payment  was  transacted  by  William 
Ross,  as  the  agent  of  the  defendant.     The  defendant  denied 
any  agreement  for  a  loan  of  1,500  dollars,  or  that  the  plain- 
tiffs should  mortgage  the  land  to  secure  it ;  that  he  knevr 
nothing  of  any  judgments  as  stated  in  the  bill  of  the  plain- 
tiffs, and  denied  that  the  deed  was  taken  by  him,  as  a  sub- 
stitute for  a  mortgage,  or  that  any  loan  was  agreed  to ;  and 
averred  that  the  conveyance  to  him,  by  Colden,  was  made 
absolutely,  and  without  any  agreement  to  reconvey,  &c. 
He  admitted  that,  being  urged  by  tb^plaintiffs,  and  assured 
by  them  of  their  ability  to  pay  soon,  he  did,  about  the  time 
of  his  purchase  from  Coldtn,  tell  the  plaintiffs,  that  if  the 
1,500  dollars  was  paid  to  him,  within  two  years  from  the 
time  of  the  purchase,  with  interest,  he  would  sell  and  con- 
vey to  them  the  land ;  that  this  was  a  mere  parol  promise ; 
that  1,500  dollars  was,  at  that  time,  the  value  of  the  land; 
that  the  plaintiffs  were  permitted  to  remain  in  possession, 
without  any  spetrial  agreement,  and  did  not  pay,  or  offer 
to  pay,  the  1,500  dollars,  &c. ;  and  the  defendant  iosiflied 
en  the  benefit  of  the  statute  of  frauds,  which  avoided  tbe 
parol  agreement,  &c. 

He  admitted  that  the  plaintifis,  in  his  absence,  ofiered  to 
pay  to  his  wife  2,500  dollars,  which  was  refused ;  but  allied 
that  no  money  was  shown  or  counted ;  that  he  afterwards 
sued  the  plaintiffs  on  the  bond,  &c. 

Twelve  witnesses  were  examined  on  the  part  of  ftc  p'*^^' 
tiffs,  and  four  on  the  part  of  the  defendant ;  but  it  is  unneces- 
sary to  detail  the  evidence  contained  in  their  depositions,  as 
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the  material  parts  are  stated,  and  the  whole  weighed  by  the      1815. 
court  in  pronouncing  the  decree.  ^"^^^^^^^^ 

The  cause  was  argued  by  7!  A.  Emmety  for  the  plaintiffs,    ^    v. 
and  5.  /one«  Jun.  for  the  defendant 

The  counsel  for  the  defendant  objected  to  the  competency 
of  the  parol  evidence,  to  prove  a  parol  contract,  or  a  result- 
it^  trust ;  and  it  was  read,  subject  to  all  exceptions. 

For  the  Plaintiffs^  it  was  insisted,  1  •  That  the  1 ,500  dollars, 
paid  to  Colden,  in  /tin^,  1 807,  was  borrowed  of  the  defend- 
ant, and  received  by  Colden  as  the  money  of  the  plaintifis  ; 
and  that  the  purchase  being  made  with  their  money,  a  re- 
sulting trust  was  created  for  their  benefit. 

3«  That  the  defendant  took  the  deed,  as  a  mortgage  mere- 
ly, or  by  way  of  security  for  the  loan,  and  that  the  plaintifis, 
therefore,  had  a  redeemable  interest,  which  was  not  barred 
by  the  non-payment  at  a  particular  day.  (1  FonbL  Equ. 
h.  1.  ch.  6.  8.  2.  p.^92,  n.  (e.)  Xewland  on  Contracts^ 
1 30—138.) 

3.  That  if  the  defendant  did  not  intend  to  take  the  deed 
as  a  trust,  be  obtained  it  in  fraud.  {Roberts  on  Frauds^  102. 
1  Cruise  Dig.  4Q5.  8.  ei.) 

For  the  Defendant,  it  was  insisted,  that  the  defendant,  in 
his  answer,  having  absolutely  denied  any  loan,  or  trust,  the 
parol  evidence  was  inadmissible.  To  admit  parol  proof  of 
confessions  of  a  defendant,  in  contradiction  to  bis  answer, 
to  recover  real  property,  must  be  of  the  most  dangerous  ten- 
dency. (Sugden^s  Law  of  Vendors,  415 — 418.)  That 
the  answer  of  the  defendant  was  supported  by  the  evidence 
of  Ross  J  his  agent.  That,  according  to  the  plaintifis'  state- 
ment of  the  parol  contract,  it  was  unilateral,  on  one  side 
only  ;  there  was  no  reciprocity. 

That  to  constitute  a  mortage,  there  must  be  a  defeasance 
in  writing,  there  being  no  other  way  to  defeat  an  absolute 
conveyance  in  writing,  unless  there  be  fraud;  {Prec.  inCk: 
Vol.  I.  4  E 
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i815.       426.     Str.   236.     TalboVs  Cases,  61.;)  but  tfae  plmUffi, 


by  their  bill,  having  put  their  case  solely  on  the  ground  <if  a 
V.         resulting  trust,  ought  not  to  be  listened  to,  on  tbe  suggestion 
*^^'    of  fraud.    The  chaige  of  fraud  is  fully  repelled  by  the  eri- 
dence  of  i?055. 

^  The  Chancellor:    The  ground  on  which  the  dain  of 

<qU       |soVv  J      ^he  plaintiffs  rests  is,  that  the  l,500.dollars  which  were  paid 
«  to   Thomas  Coldtn^  in  1807,  as  the  consideration  for  the 

purchase  of  the  premises,  were  the  moneys  of  the  plaiittifis, 
procured  from  the  defendant  as  a  loan,  9n4  that  the  defi^- 
ant  took  the  deed  in  bis  own  name,  by  tgreement,  and  be- 
came thereby  a  trustee  for  the  plaintiffs ;  and  that  such  a  re* 
suiting  trust,  being  a  trust  arising  ^'  by  implication,  or  con- 
struction of  law,^'  is  expressly  excepted  from  the  open^on 
of  the  statute  of  frauds,  (Losp^  of  JST.  Y.  sess.  10.  ch.  44. 
sect.  13.,)  and  may  be  proved  by  parol. 

Two  questions  arise  upon  this  case,  1 .  Whether  the  law 
be  as  has  been  suggested ;  and,  2.  If  the  parol  proof  be  ad- 
missible, whether  it  be  sufficient  to  establish  the  &cU 

There  is  no  doubt,  that  if  A.  purchases  an  estate  with  his 
own  money,  and  the  deed  be  taken  in  the  name  of  B.,  a  trust 
results,  by  presumption  of  law,  to  A.,  who  advances  (he 
money.  This  is  a  woU-knowu  and  a  universally  admitted 
r^le  in  equity.  The  point  raised  is,  whether  such  a  result* 
ing  trust  be  within  the  statute  of  frauds,  and  whether  the 
fact,  on  which  the  trust  arises,  may  be  shown  by  parol  proof, 
in  opposition  to  the  language  of  the  deed,  and  even  in  oppo- 
sition to  the  defendant's  answer. 

There  are  several  writers  who  have  discussed  this  poiiit. 

I'Sugd.LawSugden*  flays,  that  tl)e  parol  proof  is  clearly  admissible; 

419.  '  but  that  it  seems  doubtful  whether  it  be  admissible  against 

*t2^/fc.i50  ^^  ^"^swer  of  the  trustee  denying  the  trust.     Sand^r^Tia 

note  (2.)  San-  of  opinion,  that  if  the  consideration  mon^y  is  expressed  in 

dtrs   on    Uses  ^iii  'iii  i  /»  •» 

and     TnuUy  me  deed  to  be  paid  by  the  grantee,  parol  proof  cannot  be 
**     '       admitted,  after  the  death  of  the  nominal  purchaser,  to  prove 
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the  resultiiig  trust;   bot  Sugdtn  says,  there  is  no  reason  or      1S15. 
aulfaority  for  that  distinction,  and  that  it  may  be  received  af-  ^'^^^^^^. 
ter,  ag  well  as  before,  hU  death.     Roberts*  goes  further,  and     ^  t. 

denies  that  a  confession  of  the  trust,  by  the  nomina)  pur- 

chaser,  can  be  [Hroved  at  all  by  the  parol  evidence  of  a  l^^^*-  '^ 
third  person.  If  I  were  to  be  governed  by  the  weight  of 
tbcase  different  opinions,  I  should  place  reliance  upon  the 
JQ^pnent  of  Sugdtn,  aa  being  the  most  accurate  and  per- 
apkoous  writer.  Bat,  on  a  question  of  importance,  and  lead- 
ings to  so  much  discussion,  I  have  felt  it  to  be  a  duty  to  look 
into  all  the  cases ;  and  the  conclusion  in  my  mind  is,  that  I  am 
bound  by  authority  to  receive  the  proof.  If  the  point  were 
res  mUgra,  I  should  be  inclined  to  agree  with  Sir  Thomas 
Ctarke^  in  Lane  v.  Dighton,^  that  such  evidence  is  too  ^jbatuiim* 
dangerous  in  its  consequences  ;  but  this  objection  comes  too 
late,  as  the  rale  appears  to  be  well  established,  and  as  he  ob* 
served  wiien  he  was  obliged  to  bow  to  the  authorities,  '*  I 
must  not  be  wiser  than  my  predecessors.^^ 

Ir^  Gaseoignev.  Theving^  (1  Fern.  366.,)  which  was  as 
early  as  in  1685,  before  Sir  John  Trevor j  the  Master  of  the 
Rolls,  the  .very  point  before  us  arose  in  its  full  extent,  and 
the  faet  of  the  purchase  with  the  money  of  the  plaintiff 
was  charged  in  the  bill  and  denied  in  the  answer,  and  the 
ftlatute  of  frauds  was,  also,  relied  on  as  a  defence.  After  a 
long  debate,  the  plaintiff  was  admitted  to  read  his  proofs, 
and  as  the  evidence  consisted  only  of  what  had  passed  in 
discourses,  and  been  owned  by  the  defendant,  and  was 
doubtful,  and  left  some  secret  in  the  cause  not  understood, 
the  bill  was  dismissed,  though  without  costs.  This  case 
settled  the  principle,  and  only  left  a  salutary  admonition  as 
to  the  caution  with  which  such  proof  ought  to  be  examined. 
The  ease  of  Kirk  v.  Webb  {Prec.  in  Chan.  84.)  was  some 
years  later,  and  looks  rather  unfavourable  to  the  admission 
of  the  parol  proof.  It  appeared,  before  a  master,  that  part, 
of  the  purchase  money  laid  out  by  a  trustee,  in  lands,  be- 
longed to  the  trust  estate,  and  the  question  was,  whether, 
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1 8  f  d«  upon  that  proofs  the  lands  so  purchased  might  not  be  follow^' 
ed  by  the  cestuy  que  trust.  The  decision  was  against  the 
bill ;  but  the  opinion  of  the  court  (consisting  of  the  Chan- 
cellor, assisted  by  the  Master  of  the  Rolls  and  one  of  the 
judges)  is  not  reported  with  any  precision  or  clearness.  Mn 
J.  Poioe// said,  it  was  a  case  without  precedent;  and  the 
Master  of  the  Rolls,  who  was  also  against  the  plaintiff,  ob- 
served, that  if  it  bad  been  plainly  proved,  that  the  purchase 
had  been  made  with  the  profits  of  the  trust  estate,  he  should 
have  decided  otherwise.  The  particular  reasons  of  the 
Chancellor,  and  who  was  no  less  a  character  than  Lord 
Somersj  are  passed  over  in  silence.  The  case  is,  therefore, 
imperfectly  reported ;  and  if  it  were  intended  to  be  decided, 
that  trust  money  laid  out  in  land  could  not  be  followed  by 
parol  proof,  the  case  has  been  decidedly  overruled,  for  such 
an  inquiry  has  been  frequently  directed,  as  was  done  in 
Lane  v.  Dightorij  {Amh,  409.,)  and  in  several  cases  which 
are  there  cited  by  the  Master  of  the  Rolls.  The  next  case 
which  I  shall  mention,  in  favour  of  the  parol  proof  of  a  re- 
sulting trust,  is  one  that  arose  in  1 729,  before  Lord  Cb. 
King^  {ex  parte  Vernon,  2  P.  fVms.  548.)  He  admitted 
parol  proof  of  acknowledgments  by  the  nominal  grantee, 
that  the  purchase  money  was  paid  by  another,  and  that  the 
grantee  was  only  a  trustee,  though  he  had  taken  the  receipt 
of  payment,  and  he  directed  the  infant  heir  of  the  grantee 
to  convey  to  the  cestuy  que  trust.  Lord  Hardwicke  re- 
peatedly, as  in  the  cases  of  Rt/all  v.  Ryall,  (1  Atk.  59. 
Amh.  413.  S.  C.)  Willis  v.  Willis,  (2  Atk.  71.,)  and 
Lloyd  y.  Spillet,  (2  Atk,  148.,)  recognised  the  doctrine, 
that  where  a  purchase  was  made  in  the  name  of  A.,  and  the 
money  paid  by  B.,  it  was  the  case  of  a  resulting  trust  which 
was  excepted  out  of  the  statute  of  frauds;  and  that  this  fact, 
from  which  the  trust  was  to  arise,  could  be  established  by 
parol  proof.  We  meet  with  the  same  decision,  afterwards, 
by  Sir  Thomas  Clarke,  in  Peachy^s  case,  (cited  in  Sug- 
den^s  Law  of  Vendors,  3d  Lond.  edit.   p.  462,,)  as  well 
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as  in  the  case  of  Lane  v.  Dighton,  to  which  I  have  already  1815. 
alluded.  But  in  BarUett  v.  PicktrsgilL  (cited  in  noU  to 
4  £cM^  577.,)  Lord  Jforlhington  makes  no  distinction, 
whether  the  trust  was,  or  was  not,  denied  in  the  answer ;  _ 
and  this  case,  and  the  one  in  Vernon,  would  seem  to  be  suf- 
ficient to  remove  any  doubt  as  to  the  competency  of  the 
proof  in  opposition  to  the  answer.  In  that  case,  the  defend- 
ant bought  an  estate  for  the  plaintiff,  and  took  the  deed  in  his 
own  name,  and  refused  to  convey,  and  in  his  answer  denied 
any  trust  There  was  no  written  agreement  in  the  case, 
nor  was  any  part  of  the  purchase  money  paid  by  the  plain- 
tiff;  and,  on  that  ground,  parol  proof  that  the  estate  was 
purchased  for  the  plaintiff,  was  rejected.  The  Lord  Ch«, 
however,  observed,  ^^  that  is  was  not  like  the  case  of  money 
paid  by  one  man,  and  a  conveyance  taken  in  the  name  of 
another.  If  the  plaintiff  paid  any  money,  or  if  any  fraud 
was  used  by  the  defendant,  to  prevent  an  execution  of  the 
agreement,  it  would  have  been  a  reason  with  him  to  admit 
the  evidence." 

This  last  case  further  shows,  that  the  question  of  loan  or 
no  loan  is  a  proper  object  of  inquiry  in  respect  to  this  trust ; 
for  it  was  observed,  that  if  the  bill  chaises  that  the  estate 
was  bought  with  the  plaintiff's  money,  and  the  defendant 
should  say  he  borrowed  it  of  the  plaintiff,  then  the  proof 
would  be  whether  the  money  was  lent  or  not. 

In  the  late  case  of  Lench  v.  Lench,  (10  Ves.  517.,)  the 
Master  of  the  Rolls,  Sir  Wm.  Grant,  admitted  parol  proof 
of  the  naked  declarations  of  the  purchaser  that  the  purchase 
was  made  with  trust  money  belonging  to  the  plaintiff;  and 
he  observed,  that  whatever  doubts  inight  have  been  formerly 
entertained  upon  the  subject,  it  was  now  settled,  that  money 
might,  in  this  manner,  be  followed  into  the  land  in  which  it 
was  invested,  and  a  claim  of  this  sort  supported  by  parol  evi- 
dence. In  a  still  later  case,  (Finch  v.  f\nch,  15  Ves.  50.,) 
Lord  Eldon  speaks  of  the  rule  admitting  a  resulting  trust  out 
of  the  statute  of  frauds,  as  a  clear  rule,  and  long  established. 
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181d«  To  this  train  of  chancery  decisions  we  ought  ta  add,  as  a 

^^^^^^^^  circamstaoce  of  decisive  weight,  that  the  supreme  cowts  of 

V.         this  state,  and  of  Pennsyhania,  have  neceived  and  treated 

1_  the  rule  in  equity  which  these  cases  support,  as  being  settttd 

beyond  all  doubt  or  contradiction*  {Jackson  v.  Stimberghf 
I  Johns*  Casesy  153.  Foote  v.  Colvin^  3  Johns^  Rip.  ^^. 
Lesstt  of  German  v.  Gabbald^  3  Bmney^s  Rtf.  302.) 

I  consider  myself,  therefore,  bound  by  this  series  of  autho* 
rittes,  and  that  the  parol  proof  taken  in  the  present  case  is  to 
be  received  as  competent. 

1  think  there  can  be  no  question  but  that  the  suit,  if  it  can 
be  othenprise  sustained,  is  brought  within  sufteient  time. 
The  bill  was  filed  within  four  years  and  a  half  from  the  pur- 
cfaase  of  the  defendant,  and  the  plaindils  have  coBtioaedim 
possession*  It  has  no  analogy  to  the  case  of  Deiane  t.  Ae- 
Itme,  (4  Bro.  P.  C.  258.,)  where,  thoo^  the  resultii^  tnnt 
was  established  by  parol  proof^  yet  the  demand  was  rgcNrtedr 
as  stde,  there  having  been  an  acqaiescence  of  17  years  under 
a  denial  of  the  trust,  and  possession  against  it. 

2.  The  nest  point  in  the  case  is  on  the  question  ot  iiict,  as 
to  the  sufficiency  of  the  proof  to  establish  the  trust* 

The  cases  uniformly  show,  that  the  courts  have  bemt 
deeply  impressed  with  the  danger  of  this  kind  of  proof,^  aa 
tending  to  perjury  and  the  insecurity  of  paper  titie ;  and 
they  have  required  the  payment  by  the  cestuy  que  trtat  to  be 
clearly  proved.  In  the  case  of  Leuch  v.  Lench^  Sir  Vhn. 
Grani  did  not  deem  the  unassisted  oath  of  a  single  witness 
to  the  mere  naked  declaration  of  the  trustee  a&nittkig  the 
trust,  as  sufficient,  and  there  were  no  corroborating  cineuBi* 
1  stances  in  the  case.  He  thou^^t  t^e  evidence  too  nncei^in 
and  dangerous  to  be  depended  upon.  It  would  be  easy  tof 
multiply  instances  of  the  like  caution  and  diseredon ;  and 
the  only  inquiry  is,  whether  here  is  not  convincing  and  sa- 
tisfactory proof  of  the  loan  to  the  plaintifls,  and,  conse- 
quently,  the  payment  of  the  consideration  in  the  deed  off  & 
ihtir  moneys. 
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The  iiict  of  the  loan  to  the  plaiotiffs,  of  the  1 ,500  idoUars,      1  ai9, 
to  enable  them  to  purchase  the  lot,  and  the  defendant  taking  ^^"^y^^ 
•the  deed. in  his  own  name^  merely  as  a  safer  securitjr  for  his         ▼- 
^reimbursemeot,  is  ei^plicitlj  proved  bj  the  testioMiiy  of. 
Patrick  Burt^U^  Thomas  Coldetij  and  Benjamin  T.  Coje, 
who  all  declare  that  they  were  present  when  the  paiiaes, 
beiiig  together,  made  ^r  acknowledged  such  an  agreement. 
The  tetftimony  of  Coldtn^  who  executed  the  deed,  is  equal- 
ly particular  and  impressive.    He  says  he  went  with  the 
plaintiSs  to  William  Ross^  the  acknowledged  agent  of  the 
4efendant,  and  that  Ross^  as  such  agent,  agreed  with  the 
l^lainiifii,  in  his  presence,  that  the  defendant  would  lend  the 
1^500  dollars;  and  that  the  deed  should  be  executed  to  the 
^feodaot,  to  avoid  some  debts  or  judgments  aj^inst  the 
•plaintifls  which  might  have  preference  to  a  mortgage ;  and 
that  the  defendant  only  wished  the  money  secured,  and  that 
it  might  rert  for  two,  three,  or  four  years ;  and  he  says  he 
executed  the  deed  upon  this  understanding  of  the  parties, 
and  gave  it  to  Roes^  who,  on  the  behalf  of  the  plaintiffs, 
paid  him  the  money. 

Burnett  does  not  specify  the  time  or  place,  but  says  he 
was  present  when  one  of  the  plaintiffs  applied  to  the  defend- 
ant for  the  loan  of  the  1,500  dollars,  and  the  defendant 
agreed  to  lend,  and  take  the  deed  in  his  own  name,  as  a 
security,  in  consequence  of  some  bonds  or  judgments  against 
the  plaaotids.  Case  says,  that  he  was  clerk  to  Ross^  and 
was  present  in  his  office  about  the  time  of  the  purchase,  and 
when  the  defendant  left  600  dollars,  part  of  the  1,500  dollars, 
aad  one  of  the  plaintiffs  was  present ;  and  he  understood 
from  the  parties,  at  that  time,  that  the  loan  and  purchase  were 
made  as  is  stated  by  the  other  witnesses ;  and  that  it  was  to 
receive  its  present  modification  for  the  same  reason.  These 
three  witnesses  refer  back  to  the  time  of  making  the  contract ; 
and  though  the  general  character  of  Cum  is  somewhat  im- 
peached by  the  testimony  of  William  Taylor^  jet  that  tes- 
timony is  not  strong,  as  Taylor  had  but  an  imperfect  know- 
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1815.  ledge  of  the  character  of  Case;  and  Ross  says  that  Case, 
at  the  time  of  making  the  contract,  was  a  clerk  in  his  office. 

In  addition  to  the  testimony  of  these  witnesses,  as  to  ftie 
original  transaction,  the  confessions  of  the  defendant,  to  the 
same  facts  are  proved  by  a  number  of  other  witnesses. 

Peter  Baunin  testifies  to  a  confession  of  the  defendant,  in 
1812,  of  the  fact  of  the  loan,  and  of  the  taking  the  deed  in 
his  own  name,  the  better  to  secure  the  money.  Jtmatkan 
Jordan  proves  an  acknowledgment  of  the  defendant,  in  1810, 
to  the  same  thing,  in  substance.  Other  witnesses  prove  con- 
fessions of  the  defendant,  altogether  inconsitent  with  the 
all^ation  that  his  purchase  was  an  absolute  one,  and  that 
he  never  entered  into  any  contract  with  the  plaintiffi  by 
which  they  were  allowed  to  redeem  the  land.  Peter  Hedges 
heard  him  say,  in  1809,  that  he  wished  to  take  no  advantage 
of  the  plaintiffs^  and  wished  to  save  to  them  the  lot ;  and 
Edward  Griswoldhes^rd  him  say,  in  1812,  that  the  plaintiffi^ 
either  then  or  previously,  (and  the  witness  does  not  die* 
tinctly  recollect  which,)  had  a  redeemable  interest;  and  that 
he  entered  into  the  btisiness  only  to  oblige  them. 

In  opposition  to  this  mass  of  evidence,  there  is  the  answer 
of  the  defendant,  expressly  denying  the  loan,  and  any  con- 
tract with  the  plaintiffs  on  the  subject,  and  insisting  that  the 
purchase  was  absolute  and  unconditional :  and  there  is,  also, 
the  testimony  of  Mr.  Ross^  the  agent  and  son-in-law  of  the 
defendant,  denying,  so  far  as  he  acted  as  agent,  the  loan  and 
the  purchase  in  trust,  and  asserting  that  the  deed  was  exe- 
cuted and  received  by  him  as  an  absolute  deed  to  the  de- 
fendant, in  pursuance  of  instructions  received  by  him  for 
that  purpose. 

The  defendant,  in  his  answer,  does,  indeed,  admit  a  parol 
observation  of  his  to  the  plaintiffs  about  the  time  of  the  par- 
chase,  but  which  made  no  part  of  the  purchase,  nor  was  in- 
tended to  be  of  any  binding  force ;  that  if  the  plaintiffs  would 
pay  him  the  1 ,500  dollars,  with  interest,  within  two  years, 
he  would  convey  the  land  to  them.    This  averment  receives. 
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also,  8ome  eapport  froan  the  evidence  of  Taylor,  wbo  testi-      1815. 
fiee  to  a  coniemoii  of  one  of  the  pjaiotiffi,  made  in  1810,  that 
79km  the  defendant  purchased  the  lot^  he  gave  them  time  to 
redeem,  and  which  time  had  passed. 

The  weight  of  the  above  testimon j,  duly  compared,  ap- 
pears  to  me  to  be  decidedly  in  favour  of  the  charges  contain- 
ed ill  the  bill;  and  there  are  several  corroborating  circum- 
stances which  are  of  considerable  moment.  It  is  admitted 
that  the  plaintiffs  entered  into  a  contract  with  Colden,  for 
the  purchase  of  the  lot,  and  took  possession  under  that  con- 
tract; that  they  failed  to  make  the  payment  in  1807,  and 
were,  nevertheless,  very  solicitous  to  complete  the  purchase, 
and  applied  to  the  defendant  for  a  lo^n  of  money.  So  far, 
the  facts  are  agreed  on ;  and  they  show  a  very  sufficient  in- 
ducement to  the  allegedcontract.  But  the^defendant  denies 
the  existence  of  the  loan,  or  even  any  agreement  for  time  to 
redeem.  Why,  then,  or  for  what  purpose,  were  the  plain- 
tiffs, or  one  of  them,  present  at  the  execution  of  the  deed  and 
the  payment  of  the  money?  If  they  had  no  concern  in  the 
purchase,  their  presence  is  unaccountable.  The  plaintifis 
were  not  only  present  at  the  purchase,  but  they  were  suffer- 
ed to  continue  in  possession  for  five  years  after  the  pur- 
chase, or  down  to  the  commencement  of  this  suit,  without 
any  agreement  for  rent,  or  any  demand  for  use  and  occupa- 
tion. These  (acts  are  natural,  and  consistent  with  the  charge 
jn  the  bill,  but  utterly  inconsistent  with  the  allegations  in  the 
answer. 

I  shall,  accordingly,  decree,  that  it  be  referred  to  a  mas- 
ter, to  ascertain  and  report  the  sum  due  to  the  defendant  on 
the  loan  of  1,500  dollars,  with  interest,  computed  from  the 
34th  of  June,  1807 ;  and  on  the  bond  for  the  pajrmentof  305 
dollars  and  50  cents,  and  bearing  date  the  35th  of  October^ 
1808;  and  that  the  plaintiffs,  within  30  days  from  the  con** 
finnation  of  the  master's  report,  pay,  or  tender,  the  amount 
thereof  to  the  defendant,  John  MLean,  together  with  the 

Vol.  I.  4  F 
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coiteof  Ae  siiit  at  law  wptm  the  b<«d«  Andthat  Ae de- 
fendaat,  tbefcmpon,  doly  execute  and  delrrer  a  deed,  in 
fee,  to  the  pUintlA,  of  the  lot  of  land  described  in  the  deed 
from  Colden  to  the  said  John  MLean,  as  meDlioiied  in  the 
pleadings,  with  proper  and  apt  words  of  covenant  hj  the  said 
JsAn  against  his  own  acts ;  and  that  he  fsrtber  paj  the  coete 
of  this  suit,  except  that  part  which  accrued  by  tbe  issuing  of 
die  injunction. 

Decree  occorfingly. 


»^t« 


Abp.i4th.    Marks  akd  others    against  Pell,  devisee  and  execuior 

©/"Pell. 

I?o  length  of  time  i»  a  bar  to  a  redemption  of  a  mortgage,  where  there  a 
liMud  in  the  iransactlOB,  or  where,  by  th#  ag  reemfAt  of  the  pa#tiet,in  Ae 
timf ,  the  mortgagee  'm  «•  e«w  apd  keep  poiM«tiM  vnlil  he  if  paid  eel  of 
the  profits. 

Parol  evidence  is  admissible  to  show  that  an  absolute  deed  was  intended 
as  a  mortgage,  or  that  the  deihasance  has  been  deatroyed  by  fraud  or  mx- 
t«k«« 

BMt  where  a  bill  was  fiUd  for  an  account  and  for  a  recanf eyance,  30  jrswf 
after  the  deed,  alleged  to  be  a  mortgage,  was  given,  during  all  which  lime 
the  defendai)l  had  been  in  possession,  parol  evidence  of  the  mttt  etmftt* 
fftofuof  the  defendant,  made  17  years  after  the  deed,  that  It  wastatsa  ti 
4«<aiity  lor  a  df  hl»  was  held  iafitflcient. 

JOSEPH  LdTHAMy  deceased,  in  his  lifetime,  wis 
seised  of  a  house  and  lot,  (No,  818  Wedtr^sttHiy)  in  the  city 
of  Nm^Ywk,  and  on  the  14th  of  J^,  1806,  made  his  wili. 
at  Chttrhtim,  &  a,by  nhich  he  gave  one  half  of  the  W 
to  his  wife,  JtfaHte,  in  Cm,  one  fourth  to  his  son  OUb^^^ 
fM,  and^if  he  died  unmarried,  tlien  to  Us  wife,  and  ooefott^ 

to  his  nephew,  JoAn  Latham,  and  his  niece,  Mary.    Cm^^ 
iMtham  died  unmarried.    The  widow  of  the  testator  mar- 
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ried  P.  Sin^sM,  who,  with  the  nephew  end  deoe,  are  plafia*  IS U. 
tift.  The  bin  itated,  that  the  teBtator,  in  1766,  beiiig  ioi- 
debled  to  GtOtri  P$ll,  ia  the  lum  of  1,S00  doilact,  agneed 
to  give  him  i  mortgage  od  the  lot  in  qaestioo  ;  that  G.  P  t  ^ 
prepared  an  absolute  deed  of  the  lot,  which  the  testator  re- 
fiMed  to  ^vecate,  aod  6.  PM  agreed  to  ekecate  a  defea* 
sance ;  that,  on  the  4th  of  Jl%,  1786,  the  testator  executed 
the  deed  to  6.  Pell^  who  ga¥ehim  a  certi6cate  that  the  deed 
was  to  operate  as  a  mortgage  to  secure  the  payment  of  the 
1,500  dollars,  in  ten  years,  with  interest;  that  the  testator 
then  went  abroad  and  continued  many  years,  leaving  all  his 
papers  with  his  ancle,  OUbert  Pell,  who,  immediately  there* 
after,  took  possession  of  the  lot,  and  of  the  rents  and  profits, 
and  frandnlently  destroyed  the  certificate  of  defeasance ; 
that  6.  Pell  died  in  1803,  and  by  his  last  will  devised  the 
premises  in  question  to  the  defendant,  whom  he  made  his 
eseeator ;  that  the  rents  and  profits  received  by  6.  Pell 
were  more  ^an  sniicient  to  satisfy  the  debt,  and  that  a  large 
surplus  remained  in  the  hands  of  the  defendant.  The  plain- 
tiffi  prayed  a  discovery  of  the  rents  and  profits  received, 
and  whether  the  debt  had  not  been  paid  and  satisfied  ;  that 
the  defendant  might  account,  and  be  decreed  to  reconvey 
the  lot,  &c. 

The  defendant^  in  his  answer,  admitted  the  seisin,  &c. 
of  Joseph  Lathcm^  and  his  will ;  but  he  denied  any  title  in 
the  testator,  since  the  4th  of  Janimry^  1 785.  He  stated, 
that  he  did  not  know,  nor  believe,  that  the  testator,  J.  La- 
tliam^  was  indebted  to  G.  Pe//;  that  he  knew  nothing  of  any 
debt,  except  that  /•  L.  executed  a  bond  on  the4tb  of  Ja- 
nuary, 1786,  to  €•  P.,  for  50  pounds.  He  denied  every 
allegation  relative  to  the  agreement  for  a  mortgage,  and  a 
certificate  of  defeasance.  He  admitted,  that  on  the  4th  of 
Jmwary^  1765,  G.  Pell  agreed  to  purchase  the  lot  for  635 
pounds,  and  took  a  deed,  in  fee,  for  tiie  premises  ;  that  G. 
Pttt  was  uncle  of  the  testator,  who,  soon  after  the  deed 
was  executed,  kit  the  slate,  and  was  absent  for  many  years ;. 
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1815.  but  denied  ihat  he  left  any  papers  with  6»  P.  when  he  went 
abroad.  He  admitted  that  G.  P.  took  poBsession  of  the 
premises^  and  received  the  rents,  &c.  and  died  ia  March  or 
^AprH^  1803,  having,  by  his  will,  dated  in  DtctnAtr^  1798, 
devised  the  premises  to  the  defendant,  his  executor,  who 
had  taken  possession,  &c«  The  defendant  insisted,  that  the 
purchase  by  G.  P.  was  for  a  valuable  consideration,  and 
absolute ;  that,  if  intended  as  a  mortage,  there  had  been  do 
attempt  to  redeem  since  1785  ;  that  he  found  among  the 
papers  of  his  testator,  the  bond  of  J.  L.  for  50  pounds ; 
that  he  could  not  asi[^ertain  the  amount  of  the  rents  and  pro- 
fits received  by  his  testator,  during  his  Ufe^  that  the  widow 
was  entitled  to  one  third  of  the  rents,  as  her  dower,  which 
bad  been  paid  to  her ;  that  he  had  paid  large  sums  for  as- 
sessments, &c.  and  for  repairs. 

Stephen  Latham^  a  witness  for  the  plaintifis,  stated,  that,  in 
August,  1 802,  he  went  with  Joseph  Latham,  who  had  come 
to  New-York,  from  the  southward,  to  his  uncle,  GHhtri  Pill, 
when  a  conversation  took  place  between  them,  in  which  Jo- 
seph  Latham  asked  6.  Pell,  if  the  rents  of  the  house  and 
lot  in  question  had  not  been  sufficient  to  satisfy  the  boad, 
and  that,  if  they  had  not  been  sufficient,  he  would  endeavour 
to  discharge  what  was  due ;  that  G.  P.  answered,  that  the 
bond  had  stood  a  long  tim^,  and  that  it  was  out  of  his  power 
to  give  any  account  of  the  rents ;  that  J.  L.  then  told  him, 
that  he  had  promised,  when  he  (J,  L.)  went  away,  to  keep 
an  account,  to  charge  him  for  repairs,  and  credit  him  with 
the  rents ;  that  6.  P.  answered,  that  he  had  done  so  for  a 
long  time,  until,  at  length,  he  got  tired  of  it,  and,  being  angry, 
he  throw  all  the  papers  into  the  fire  -,  and  the  witness  under- 
stood that  the  receipt,  or  defeasiance,  was  one  of  the  papers 
so  destroyed;  but,  on  being  asked  if  the  deed  was  also  de- 
stroyed, G.  P.  answered  in  the  negative ;  that  J.  //•  then 
said  to  G.  P.,  that  he  must  recollect  that  he  had  given  to 
him(/.  L.)  an  imdemoifying  receipt,  purporting  that  when 
the  bond  was  paid,  the  deed  must  be  given  up,  all  which,  the 
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witness  deposed,  O.  P.  acknowledged,  and  did  not  con-  1815. 
tradict.  That  G.  P.  told  J.  L.,  that  ir  he  would  pay 
1,000  pounds,  he  might  have  the  property,  but  refused  to 
render  any  account.  The  witness,  also,  related  a  conversa- . 
tion  between  J.  L,  and  6.  P.,  when  the  former  was  about 
going  to  Carolina,  in  which  6.  P. .  said,  that  a^  J.  L.  was 
about  going  to  a  sickly  place,  and  might  die,  and  some  per* 
son  might  get  possession  of  the  receipt,  and  thereby  of  the 
house  and  lot,  that  he  had  better  ieaye  the  receipt  with  him, 
6«  P.,  which  J.  L.  said  he  would  do. 

Three  other  witnesses,  examined  on  the  part  of  the  plain* 
tijB&,  testified  to  similar  confessions  and  acknowledgments, 
by  G.  Pell,  that  the  premises  belonged  to  his  nephew  J. 
jLa^Aam,  and  that  he,  6.  Pdl,  had  taken  them  as  security 
for  a  debt. 

The  witness  to  the  deed  of  the  4th  of  January,  .1785, 
was  examined,  who  said  he  did  not  recollect  any  deed  of  de- 
feasance, nor  that  any  thing  was  said  about  it.  He  had  some 
recollection  that  /•  L,  was  indebted  to  6.  P.,  and  that  the 
deed  was  executed  to  him  on  that  account;  but  a  written 
memorandum,  signed  by  him  the  19th  of  June,  1804,  stated 
that  J.  L.  owed  6.  P.  600  pounds,  and  upwards,  and  that 
6.  P.,  fearful  of  losing  the  debt,  obtained  the  deed  from  /• 
£.,  of  a  house ;  but  whether  the  sale  was  absolute  and  final, 
x>r  only  as  security,  he  could  not  recollect.  The  witness 
was  73  years  of  age,  infirm,  and  of  weak  memory. 

The  cause  was  argued  by  Hoffman  and  Anthon,  for  the 
plaintiffs  \  and  by  T.  A.  Emmet,  for  the  defendant. 

The  Chancellor.  The  bill  is  in  the  nature  of  a  bill  to 
redeem  a  mortgage  alleged  to  have  been  given  in  January, 
1785,  by  Joseph  Latham  to  Gilbert  Pell,  The  answer 
sets  up  an  absolute  purchase  by  a  deed  in  fee,  and  denies 
the  existence  of  the  mortgage.  The  plaintiffs  undertake  to 
establish  the  charges  in  the  bill  by  parol  proof.  This  proof 
consists  of  confessions  made  by  Gilbert  Pell^  that  the  deed 
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I81S*      n  qnadiom  was  taken  and  oonidered  bj  kim  aia  aortgige; 
and  that  he  k^t  an  accoant  of  the  rents  and  profits  for  a 
DQOiber  df  jears,  and  then  destroyed  all  thoee  aoeamli,  to- 
^getber  with  a  certificate  in  the  nature  of  a  defeasance,  ynn 
bj  himatthe  tiase  of  the  execution  <rf  (he  deed. 

I  am  of  opinion  that  the  proof  is  not  safficient  to  sappoft 
thebilL 

My  objection  is  to  the  nature  of  the  proof.  It  consnli 
wholly  of  certata  confessions  made  by  Gilb€rf  PM  ia  cei^n 
conversations.  There  is  not  a  sin^e  faci^  exclusive  of 
theae  confessions,  in  support  of  the  charge.  Qitbwi  Ptll 
takesmdeed,  in  fiee,  of  the  k>t  in ^foestion,  m  Jamtarif^  I7S6, 
and  enters  immediately  into  possession.  A  sabscnkiocwit- 
nem  to  the  deed  is  examined,  and  he  is  the  person  who  dreir 
the  deed.  He  has  no  recollection  or  knowledge  of  any  cer- 
tificate, or  receipt,  or  other  paper  in  the  nature  of  a  defea- 
sance^  though  it  was  understood  that  Latham  was  iodeUd 
at  the  time  to  Pell.  Tins  deed  was,  as  he  states,  fraely  sod 
undentaodingly  executed  ;  and  it  was  acknowledged,  ia  A- 
hruargj  1785,  by  the  gmntor,  before  a  judge  of  theso^icne 
court  Fnom  that  time  to  the  death  of  Gilbert  PM^  in  1  ^^ 
he  possessed  and  used  the  property  as  owner,  and  tioc^  his 
death  the  defendant,  as  devisee,  has  also  possessed  and  ased 
it  as  owner.  Here  is  a  period  of  near  30  years,  id  wfaicb  the 
premises  in  question  have  been  enjoyed  under  that  deed; 
and  it  would  appear  to  me  to  be  very  dangerous  to  destroy 
thatjtitle  by  means  of  certain  parol  declarations  alleged  to 
hare  been  made  by  Gilbert  Pell,  in  his  lifetime,  and  wbich 
no  person  now  living  has  the  means  to  contradict.  I  agree 
to  the  doctrine  in  the  cases  cited,  that  it  is  compefeot  to 
'^bow,  by  parol  proof;  that  the  deed  was  taken  as  a  mortgage, 
and  thaC  the  defeasance  was  destroyed  by  fraud  or  mistake ; 
and  I  agree  further,  that  length  of  time  is  no  bar  to  a  fraud, 
or  to  redemption  of  a  mortgage,  where  the  morlgagee  has 
treated  it  all  the  time  as  a  mor^ge,  or  where  it  was  origioal' 
ly  agreed  that  he  was  to  enter  and  keep  possession  until  h^ 
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wts  |MtM  oot  of  tbe  proito.     (I  Vtm.  418.    Prec.  m  Gfccft.      1815. 
526.     1  PimMtm  Mori.  411.     Ca9€$  temp.   Talb.  61.    3 
F4f .  >ift«  84.  1  Ik^^s  Rep.  1 39.)  M7  dtflkuUj  ia»  that  there 
it  not  the  reqimile  legal  proof  of  aoy  of  these  allegationa*  . 
There  is  not  a  single  voucher  or  docuoieot  in  writing,  nor  a 
single  &ct,  or  act)  or  deed  of  Gilbtrl  Pell^  that  supports 
the  chaiges.    The  whole  rests  od  the  naked,  unassbted  con- 
fessions of  Pf //,  made  to,  or  in  the  presence  of,  certain  wit- 
nesses, about  17  years  after  he  had  been  in  the  peaceable 
occupation  of  the  premises  as  apparent  owner.     It  was  once 
observed  in  the  supreme  court,  (6  Johns.  Rep.  31.,)  that 
acknowledgments  of  the  party,  as  to  title  to  real  property, 
are  generally  a  dangerous  species  of  evidence ;  and  though 
good  to  support  a  tenancy,  or  to  satisfy  doubts  in  cases  of 
possession,  they  ought  not  to  be  received  as  evidence  of 
title,  as  it  would  counteract  the  beneficial  purposes  of  the 
statute  of  frauds.     That  doctrine  strikes  me  as  just  and 
sound,  and  principles  are  esscotially  the  same  in  both  courts. 
The  evidence  of  the  existence  and  destruction  of  the  re- 
ceipt, operating  as  a  defeasance,  is  quite  lame,  even  from  the 
confessions  of  Qilhert  Pell.    The  proof  is  rather  negative, 
and  proceeds  more  from  his  silence  than  his  acknowledgment; 
There  is  another  objection  to  the  charge :  these  alleged 
confessions  were  made  to  Joseph  Latham^  in  1803 ;  and  yet, 
at  the  same  time,  Gilbert  Pell  refused  to  render  any  ac- 
count, and  demanded  2,500  dollars  for  the  lot.     This  was 
inconsistent  with  his  other  confession  of  right  and  equity  in 
Latham.     But  why  did  not  Latham,  then,  prosecute  for  the 
land  ?    He  could  have  made  Pell  disclose  the  truth  by  his 
answer  iu  this  court.     Instead  of  which  Latham,  who  bad 
already  abandoned  the  lot  to  Pell  for  1 7  years,  goes  abroad, 
and  leaves  his  claim  dormant,  and  dies  in  1806 ;  and  the 
claim  is  now,  after  many  years,  and  for  the  first  time,  brought 
forward  in  this  court  by  his  representatives  against  the  re- 
presentative of  Pe//.     It  rests  entirely  on  certain  conversa- 
tions, which  are  extremely  liable  to  be  misunderstood  or  per- 
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1815.      verted  ;  and  yet  are  very  anassailable,  as  tbey  are  sworato 

^^^^^^^  under  the  cover  of  time,  and  the  death  of  PelL 

fAATrmxL  or 

WsjiBKLL.       It  appears  to  me  that,  under  all  the  circumstanced  of  dib 

case,  it  would  be  setting  a  dangerous  precedent,  to  give  effect 

to  this  stale  claim,  upon  such  uncorroborated  and  loose  cos* 

fessions. 

I  shall,  accordingly,  dismiss  this  bill,  but  without  costs. 

Decree  accordii^;ly. 


.Yw.  14th.  In  the  Matter  of  Wendell,  a  Lunatic. 

This  court  having  the  whole  jurisdiction,  hi  regard  to  idiots  and  IuDatici}tt 
will  direct  the  course  of  proceeding,  on  the  traverse  of  the  inquisition  re- 
turned, in  such  manner  as  may  be  most  useful  and  expedient,  so  ss  best  to 
inform  its  conscience,  and  afford  the  safest  conclusion  as  to  the  existenoe 
of  the  fiict  of  lunacy.  The  lunatic  may  be  brought  into  court,* after  tlw 
inquisition  is  returned,  and  an  inquiry  be  made,  by  inspection,  or  an  issue 
may  be  awarded  to  ascertain,  by  a  verdict  at  law,  the  existence  or  coo- 
tinuance  of  the  lunacy. 

The  roost  usual  and  proper  course  is,  to  have  the  issue  made  up  and  prspsiea 
for  trial,  under  the  direction  of  this  court,  instead  of  delivering  over  the 
record  and  traverse,  after  the  attorney  general  has  joined  issue  thereon,  lo 
the  court  of  law,  as  practised  in  England^  under  the  statuU  of  2  and  3 
Edie,  VI.,  which  has  not  been  re-enacted  or  adopted  here. 

At  the  time  of  directing  the  issue  at  law,  the  court  will,  if  oecessaryi  nsks 
a  provisional  order  for  the  care  of  the  lunatic^s  estate,  until  the  qosstion 
of  lunacy  is  determined. 

On  the  the  1 9tb  of  August  last,  a  commission,  in  the  nature 
of  a  writ  de  lunatico  inquirendo,  was  issued,  directed  to 
certain  commissioners,  to  inquire  of  the  lunacy  of  ^.  ''• 
Wendell,  of  the  town  of  Water  Vliet,  in  Albaruf  countj- 
It  was  founded  upon  the  petition,  &c.  of  Dow  A.  Fonda, 
and  Francis  Lansing,  jun.  The  commission  was  duly  exe- 
cuted on  the  29th  of  August,  and  it  was  found  that  WenAll 
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was  a  lunatic,  and  bad  been  so  for  tbirty  yean,  and  that  he      1815. 
had  coDBiderable  real  and    personal   eetate ;   that  he   had  JjJIJ^J^j^ 
sisters,  and  several  nephews  and  nieces,  by  a  deceased  bro-  Wxitbux. 
iher,  &c.     The  writ  and  inquisition  being  duly  returned  and  — — — — " 
filed  with  die  raster,  a  petition  was  presented  in  the  name  of 
the  lunatic,  dated  Ist  of  September,  praying  for  leave  to  tra- 
verse the  said  inquisition,  and  that  an  issue  might  be  ordered 
to  be  tried  at  law  ;  that,  on  the  AtYh  of  September^  a  petition 
was  presented  by  the  above  named  Dow  A.  Fonda,  and 
Fhincis  Lansing  jun«,  and  by  John  G.  Rwnney,  that  the 
custody  of  the  luaatic's  person  and  estate  might  be  granted 
to  them,  on  their  ^ving  due  security ;  that,  on  the  6th  of 
September^  a  rule  was  entered  that  the  lunatic  have  leave  to 
traverse  the  inquisition,  in  such  form  and  manner,  and  within 
such  time,  as  might  afterwards  be  directed. 

The  Chancellor.  The  order  of  the  6th  of  Septem- 
ber last  was  entered  provisionally,  leaving  the  course  of 
proceeding  to  be  afterwards  settled.  In  England,  the  tra- 
verse of  an  inquisition  of  lunacy,  or  idiocy,  is  now  consi- 
dered as  a  matter  of  right  under  the  statute  of  2  and  3  £. 
VI.,  and  it  stops  the  commission  at  once ;  and  the  record 
is  to  be  carried  to  the  K.  £.,  in  order  that  the  traverse  may 
be  tried.  This  was  the  opinion  of  Lord  Loughborough,  in 
the  cases,  ex  parte  Wragg  and  ex  parte  Feme;  (5  Ves. 
450.  832. ;)  and  the  record  of  such  a  traverse,  and  is- 
sue thereon,  in  chancery,  and  subsequent  trial  at  law,  is  to 
be  seen  in  the  precedent  of  Rex  v.  Stone,  in  Trematne's 
Pleas  of  the  Crown,  653. ;  and  the  proceeding  is,  also,  stated 
in  the  case  of  Rex  v.  Roberts,  {Str.  1308.)  But  Lord 
Hardwicke  did  not  seem  to  consider  the  statute  as  ope- 
rating in  so  peremptory  a  manner;  and  though  he  was 
vciy  cautious  of  extending  the  prerogative  of  the  crown,  in 
restraining  the  liberty  and  property  of  persons  labouring 
under  a  charge  of  lunacy,  yet,  in  the  case  ex  parte  Barns- 
ley,  (3  Atk.  184*,)  he  rejected  an  application  to  traverse 
Vol.  L  4G 


CASES  IN  CHANCERY. 

a  second  inqaisition  of  lanacj,  as  tending  to  delay,  expeoie, 
and  oppression ;  and  he  said,  in  another  case,  {ex  parte  Bo- 
WBSDKI.L.   berisj  3  Atk.  5.,)  that  if  the  party  was  entitled,  by  law,  to 

the  traverse,  he  need  not  apply  to  him,  though  he  tfaoagbt 

the  custody  of  the  estate,  or  person,  could  not  be  suspcDd- 
ed  without  leave.  But  we  need  not  stay  to  discuss  the  con- 
struction of  the  statute  referred  to,  for  the  provision  in  that 
of  2  £•  VI.  has  not  been  re-enacted  or  adopted.  The 
care  and  custody  of  idiots  and  lunatics,  being  confided  to 
this  court,  the  whole  control  of  the  inquisition,  and  the  man- 
ner in  which  that  control  shall  be  exercised,  would  seem  to 
depend  entirely  on  the  discretion  of  the  court. 

The  lunatic  may  be  brought  into  court,  and  an  inqoiij 
made,  by  inspection,  after  the  inquisition  is  returned,  as  vas 
declared  in  Helt^s  case;  (3  Alk.  634. ;)  and  in  the  case  of 
returning  sanity,  this  is  frequently  the  course,  aided,  alio, 
by  affidavits  and  the  certificates  of  physicians.  So,  on  tiie 
execution  of  the  commission,  the  commissioners  and  the 
jury  have  a  right  to  inspect  and  examine  the  lunatic.  (Ex 
parte  Soulhcotej  Amb.  109.)  An  issue  may  also  be  award- 
ed to  ascertain,  by  a  verdict  at  law,  the  existence,  or  con- 
tinuance, of  the  lunacy,  as  was  done  in  the  case  ex  j>flrte 
Holland.  (11  Ves.  10.)  If  a  traverse  be  tendered  and 
allowed,  and  the  attorney  general  has  filed  a  replication  and 
taken  issue  upon  it,  the  course,  in  England,  is,  undoabt- 
edly,  to  transmit  the  record  to  the  K.  fi.,  to  have  the  ques- 
tion tried  at  law.  But  as  the  whole  jurisdiction  of  the  sub- 
ject is  in  this  court,  the  object,  in  either  mode,  must  be  mere- 
ly ad  informandam  consdentiam,  and  to  arrive  at  a  safe 
conclusion  as  to  the  existence  of  the  fact.  The  decision  of 
a  jury  will  afford  tlie  most  satisfactory  evidence ;  and  the 
only  question  is,  whether  the  course  shall  be  by  an  i^ffie 
made  up  and  prepared  for  trial,  under  the  direction  of  this 
court,  or  by  delivering  over  to  the  supreme  court  the  recoru 
of  the  inquisition  and  traverse,  after  the  public  prosecutor 
«ball  have  been  called  to  join  issue  upon  it,  according  tome 
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practice  under  the  English  statute*     I  do  not  perceive  the      1815. 
necessity,  or  utility,  of  following  the  latter  mode ;  and  the  V^'^'^^^^ 
other  appears  to  be  preferable,  as  being  more  conformable  to  Wkndkll. 
the  ordinary  practice  of  the  court,  in  those  cases  in  which  it 
becomes  expedient  that  a  jury  should  pass  upon  a  matter  of 
fiu^t. 

A  trial  at  law  is  the  more  desirable,  and  the  more  necessa- 
ry, in  this  case,  since  the  petitioner's  sanity  has  never  been 
.questioned  until  now,  though,  according  to  the  finding  of  the 
inquisition,  he  has  been  a  lunatic  for  thirty  years. 

I  shall,  accordingly,  direct  an  issue  to  try  the  allegation  of 
lunacy,  to  be  made  and  prepared  by  the  parties  concerned, 
to  be  tried  at  the  next  circuit  court,  in  and  (or  Albany  coun- 
ty;  and  if  it  shall  be  found  necessary,  I  shall  make  a  provi- 
sional order  for  the  care  of  the  lunatic's  estate  until  the  lunacy- 
be  determined*  This  was  a  precaution  taken  in  the  case  of 
Heliy  just  now  mentioned. 

Order  for  an  issue  accordingly. 

-  The  order  was,  ^^  That  an  issue  be  made  and  settled  to 
try  the  question,  whether  £.  H.  fV,  be  a  lunatic^  or  men' 
tally  incapable  of  managing  his  own  affairs;  that  the 
said  issue  be  tried  at  the  next  Jllbany  circuH;  that  the 
counsel  for  the  lunatic,  in  the  first  instance,  prepare  the  issue, 
and  submit  it  to  the  counsel,  or  agent  of  the  party  suing  out 
the  commission ;  and  that,  if  they  cannot  agree  as  to  the 
form,  &c.  that  application  be  made  to  the  court ;  that  if  the 
counsel  for  £•  H.  Wendell  shall  omit  to  prepare,  and  serve 
on  the  opposite  party,  such  an  issue,  in  six  weeks  after 
service  of  a  copy  of  this  order,  then  the  order  for  an  issue 
Btiall  be  deemed  discharged.'' 


Abv.  17th. 
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1816. 


Bbdbll  against  BsDSLt. 

On  a  bill  bj  the  wife  againit  the  husband  for  a  divorce  from  bed  and  board, 
on  the  ground  of  cruel  u»age,  and  for  maiotenancet  the  court,  under  the 
circumstances  of  the  case,  having  a  due  regard  to  the  age  and  expectations 
of  the  parties,  decreed  a  divorce  for  five  years :  that  the  plaintlfl^  in  tha 
mean  time,  should  have  tha  cufto<ly  and  care  of  the  ckild^  a  dauf^Mar ; 
and  that  the  defendant  should  pay  100  dollars  a  year,  in  half  yearly  pay- 
ments, one  hrtif  to  be  applied  to  the  maintenance  of  the  plaintiff^  and  the 
other  half  to  the  maintenance  and  education  of  the  child,  it  appearingr 
from  the  master's  report  that  the  defendant  was  worth  abont  3,660  dollar^ 
and  his  annual  income  about  100  dollars;  and  tha  defendant  wudiractad 
to  pay  the  costs  of  this  suit. 

Licentious  conduct  and  misbehaviour  of  the  wife,  if  existing  before  the  al- 
leged acts  of  cruel  treatment  by  the  husband,  will  destroy  her  claim  for 
maintenance. 

BILL  filed  by  the  wife  against  the  husband  for  a  divorce 
from  bed  and  board,  for  cruel  usage,  and,  also,  for  a  mainte- 
nance, out  of  the  husband's  estate,  for  herself  and  child. 

It  charged  that  the  parties  were  married  in  1807,  and  be- 
tween that  time  and  JArDemberj  181S,  when  the  plaintiff 
abandoned  him,  the  defendant  was  in  the  habitual  practice 
of  beating  her,  and  otherwise  treating  her  ia  a  cruel  and  in- 
human  manner ;  and  many  instances  of  cruel  treatment  were 
specified.  The  bill  chained  that  the  defendant  is  addicted 
to  intemperance ;  and  that  they  have  one  cfaUd)  a  girl,  G  - 
years  of  age. 

The  answer  admitted  occasional  intoxication,  and  that  he 
struck  the  plaintiff  in  1808,  and  occasionally,  in  1809^  and 
sometimes  in  1811,  and  treated  her  with  more  severity  thui 
formerly.  The  defendant  admitted  that  he  turned  her  out 
of  the  house,  and  struck  her,  and  treated  her  harshly  in  )  8 1 3, 
but  it  was  owing  to  a  belief  of  an  illicit  intercourse  between 
her  and  71  B.,  in  th^t  ye^r.  That  when  she  went  away,  in 
1813,  she  took  away  considerable  of  his  property ;  and  he 
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stated,  particularly,  the  suspicious  conduct  of  the  plaintiff  in      1815. 
respect  to  T.  B. 

The  cause  was  pat  at  issue,  and  much  testimony  taken ; 
andonthehearing,in«/tme,  181d,areferencewa8directedtoa  _ 
master  to  take  an  account  of  the  estate  of  the  defendant,  and 
the  Falue  of  what  was  taken  away  by  the  plaintiff. 

The  master's  report  stated,  that  the  plaintiff  had  taken 
away  personal  property  to  the  amount  of  300  dollars,  and 
upwards ;  and  that  the  estate  of  the  defendant,  exclusive  of 
debts  and  charges  thereon,  was  worth  3,500  dollars,  but 
would  not  produce  an  annual  income  of  above  100  dollars. 

The  cause  came  on  to  a  hearing  on  the  report,  and  gene- 
rally on  the  pleadings  and  proofs. 

H.  Bleeckerj  for  the  plaintiff. 

Riggs^  contra. 

The  Chancellor.  Here  is  enough  shown  and  admitted 
to  justify  and  require  a  separation  of  the  parties.  But  as  it 
is  alleged  that  the  defendant  is  reformed,  as  to  his  intempe- 
rance, and  as  the  parties  are  young,  it  is  possible  that  a  tem- 
porary separation  will  be  sufficient  for  correction  and  admo- 
nition. I  shall  give  them  an  opportunity,  at  a  distant  period, 
of  re-entering  into  their  duties,  and  of  seeking  for  mutual 
consolation  and  happiness  in  conjugal  life.  The  statute  au- 
thorizes a  decree  of  divorce  from  bed  and  board,  for  unkind 
treatment,  to  be  for  ever,  or  only  for  a  limited  time.  The 
charge  set  up  in  the  answer,  of  licentious  conduct  in  the 
plaintiff,  in  1813,  would,  if  true,  greatly  diminish  her  claim 
to  maintenance ;  and  if  the  misbehaviour  had  existed  before 
the  first  cruel  usage  on  the  part  of  the  defendant,  it  would 
have  destroyed,  altogether,  any  just  claim  for  maintenance. 
(  Waikyns  v.  Wath/ns,  2  Atk.  96.)  But  the  charge  in  the  an- 
swer is  very  materially  weakened,  and  left  to  rest  in  doubt 
and  suspicion ;  and  it  is  to  be  observed,  that  the  defendant 


606  CASES  IN  CHANCERY. 

1815.       was  unkind  and  crael,  and  was  in  the  habit  of  beating  his 
wife,  for  years  before  the  charge  arose. 

Under  a  due  regard  to  the  circumstances  of  the  parties, 
and  their  future  hopes  and  expectations,  1  shall  decree: 

That  the  parties  be  divorced  from  bed  and  board  for 
five  years.  That  the  plaintiff  be  entitled,  during  that  time, 
to  the  custody  and  care  of  her  daughter.  That  the  defend- 
ant pay  100  dollarsayear,  in  half  yearly  payments,  towards 
the  maintenance  of  the  plaintiff,  and  the  child ;  and  (bat  one 
half  go  to  the  maintenance  of  the  plaintiff,  and  the  other 
half  towards  the  maintenance  and  education  of  the  child; 
and  that  the  defendant  pay  the  costs  of  this  suit. 

Decree  accordingly* 


*-y^* 


jVm.  nth.  PoMEROY  against  Pomerov. 

The  12th  section  of  the  act  conceroiog  divorces,  (sese.  36.  ch.  109. 1  «^*  R* 
L,  197.,)  relative  to  ncwrityfor  costs  to  be  given  by  the  plaiiitifi^  doeinot 
apply  where  the  bill  is  filed  on  the  ground  of  aduUtry^  though  the  bill 
contains,  also,  a  distinct  charge  of  cruel  and  inhuman  treatment. 

//  wenw,  that- the  charges  of  aduUery  and  enui  treatment  cannot  both  bo  con- 
•  tained  in  the  same  bill . 

BILL  by  the  wife  against  her  husband,  for  a  divorce,  on  s 
chaige  of  adultery,  and,  also,  of  cruel  usage. 

/.  Hamillon^  for  the  defendant,  moved  for  a  rule  that  the 
plaintiff  cause  security  for  costs  to  be  filed,  before  the  defeoo- 
ant  be  obliged  to  answer  that  part  of  the  bill  relating  to  the 
cruel  usage ;  he  relied  on  the  12th  section  of  the  act  concern- 
ing  divorces.    (Sess.  36.  ch.  102.) 

D,  Rodmauj  contra.  * 
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The  Chancellor  said,  that  if  the  bill  had  gone  only  for  181 5. 
a  divorce  from  bed  and  board,  and  for  cruel  usage,  the  statute 
referred  to  would  have  applied,  and  the  defendant  would 
have  been  entitled  to  such  security.  But  though  the  bill . 
had  such  a  charge,  it  contained,  also,  a  charge  of  adultery  ; 
and  he  doubted  whether  both  chaises  could  be  contained  in 
the  same  bill,  since  the  one  charge  required  an  answer  on 
oath,  and  the  other  did  not,  and  since  a  confession  of  the  one 
charge  was  conclusive,  but  not  as  to  the  other,  and  as  the 
decrees  were  essentially  different  in  the  two  cases.  At  any 
rate,  he  should  look,  for  the  purpose  of  this  motion,  to  the 
weightier  charge  of  adultery ;  and  the  defendant  was  not  en- 
titled to  security  for  costs  in  such  a  case,  unless,  perhaps, 
under  some  extraordinary  circumstances.  The  statute  did 
not  apply  to  such  a  bill  as  this,  but  only  to  a  bill  simply  for 
a  divorce  from  bed  and  board.  If  security  be  taken,  it  must 
be  for  the  costs  of  the  suit  at  large,  and  could  not  be  taken 
for  a  distinct  iogredient  in  the  bill. 

Motion  denied. 


iti»* 


Wiser,  an  infant^  &c.,  against  Blachlt,  and  the  Execu'    J^ov,  I7th 
tors  of  Vaii,.  '"«'  ""•• 

Where  a  replication  is  filed,  and  a  cause  set  down  for  hearing,  without  any 
rule  having  been  entered  to  produce  witnesses,  it  is  a  waiver  of  a  replica- 
tion; and  the  defendants  are  entitled  to  the  benefit  of  their  answers,  as  if 
the  cause  had  been  set  down  on  bill  and  answer. 

Where  a  bond,  given  by  a  surety  for  the  guardian  of  an  infant,  was  taken 
by  the  surrogate  in  the  name  of  the  people,  instead  of  the  infant,  the  court 
corrected  the  mistake,  and  considered  the  bond  as  of  equal  validity  as  if 
taken  in  the  name  of  the  infant. 

Where  the  intention  is  manifest,  this  court  will  always  relieve  against  mis- 
takes in  agreements,  and  that  as  well  in  the  case  of  a  tureiif  as  in  any 
other  case. 

THIS  cause  coming  on  to  a  hearing,  H.  Bhecker^  for  the 
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1815.      defeodants,  objected  to  the  hearing,  oq  the  ground,  that  to 
the  answers  of  the  executors  replications  bad  been  filed,  and 


WllKft  ,     ,        ,  1  ,  . 

▼.  that  no  rule  had  been  entered  to  produce  witnesses. 

BLACBItT. 


Riggs,  contra,  said,  that  as  the  cause  was  set  down  for  a 
hearing,  without  such  rule.it  wasa  waiver  of  the  replication, 
and  the  defendants  were  entitled  to  the  benefit  of  the  an- 
swers, as  if  the  cause  had  been  set  down  on  bill  and  answer. 

The  Chancellor  said,  this  was  the  consequence,  and 
the  objection  was  overruled. 

The  bill  was  filed  against  the  defendant,  Blachly^  as  guar- 
dian to  the  plaintiff,  charging  him  with  wasting  the  personal 
estate,  and  the  rents  and  profits  of  the  real  estates,  belonging 
to  his  ward ;  and  that  he  was  insolvent,  &c.,  and  prayed  for 
an  account ;  and  that  he  be  discharged  from  his  trust;  and^ 
also,  chaining  that  the  testator  of  the  other  defendants  was 
surety  for  the  guardian^s  fidelity,  and  praying  that  tbey  mig^t 
make  good  whatever  the  guardian  is  unable  to  pay  of  what 
was  due  to  the  plaintiff. 

The  answers  admitted  the  guardianship  and  security  as 
charged,  but  the  devastavit  and  the  insolvency  were  denied, 
though  the  guardian  stated  an  account  of  property  received 
by  him  as  guardian  ;  and  the  executors  insisted  that  the  bond 
ought  to  be  sued  at  law,  and  there  only. 

Some  proof  was  taken  in  the  cause. 

Riggs,  for  the  plaintiff,  contended,  1.  That  the  guardian 
had  received  property,  and  for  which  he  must  account,  and 
that  it  ought  to  be  referred  to  a  master  to  take  an  account, 
and  to  report  whether  he  be  a  fit  and  proper  person  to  con- 
tinue guardian. 

2.  That  the  surety  was  holden,  though  the  bond  taken  by 
the  surrogate  was  incorrectly  taken,  and  not  according  to  the 
form  prescribed  by  the  act,  (sess:  25.  ch.  110.,)  asit^^ 
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taken  in  the  naiM  of  the  people,  and  not  to  the  infant.  That      1815* 


WlBSlI 


this  court  will  correct  such  a  mistake,  and  enforce  tbe  bond 
according  to  the  agreement  and  intention  of  the  parties.  Hd         ▼• 
Cited  1  F«5.  456.     SAtLStQ.     1   Bro.  269.     1  P.   Wms.    ^^''^^^' 
eo.  377.  334.     9  Chan.  Cas.  225«     Prec.  in  Chan.  309. 

H»  Bletcker^  contra,  taid,  that  the  surety  was  not  holden, 
as  the  statute  had  prescribed  the  form  of  the  bond*  If  he 
was,  the  guardian  ought  first  to  be  found  in  default,  and  una^^ 
ble  to  account  and  satisfy,  but  here  was  no  evidence  of  any 
dtvoitavity  or  default  in  the  guardian. 

Taifc  Cbarcellor.  There  must  be  a  reference  to  the 
master,  to  take  an  account  of  the  property  which  it  is  admitted, 
or  proved,  has  come  to  the  possession  of  tbe  guardian ;  and, 
under  the  allegations  contained  in  the  case,  it  will  be  proper 
for  tbe  master  to  inquire,  also,  into  the  fitness  and  competen- 
cy of  the  guardian  to  continue  in  his  triist.  Perhaps  it  will 
be  premature  to  take  an  account  of  the  assets  in  the  hands 
of  the  executors  of  the  surety,  until  the  default  of  the  prin- 
cipal, and  his  inability  to  pay,  are  first  ascertained.  But  as 
to  the  main  point  in  the  case,  whether  the  surety  is  to  be 
holden,  though  the  bond  was  taken  in  the  name  of  the  people 
instead  of  the  name  of  the  infant,!  have  no  difiiculty  in 
saying,  that  it  is  within  the  ordinary  jurisdiction  of  this 
court  to  correct  such  a  mistake,  by  holding  the  party  ac- 
cording to  his  original  intention,  and  to  consider  the  bond  as 
taken  to  the  infant.  Where  the  intention  is  manifest,  this 
court  will  always  relieve  against  mistakes  in  agreements. 
(2  Atk.  203.  1  Ves.  317.)  The  case  cited  from  Free,  in 
Chancery  shows,  that  the  court  will  do  it  in  the  case  of  a 
surety.  Here  it  is  admitted  in  the  answer,  and  the  bond 
itself  is  conclusive  proof  that  Fat7  intended  to  bind  himself 
as  security  for  Blachly^  the  guardian ;  and,  whether  the  bond 
was  taken  in  the  name  of  the  infant,  or  in  the  name  of  the 
people,  in  trust  for  the  infant,  it  is  but  matter  of  form  and 
Vol.  I.  4H 
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1815.  not  of  substance  ;  it  would  be  intolerable  tbat  such  a 
mistake  should  prejudice  or  destroy  the  rights  of  the  in- 
fant. 

I  shall,  accordingly,  decree,  that  the  bond,  executed  by 
the  surety,  is  to  be  valid  as  a  security  to  the  like  extent  a' 
If  it  had  been  taken  by  the  surrogate  according  ta  the  act; 
that  the  guardian  shall  account  with  the  plaintiff  for  the 
moneys,  estate,  and  effects  of  the  plaintiff,  which  have  come 
to  his  hands  as  guardian ;  that  it  be  referred  to  a  master  Ui 
take  the  account,  and  also  to  inquire  and  ascertain  whether 
JS.,  the  guardian,  be  able  to  pay  what  may  be  found  due,  aod 
whether  he  haa  taken  due  care  of  the  plaintiff  and  her  es- 
tate ;  and  whether  he  be  a  suitable  person  to  continue  goar- 
dian ;  and  that  the  question  of  costs,  and  all  other  qaestioD^ 
be,  in  the  mean  time,  reserved. 

Decree  accorfingly* 
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Crotoit 

TirUHPIKB 

The   President^    Directors,    and   Company   or     the    Compast 
Croton  Turnpike  Road  against  Rtder  and  others.         Rtdrr. 


An  iojuDctioD  will  be  granted  to  secure  to  a  party  the  enjoyment  of  a  privi- 
lege, eonferred  by  statute,  of  which  be  is  in  the  actual  possession,  and 
when  his  legal  title  is  not  put  in  doubt. 

As  where  a  turnpike  company,  incorporated  with  the  exclusive  privilege  of 
erectiog  toll-gates,  and  receiving  toll,  had  duly  opened  and  established 
the  road,  with  gates,  fee. ;  and  certain  persons  with  a  view  to  avoid  the  pay- 
ment of  toll,  opened  a  by-road,  near  the  turnpike,  and  kept  it  open,  at 
their  own  expense,  for  the  use  of  the  public,  by  which  travellers  weia  ena- 
bled to  avoid  passing  through  tlie  gate  and  paying  toll  to  the  plaintiffs ;  the 
court  granted  a  perpetual  injunction  to  prevent  the  defendanu  from  using, 
or  allowing  others  to  use,  such  i oad,  and  ordered  the  same  to  be  shut  up. 


Abv.  3l8t. 


THE  bill,  in  this  case,  charged,  that  the  plaintiffs  were 
incorporated  by  the  act  of  the  6tb  of  Jprilj  1807,  for  the 
purpose  of  making  a  turnpike  road  from  the  house  of  TTio- 
mas  B.  Sears,  in  the  town  of  South  East,  to  the  meeting 
house  in  Sttphentovm,  under  the  regulations  of  the  general 
act  relative  to  turnpike  companies,  passed  the  13th  of 
March,  1807;  and  that,  by  a  supplementary  act,  passed 
the  18th  of  March,  1808,  in  favour  of  the  plaintiffs,  they 
were  authorized  to  extend  the  road  so  as  to  intersect  the 
Highland  Turnpike  at  Mount  Pleasant ;  that  the  road  was 
laid  out,  completed,  inspected,  and  the  toll-gates  erected 
according  to  the  act ;  and  that  the  road,  so  made,  was  es- 
tablished by  the  act  of  April  8th,  1811  ;  that  the  defend- 
ants and  others  combined  to  injure  the  plaintiffs  in  the  en- 
joyment of  their  road,  and  the  privileges  of  it ;  that  all  the 
defendants,  except  F.  Graham,  purchased,  in  fee,  in  1812, 
of  W,  Haight,  a  strip  of  land  three  rods  wide,  containing 
oneandahalfacres,  for  250  dollars,  which  sum  was  raised 
by  contribution  among  them ;  and  this  land  was  purchased 
to  be  used  as  a  road,  and  to  avoid  the  toll-gate  on  the  road 
of  the  plaintiffs  ;  that  the  defendants  caused  the  strip  of 
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land,  80  purchased  bj  tbem,  to  be  laid  out,  by  the  commii' 
sionere  of  highwa js,  in  Jime,  1 8 1 3,  as  a  public  highway,  and 
the  order  of  the  said  commissioners  was  recorded  the  17th  of 
November^  1812;  that  the  by-road,  marked  1,  3,  3,  on  a 
map  (a)  of  the  road  of  the  plaintifis,  annexed  to  their  bill,  is 
unnecessary,  the  turnpike  affording  a  way  as  good  and  as 
easy,  and  being  only  five  chains  and  one  link  longer;  that  the 
whole  object  of  the  defendants  in  laying  out  their  road, 
marked  1, 2,  3,  on  the  map,  was  to  avoid  the  toll-gate ;  that, 
on  appeal  to  the  court  of  common  pleas,  on  the  3l8t  of 
Jiovember^  1812,  the  judges  of  that  court  reversed  the  order 
of  the  commissioners  for  laying  out  the  road ;  that  the  plain- 
tiffs soon  after  caused  the  by-road  to  be  obstructed,  and 
defendants  again  opened  it ;  and  by  that  means  much  tra- 
velling is  diverted  from  the  gate  on  the  road  of  the  plain- 
tiffs, by  which  they  have  lost,  in  tolls,  1,000  doUars;  and 
that  the  defendants  persist  in  refusing  to  discontiooe  the 
by-road,    so  marked    1,    2,    3.      The   plaintiffi  prajed 


(a)  The  following  diagram,  taken  from  part  of  the  map,  will  be  luficient 
for  understanding  the  facts  in  the  case,  and  the  decisioo  of  the  court : 
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that  the  defendants  might  account,  and  pay  to  them  the  1819. 
amount  of  the  toJU  so  lost ;  and  might  be  decreed  to  dia-  ^"^^^^^^^^^ 
continue  their  said  by-road,  or  that  part  thereof  marked  1, 2,  Tvrhpiks 
3,  on  the  map,  and  to  close  up  the  same,  so  as  to  prevent  all  v 
persons  travelling  on  the  turnpike  from  using  it ;  and  that  ^ 
the  defendants  may  be  perpetually  enjoined  not  to  open  or 
use,  or  permit  to  be  opened  or  used,  as  a  road,  for  public 
use  or  travelling,  the  said  by-road,  so  marked  1 , 3,  3,  &c. 
The  defendants  put  in  a  joint  and  several  answer,  ad- 
mitting that  the  plaintiffs  were  incorporated  under  the  acts 
mentioned,  and  that  the  turnpike  road  was  laid  out  by  the  com- 
missioners, duly  appointed  under  those  acts,  who  reported  the 
road  well  made  according  to  the  acts,  and  that  the  governor 
authorized  the  erection  of  the  toll-gates,  &c. ;  but  the  de*^ 
fepdants  denied  that  the  road  was  mrade  as  the  act  prescrib- 
ed. They  admitted  the  facts  charged  in  the  bill,  as  to  the 
purchase  of  the  piece  of  land,  marked  on  the  map  1,  2,  3, 
but  denied  that  the  purchase  was  made  with  any  fraudulent 
intent,  or  with  a  view  to  injure  the  plaintiffs,  or  to  enable 
themselves,  or  others,  to  avoid  paying  toll ;  but  that  they 
purchased  it  for  their  benefit,  and  because  it  would  be  an 
advantage  to  the  country  to  have  it  laid  out  as  a  road,  it 
being  more  convenient  for  going  to  the  new  landing  o(  Spar- 
ta. They  admitted  that  the  new  road,  so  laid  out  by  them, 
might,  and  did,  enable  persons  to  avoid  passing  through  the 
turnpike  gate,  and  paying  toll  to  the  plaintiffs  ;  and  that  the 
new  road  marked  1,  2,  3,  was  only  four  chains  and  one  link 
shorter  than  the  road  through  the  toll-gate ;  but  they  de- 
nied that  the  road  was  so  laid  out  by  them  for  the  purpose 
and  intent  charged  in  the  bill.  They  admitted  that  the 
commissioners  of  highways  had  declared  the  road  a  public 
hi^way,  and  that  their  order  was  recorded  the  17th  of 
M>vember,  1813 ;  and  that  the  order  was  reversed,  on  ap- 
peal, by  the  court  of  common  pleas,  because  maintain- 
ing the  road  would  be  a  great  public  burden  ;  that  the  road 
had  been  since  kept  open  for  public  use  and  travel,  though 
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not  at  the  public  expense,  but  that  it  was  so  kept  open  onlf. 
as  that  travellers  were  not  hindered  from  using  it ;  and  tbey 
denied  that  they,  or  other  persons,  bad  used  the  roadtor 
the  purpose  of  avoiding  the  toll-gate.  They  admit  that  the 
plaintiffs  obstructed  the  by-road,  and  that  one  of  the  defend- 
ants (B.  Ryder)  removed  the  obstruction  ;  that  the  road  was, 
afterwards,  repaired  by  them,  and  for  their  use,  and  kept 
open  for  the  use  of  the  public,  as  they  did  not  conceive 
themselves  authorized  to  obstruct  it,  &c« 


Munro,  for  the  plaintifis* 

7*.  ^.  Emmet  and  Sampson,  for  the  defendants.  Tbey 
cited  1  Vesej/,477.     2  Fe*cy,  414.     2  Atk.  391. 

The  Chancellor.  The  plaintiffs  have  shown  a  clear 
and  undisputed  right,  by  statute,  to  the  taking  of  toll  at  the 
gates,  and  for  the  use  of  the  turnpike  road  mentioned  in  the 
pleadings.  They  were,  likewise,  at  the  commencement  of 
the  suit,  in  the  actual  possession  and  exercise  of  that  eicla- 
sive  right ;  and  the  question  is,  whether  the  establishment  of 
the  open  and  common  road,  designated  on  the  map  b;  the 
figures  1,  2, 3,  be  not  a  disturbance  of  that  right,  amountiog 
to  a  private  nuisance. 

There  can  be  no  question  as  to  the  right  of  the  plaintiffs. 
It  was  given  to  them  by  the  acts  of  the  legislature  of  the 
13th  of  March,  1807,  and  18th  of  March,  1808  ;  and  it  is 
shown  and  admitted,  that  they  conformed  to  the  conditions 
upon  which  the  grant  was  made.  The  road  was  daly  Wi 
out,  and  report  duly  made  by  commissioners  appointed  ac- 
cording to  law,  and  the  gates  were  then  erected  in  pursuance 
of  the  governor's  license.  The  road,  as  worked  and  con- 
structed, was  also  established  by  the  act  of  the  8th  otAprUt 
1811.  The  defendants  admit  that  they  combined  together 
to  purchase  jointly  of  fVUliam  Haight,  the  strip  of  land  on 
which  the  road  marked  1,  2, 3,  complained  of,  was  establish* 
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«d  and  opened.      They  admit  the  consideration  of  250       1815. 

dollars  was  raised  by  contribution,  and  a  deed  in  fee  taken  ^^fT^^^^^ 

Ckotov 
to  all  of  them,  except  Frederick  Graham^  on  the  10th  of  Tvrspixk 

December  J  1 811  •  They  admit  that  they  purchased  the  land  ^^^^'^ 
to  be  laid  out  as  a  road  for  their  benefit,  and  because  it  Ryp«a» 
would  be  a  public  advantage.  They  admit  that  this  new  *~ 
road  has  not  been  established  as  a  public  road ;  and  that  the 
distance  by  that  road  from  ./?.  to  X).,  on  the  map,  is  only 
4  chains  and  1  link  shorter  than  the  distance  between  the 
same  points  by  the  way  of  the  toll-gate.  They  admit  that  the 
new  road  has  been  kept  open  for  public  use  and  travel,  and 
maintained  as  such  by  private  expense,  by  not  impeding  tra- 
vellers from  using  it ;  and  they  admit  that  this  road  may,  and 
does,  enable  persons  to  avoid  passing  through  the  gate  and 
paying  toll  to  the  plaintiiTs.  After  these  admissions,  it  is  in 
vain  for  the  defendants  to  allege  that  the  road  was  established 
without  any  views  injurious  to  the  rights  of  the  plaintiffs. 
The  facts  speak  for  themselves ;  and  I  think  it  is  impossible 
for  any  person  to  cast  his  eye  upon  the  map,  which  is  made 
an  exhibit  in  the  cause,  without  being  struck,  at  once,  with 
the  conviction,  that  the  injury  is  direct,  palpable,  and  inevi- 
table,  and  that,  if  no  such  turnpike  gate  existed,  no  such  new 
road  would  have  been  purchased,  made,  and  kept  open. 

It  is,  then,  a  plain  case  of  a  material  and  mischievous  dis- 
turbance of  the  plaintiffs  in  the  enjoyment  of  the  statute 
privil^e,  which  was  granted  to  them  by  the  legislature 
for  public  purposes,  and  founded  on  a  valuable  considera- 
tion. 

The  only  question  is  as  to  the  remedy,  and  this  appears 
to  me  to  be  equally  certain. 

It  is  settled  that  an  injunction  is  the  proper  remedy  to  se- 
cure to  a  party  the  enjoyment  of  a  statute  privilege,  of  which 
he  is  in  the  actual  possession,  and  when  his  legal  title  is  not 
put  in  doubt.  The  Englisk  books  are  full  of  cases 
arising  under  this  head  of  equity  jurisdiction.  (Bush 
V.   Western^  Prec.  in  Chan,  530.     Whitchurch  r.  Hide,  S 
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1815.     ^tk.  391.)     But  I  need  not  enter  into  this  discussion,  for 
^"^^^^"^^  the  point  has  been  recently  settled  in  this  state,  in  the  case  of 


TvBJiPiKB  Livingston  and  FiUton  v*   Van  Ingen  and  othtrsy  (9  Johns» 
^^^'^*  Rep.  507.,)  and  1  shall  rest  upon  the  authority  of  that  case, 
,  RvBsa.      1^  upon  the  application  of  the  principles  on  which  it  was 
decided. 

The  equity  jurisdiction  in  such  a  case  ^  extremely  benign 
and  salutary.  Without  it,  the  party  would  be  exposed  to 
constant  and  ruinous  litigation,  as  well  as  to  have  bis  light 
excessively  impaired  by  frauds  and  evasion. 

If  such  a  contrivance  as  this  case  presents,  is  to  be  tolera- 
ted, all  our  statuteprivileges  of  the  like  kind,  on  which  mil- 
lions have  been  expended,  would  be  rendered  of  little  vslue, 
and  the  moneys  have  been  laid  out  in  vain. 

I  shall,  accordingly,  decree,  that  the  defendants  be  per- 
petually enjoined  from  opening  or  using,  or  permitting  to  be 
opened  and  used,  as  a  road  for  public  use  or  travel,  the  road 
designated  on  the  map  by  the  figures  1,  2,  3 ;  and  (bat  the 
same  be  closed  up  so  as  to  hinder  persons  travelling  on  the 
turnpike  road  from  using  it  as  an  open  road ;  and  that  the 
defendants,  except  Frederick  Graham^  pay  the  cofts  of  this 
suit ;  and  that  the  bill,  as  to  him,  be  dismissed. 
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Lavsing  against  Capron  and  othsks. 

Wbefe  a  noitca|«  it  given  t«  lecure  a  iun»  payable  ia  iaicalaieiii%  with  in« 
terest,  and,  on  default  in  payment  of  the  first  instalment,  a  bill  is  filed  by 
the  DQjtgagee,  the  defendant  will  not  be  allowed  to  stay  proeeedings,  on 
bringing  into  court  the  principal  and  interest  due,  with  the  costs  which  had 
aoeriiadj  aiilefe  be  also  put  in  an  aiuieer,  confessing  the  dt\Ay  At.  or  eaa* 
wot  to  a  decree  of  foreclosurey  to  remain  subject  to  the  Airther  order  of 
the  court  upon  a  subsequent  default. 

And  il  $eemsy  that,  in  such  case,  if  the  subsequent  instalments  are  punctually 
paid,  the  defendant  will  not  be  charged  with  the  further  eotit, 

THE  bill,  which  was  filed  the  30th  of  October,  1815, 
stated,  that  the  defendant,  Capron,  on  the  SOihot  September, 
1813,  mortgaged  to  the  defendants,  Lockwood  and  MPher- 
son,  certain  lots  of  land  in  Albany,  to  secure  the  payment  of 
1,890  dollars,  being  the  consideration  money  for  the  pnr- 
chaae  of  the  lots  of  them,  on  that  day ;  the  amount  was  to 
be  paid  in  three  instalments,  of  630  dollars  each,  with  inter- 
est,  on  the  30th  of  September,  1814,  the  30th  of  Sy^tember, 
181S,  and  the  30th  of  September,  1816,  the  interest  to  be 
paid  annually*  That  die  mortgage  contained  a  power  of 
tale,  and  was  registered  die  29th  of  October,  1813.  That  the 
defendant,  LocAvood,  on  the  81h  o[  April,  1815,  assigned 
over  all  bis  interest  in  the  mortgage  to  MPherson,  who 
assigned  over  the  mortgage  to  the  plaintiff,  for  1,318  dollars 
and  83  cents.  That  Capron  omitted  to  pay  the  principal 
aad  interest  that  became  due,  so  that  the  estate  of  Uie  plain* 
tiff  became  absolute  at  law ;  and  he  prayed  that  the  princi- 
pal and  interest  due,  and  to  become  due,  might  be  decreed  to 
be  paid,  with  costs,  or  that  the  property  mortgaged  should 
be  sf  U,  &c. 

/.  r.  M  YMte$,  in  behalf  of  S.  Stef&rd,  the  aasignee  of 
the  mortgagor,  now  moved  thai  the  proceediogs  on  the  part 
Vol.  I.  4  I 
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)815.  of  the  plaintiff  be  stayed,  on  paying  into  court  the  instal- 
ments due,  with  the  interest  and  costs.  He  admitted  that 
the  defendants  bad  not  appeared  or  answered.  The  affida- 
.  vit  of  Stafford  was  read,  statii^  that  he  was  the  owner  of 
the  equity  of  redemption,  and  that  only  one  instalment  was 
due,  with  interest,  which  he  was  ready  to  pay;  with  interest 
and  costs. 

11)0  counsel  cited  the  act  for  the  amendment  of  the  law, 
tKR.L.  515.sess.  36.  ch.  56.  s.  6.  Stra.  515.  814. 
957.  1  Atk.  518.  2  Wm.  Bl.  906.  Barnes,  288.  Tidd?s 
Pr.  485,  486.     6  Term.  Rep.  399. 

J.  V.  Henry ^  contra,  contended,  that  the  plaintiff  was  en- 
titled to  an  answer,  and  a  decree  of  foreclosure,  to  be  en- 
tered at  the  expense  of  the  ^jefendants,  or  of  the  party  en- 
titled to  redeem,  and  to  remain  as  a  security  against  future 
defaults. 

Thb  Chancellor.  It  appears  from  the  authorities  cited 
on  the  part  of  the  defendants,  to  be  settled  in  the  courts  of 
law,  that  in  an  action  of  debt  upon  a  bond,  with  a  penalty  for 
the  payment  of  money  by  instalments,  when  only  part  of  the 
instalments  are  due,  the  defendants  may  bring  into  court  the 
.  money,  with  the  costs  accrued.  This  is  held  to  be  within 
the  equity,  though  it  is  not  within  the  letter,  of  the  statute  of 
4  Ann.  ch.  16.,  and  from  which  our  act  was  taken.  That 
statute  relates  to  the  bringing  in  the  whole  amount  of  the  con- 
dition  of  the  bond  pending  the  action,  so  that  the  bond  may  be 
discharged.  But  in  those  cases  the  permission  is  upon  terms, 
by  allowii^  the  plaintiff  to  enter  judgment  for  the  penalty,  to 
stand  as  a  security  for  the  future  instalments.  The  reason 
assigned  for  this  permission  to  the  plaintiff  is,  that  the  bond 
is  forfeited,  and  become  absolute  at  law,  and  the  plaintiff  is 
entitled  to  the  benefit  of  that  legal  advantage  so  far  as  to  take 
judgment  for  the  penalty,  to  stand  as  a  further  security ;  and 
because  it  is  not  reasonable  that  the  obligee  should  be  put  to 
a  new  action  for  every  fresh  default.    The  principle,  at  law. 


CASES  IN  CHANCERY.  «19 

has  considerable,  though  not  entire,  application  to  this  case.      1819. 
There  is  no  need  of  the  entry  of  a  decree  of  foreclosure  to 


Labsuto 


CAPRoir. 


give  security  to  the  debt,  for  the  lien  subsists,  and  its  value  ^  v< 
is  increased,  by  every  payment.  But,  on  the  other  hand, . 
the  institution  of  new  suits  in  this  court,  on  every  default,  is 
more  expensive,  and  may  be  difficult,  by  the  change  of 
parties,  in  relation  to  the  fund  *,  and  it  is  the  policy  of  this 
court  to  prevent  multiplicity  of  suits.  It  is,  therefore,  rea- 
sonable, since  the  plaintiff  has  been  put  to  his  suit  to  recover 
the  instalment  due,  that  the  party  applying  should  put  in  an 
answer,  confessing  the  debt,  or  consent  to  a  decree  of  fore* 
closure,  to  remain  subject  to  the  order  of  the  court  upon  a 
subsequent  default ;  and  that  the  question  of  costs,  on  taking 
such  a  decree,  be  subject  to  the  like  order.  If  the  future  in* 
stalments  be  punctually  paid,  I  shall,  probably,  not  chaige 
the  defendants  with  the  further  costs. 

I  shall,  therefore,  order,  that  the  party  applying  have  leave 
to  bring  into  court  the  principal  and  interest  now  due,  to- 
gether with  the  costs  hitherto  accrued,  on  his  enabling  the 
plaintiff,  by  answer  or  consent,  to  take  a  decree  of  foreclosure 
on  the  terms  aforesaid. 

Order  accordingly. 
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1815. 


schikvfbliv 
Stkwart. 

DteembtrfUl, 


SCHIEFFELIN  agaifUt  StBWART  Ain>  OTITERS. 

An  executor,  adoiinistritor,  or  trostee,  \t  oot  allowed  toinake  anygaiii^  \ 
Ik,  or  advantag «,  from  the  uie  of  the  truit  fuada,! 

If  he  negUgeatly  tuffei  tbe  trust  mooeyt  to  lie  idle,  he  U  ehargeaUe  with  a 
pie  interest. 

If  he  convert  the  trust  moneys  to  his  own  use,  or  employ  thetti  in  hit  biisi- 
nefs  or  Uade,  he  is  ehanceahle  with  compound  inUfuU 

Where  aa  adnlnistiator  employed  the  rooaeys  helongkig  to  the  intaiiataa 
estatei  \a  uade^  foi  his  own  benefit,  of  the  profits  of  which  he  refused  to 
l^ive  any  account,  tbe  master,  in  stating  an  account,  after  allowing  a  rea- 
sonable time  for  the  settlement  of  the  estate,  charged  tmnpvwidimitntt^ 
making  annual  resu  ia  the  accoants,  for  that  pufpos9|  which  waa  oeafir*^ 
ed  by  tbe  court. 

JOSEPH  HOPAT/^S,  of  the  city  of  JVe^-Fori,  died, 
in  JWy,  1803,  intestate,  leaving  a  widow  and  several  in&nt 
ebildren.  The  plaintiff  and  Elijah  Ferrifj  with  tbe  widow, 
were  appointed  administrators  of  the  estate  \  and  the  plaintiflT 
was  appointed  guardian  to  the  children,  who  are  still  under 
age.  The  principal  burdr^n  of  the  administration  devolved 
on  the  plaintiff,  and  the  goods  and  effects  of  the  intestate,  to 
a  large  amount,  came  into  his  hands.  He  had  paid  out  large 
sums  in  discharge  of  the  debts  of  the  intestate,  and  for  the 
maintenance  of  the  children ;  and  for  his  agency  in  tbe  ad- 
ministration he-  claimed  to  be  allowed  a  commission  out  of 
the  estate.  Considerable  sums  belonging  to  the  estate  still 
remained  in  the  hands  of  the  plaintiff,  and  he  was  desirous 
to  adjust  and  close  the  accounts,  and,  after  deducting  his  rea- 
sonable chaise  and  commissions,  to  paj  over  tbe  residue  to 
tbe  children,  or  to  their  guardians.  The  bill  stated  that  the 
plaintiff  could  not  come  to  an  adjustment  and  settlement  to 
his  accounts,  without  the  aid  of  this  court ;  and  he,  therefore, 
prayed,  that  an  account  might  be  decreed  to  be  taken  under 
the  direction  of  the  court,  that  he  might  be  allowed  a  reasona- 
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l^le  eoropenMtioD  for  bia  great  care  and  Irooble  in  relation  to      1315. 
the  estate,  and  the  proportions  of  the  children,  &c.  and  lor  ^^''V^ 
fliidi  other  relief,  &c.  v. 

The  defendants,  by  their  answer,  submitted  to  an  accpunt,    ^'"^^*** 
ftc.  but  resisted  the  plaintifi^^s  claim  for  commissions,  and 
prayed  that  the  plaintiff  might  be  decreed  to  pay  over  the 
moneys  belonging  to  the  estate,  in  bis  hands,  with  interest, 
&c. 

The  cause  being  at  issue,  several  witnesses  were  examined, 
and  an  order  of  reference  was  made  to  a  master,  to  take  and 
State  an  account,  &c.  The  master^s  report  contained  an 
account  of  all  the  moneys  collected  and  paid  by  the  plaintiff, 
as  adminifltrator,  from  the  8th  of  September j  1803,  when  the 
administration  was  granted,  to  the  time  of  taking  the  account 
of  both  the  real  and  personal  estate  of  the  intestate.  It  sta- 
ted ttie  balance  in  the  hands  of  the  administrator,  from  year 
to  year,  and  of  the  interest  thereon,  and  the  total  amount 
due,  at  the  date  of  the  report,  (6  th  o(  February^  1815,)  from 
the  plaintiff  to  the  representatives  of  the  intestate,  for  prin- 
cipal and  interest,  being  59,658  dollars  and  68  cents.  The 
master,  also,  stated,  that  he  allowed  the  plaintiff,  from  the 
eth  of  September,  1803,  to  the  6th  of  July,  1805,  for  the 
settlement  of  the  estate ;  the  last  debt  of  any  magnitude,  due 
from  the  intestate,  being  paid  by  the  plaintiff  on  the  day  last 
mentioned  ;  that,  from  that  day  until  the  time  of  the  report, 
very  large  balances,  and  at  no  time  less  than  33,000  dollars, 
constantly  remained  in  the  hands  of  the  plaintiff,  without  pro- 
ducing any  benefit  or  advantage  to  the  estate.  That  all  the 
Bums  paid  after  the  16th  of  July,  1805,  were  moneys  ad- 
vanced by  the  plaintiff,  with  one  or  two  trifling  exceptions, 
to  thedifierent  heirs  and  their  guardians;  that  he,  the  master, 
therefore,  made  annual  rests,  commencing  the  year  from  the 
last-mentioned  day.  That,  from  the  vouchers  submitted, 
on  taking  the  account,  and  from  the  examination  of  the  plain- 
tiff, it  appeared,  that  on  the  16th  oi  July,  1805,  and  before 
that  period,  the  plaintiff  kept  his  account,  as  administrator, 


6S2  CASES  IN  CHANCERY. 

1815.     ^th  the  bank  of  Jiew-  Fori,  and  continaed  it  there,  until  the 

^•^'^^"^  6th  of  Marck^  1806,  when  he  transferred  the  same  to  the 

V.         Manhattan  Bank^  where  it  was  continued  to  be  kept  antil 
St«wart.    ^^^ ,  QQ7^     r^^^^^  ^  g^^^U  pj^j.^  ^^1^  ^f  ^^  ^^^j^  belonging 

to  the  estate,  and  in  the  hands  of  the  plaintiff,  were,  at  anj 
time  daring  the  above  periods,  deposited  in  eitlier  of  tboae 
banks.  That,  from  May^  1 807,  to  the  time  of  accounting 
before  him,  (the  master,)  the  plaintiff  had  not  kept  any  ac- 
count, as  administrator,  with  any  bank  ;  nor  had  he  kept 
the  moneys  belonging  to  the  estate,  which,  from  time  to 
time,  came  into  his  hands,  separate  and  distinctfromhisown 
moneys;  but,  on  the  contrary,  had  blended  the  same  with 
his  own  private  property,  and  had  used  and  employed  the 
money  belonging  to  the  estate  in  his  business  or  trade,  and  bad 
loaned  large  sums  thereof  to  other  persons;  and  all  this  with- 
out accounting  to  the  estate,  either  by  way  of  interest  or 
otherwise.  That  in  making  the  yea/ly  rests,  he,  the  master, 
charged  the  plaintiff  with  compound  interest,  commeDciog 
from  the  16th  of  July,  1805,  on  the  balance  then  remaining 
in  hand  ;  t.  e.  one  yearns  interest  was  calculated  on  sQch 
balance  and  added  to  the  balance  of  principal  due  on  the 
16th  of  Ju/y,  1806,  and  both  made  principal,  upon  which 
aggregate  sum  interest  was  again  calculated  for  another  year, 
to  the  16th  of  Ju/y,  1807,  and  added  to  the  balance  of  prin- 
cipal due  on  that  alone,  and  so  on,  for  each  year,  during  the 
whole  term. 

The  following  exceptions  were  taken  to  the  report  of  the 
master:  1.  That  the  master  has  charged  the  plaintiff  with 
compound  interest,  upon  balances  remaining  in  his  hands 
subsequent  to  the  16thof«7t//y,  1805. 

2.  That  he  has  charged  him  with  any  interest  at  all* 

3.  That  he  has  refused  to  allow  the  plaintiff  any  commis- 
sions, or  compensation,  for  his  care  and  trouble. 

4.  That  he  allowed  the  plaintifftime  for  settlement  of  the 

estate,  only  from  the  8th  of  September,  1803,  to  the  16ft  of 
July,  1805. 
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5.  That  he  has  certified  that  the  plaintiff  used  and  em-      1815. 
ployed  the  money  belonging  to  his  intestate's  estate  in  his  g^^^^^Jf^^Jj^ 
business  or  trade,  whereas  the  pleadings  and  evidence  in  the         *• 
cause  do  not  warrant  such  a  conclusion.  ........^....^ 


Van  Vechten  and  H.  BUecker  argued,  for  the  plaintiff, 
in  support  of  the  exceptions.  They  cited  1  Fe^ey,  jun.  99. 
2  Atk.  410.  534.  604.  Prec.  in  Ch.  254.  1  Bro.  375. 
384.     3  Bro.  74. 

Henry  J  contra,  cited  4  Feseyy  620.  7  Vesey^  129.  11 
Vesey,  59.  99.     12  Veset/j  388. 

The  Chancellor.  As  the  plaintiff  took  no  exception  to 
the  testimony  taken  before  the  master,  and  has  not  shown,  by 
affidavit,  what  that  testimony  was,  nor  called  upon  the  master 
to  report  the  facts,  I  have  a  right  to  presume,  that  the  mas- 
ter had  sufficient  evidence  before  him  to  warrant  the  conclu- 
sion, that  the  plaintiff  had  used  and  employed  the  money 
belonging  to  the  estate  in  his  business  or  trade.  The  mas- 
ter says,  that  the  fact  of  the  appropriation  of  the  assets  by 
the  plaintiff  to  his  own  use,  appeared  from  the  vouchers  sub- 
mitted in  taking  the  account,  and  from  the  examination  of 
the  plaintiff.  How  can  I  say,  then,  that  this  allegation  is  not 
correct  and  true  ?  I  am  bound,  as  the  case  is  now  before 
me,  to  consider  every  fact  stated  in  the  report  to  have  been 
duly  established  by  competent  proof;  and  the  only  real 
question  in  the  case  is,  whether  the  charge  of  compound 
interest  be  proper. 

It  has  been  settled,  by  repeated  decisions,  that  executors 
and  administrators  are  not  entitled  to  any  commission  for 
^ecuting  their  trust ;  and  it  is  equally  well  established,  that 
they  must,  at  all  events,  pay  interest  upon  moneys  of  the 
estate  converted  to  their  use.  These  two  points  I  was  led 
to  examine,  with  much  care,  in  the  cases  of  Dunscomb  v. 
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181 5.      Dunscomb/  and  of  Manning  r.  Jlfonmnjf,t  and  to  which 
^"^^^^"^  it  will  DOW  be  sufficient  for  me  to  refer.    The  oolj  point 
V.         worth  conrideringy  is  the  compound  interest  which  the  mas- 
^"^^"'   ter  has  allowed. 
•jintcy  p.  508.     No  just  complaint  can  be  made  of  the  time  from  which 
fAnie,  p.^27.  ^^  compuUtioo  of  interest  be^n.    The  plaintiff  was  allow- 
ed  nearly  two   years  to  settle  the  estate,  without  beiqg 
^chargeable  with  interest.    For  a  considerable  part  of  that 
time  he  had  a  large  balance  in  hand,  and  the  time  was  amply 
sufficient,  in  this  case,  to  close  the  concerns  of  the  adminis- 
tration, and  the  debts  were  all  paid  within  that  time,  with 
one  or  two  trifling  exceptions.     It  was  the  duty  of  the  plain- 
tiff, from  that  time  forward,  to  have  made  distribution  of  the 
assets,  or  placed  them  in  a  situation  to  become  productive, 
and  to  accumulate  for  the  heirs.    He  did  neither,  but  em- 
ployed the  money  in  his  own  business,  or  trade,  or  in  making 
lai;ge  loans  for  his  own  benefit ;  and  as  he  has  not  disclosed 
(as  he  might  have  done  to  the  master)  what  were  the  profits 
of  the  assets  so  employed,  it  appears  to  me,  as  well  ob  priu« 
ciple  as  on  authority,  that  he  is  justly  chargeable  with  the 
interest  contained  in  the  report.    The  only  way  for  the 
plaintiff  to  avoid  this  conclusion,  was  by  fairly  disclosing 
'  what  be  had  made  by  the  use  of  the  money. 

The  courts  were,  anciently,  quite  lax  on  the  subject  of 
these  personal  trusts,  and  allowed  executors  to  convert  the 
moneys  of  the  testator  to  their  own  use,  without  any  aceount 
for  interest.  This  must  have  been  tfie  source  of  great 
abuse,  and  was  unjust  towards  the  cest%af  f  ue  trusty  VTribk 
such  a  pecuniary  privil^e,  the  office  of  trustee,  as  Lord 
LM^MorotfsrA^expressed  himself,  would  be  canvassed  for. 
This  blemish  in  the  English  jurisprudence  was  corrected 
as  eariy  as  the  case  of  RatcUffe  v.  Graves j  (1  f^m.  196. 
3  Ch.  Cos.  1 52.,)  in  which  the  Lord  Keeper  held,  and,  as  it 
is  said,  against  many  precedents,  that  the  admii^teator  mBst  * 
pay  interest  for  the  moneys  of  the  estate  employed  in  his 
own  business ;  and  he  laid  down  this  principle,  which  runs 
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through  all  the  subsequent  cases,   that  an  executor  ought      1815. 
not  to  (urn  the  money  to  his  oton  private  advantage*     The  ^^^^''^^^^ 
rate  of  interest  is  not  stated ;  and,  from  different  reports         ▼. 
of  that  case,  it  is  uncertain  whether  the  money  was  employed  * 

by  the  administrator  in  trade  or  in  loans.  The  recogni- 
tion of  die  principle  was,  however,  a  great  improTement ; 
but  the  modern  cases  have  felt  the  necessity  of  explaining 
and  defining  the  duties  and  responsibility  of  the  trustee  with 
more  precision,  in  order  to  give  greater  efficacy  to  the  just 
and  salutary  doctrine,  that  a  trustee  shall  never  be  permitted 
to  make  gsun  to  himself  of  the  trust  property. 

In  Mwtony.  Bennet,  (1  Bro.  359.,)  the  executor  mixed 
the  testator's  money  with  his  own,  and  applied  it  in  the 
course  of  his  trade ;  and  the  master,  in  taking  the  account, 
made  rests  every  year,  and  reported  a  lai^e  balance  against 
the  defendant ;  and  the  question  was,  whether  he  should  pay 
interest  for  the  sitmsj  from  time  to  time,  in  his  hands,  and  it 
was  decreed  that  he  should.  In  this  case  I  should  conclude, 
that  compound  interest  was  allowed,  though  the  making  of 
periodical  rests,  in  taking  an  account,  seems  not,  of  itself, 
necessary  to  imply  it.  Accounts  have  frequently  been  di- 
rected to  be  taken  with  annual  rests;  {2  Aik.  410.  534. 
6  Bro.  P.  C  319.  old  edit.;)  perhaps,  to  see  whether 
interest  ought  to  be  chained,  or  to  relieve  the  defendant  in 
the  application  of  his  payments  ;  and  in  one  instance  they 
were  expressly  directed  to  be  made  i^thout  prejudice  to 
the  question  of  interest.  (16  Fci?cy,  97.)  Whatever  might 
have  been  the  fact,  in  the  case  above  cited,  it  is  certain  that 
the  allowance  of  compound  interest  is  often  essential  to  car- 
ry into  complete  effect  the  principle  of  the  court,  that  no 
profit,  gain,  or  advantage,  shall  be  derived  to  the  trustee  from 
his  use  of  the  trust  funds.  All  the  gain  must  go  to  the  cesivy 
que  trust.  This  is  the  true  equity  doctrine.  It  secures 
fidelity,  and  removes  temptation ;  and  it  is  the  ground  of 
this  aUowance  of  annual  rests,  in  the  takii^  of  the  account, 
where  the  executor  has  used  the  property,  and  does  not  dis- 

VoL.  L  4  K 
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1815.  close  the  proceeds.  The  principle  was  more  clearly  en- 
^^•^■"v^^  forced  in  Treves  v.  Tawnskend.  (I  Bro.  384.,)  which  was 
▼.  the  case  of  the  assignee  of  a  bankrupt  who  sufiered  the  mo- 
Stkwart.  ^^y  ^£  ^^  estate  to  lie  idle  for  years  with  his  private 
banker.  The  Chancellor  considered  money  so  placed  as 
answering  the  purpose  of  credit  and  trade,  and  though  4 
per  cent,  was  the  usual  interest  of  the  court,  in  a  case  of 
mere  neglect  to  pay,  yet  it  was  presumed  that  the  money 
was  worth  5  per  cent,  to  the  assignee,  and  he  was  held  to 
account  for  all  the  gain ;  and  5  per  cent,  interest  was,  ac- 
cordingly, decreed,  with  costs.  The  same  rule  appears  in  a 
variety  of  other  cases,  (1  Vesey^  jun.  89.  4.  Vesey^  620. 
1 1  Vesey,  58.,)  in  which  the  increase  of  interest  to  5  per 
cent,  was  given  to  meet  a  presumed  gain.  In  Pocock  v. 
Reddingion,  (5  Vesey,  794.,)  an  executor  having  been 
guilty  of  a  breach  of  trust  by  selling  out  stock,  and  dealing 
improperly  with  the  trust  money,  the  cestinf  que  trust  was 
allowed  the  option  to  have  the  stock  replaced,  or  the  pro- 
ceeds of  the  sales,  with  interest  at  5  per  cent.,  or  more,  if 
more  had  been  made  by  it.  The  observations  of  Lord  Jll- 
vanity,  in  that  case,  are  strong  and  impressive.  The  de- 
fendant "  had  very  imprudently,  and,  he  must  say,  very 
improperly,  taken  upon  himself  to  lend  the  money  of  his 
ward  to  his  own  friends,  and  upon  personal  security,  and  for 
that  purpose  he  sold  out  stock,''  &c.  ^'  That  was  a  transaction 
that  it  was  impossible  to  permit  to  pass  without  animadver- 
sion. He  had  no  right  to  put  it  in  that  hazard.  No  man 
is  justified  in  putting  the  property,  of  which  he  is  trustee, 
in  jeopardy.  Therefore,  he  must  answer  for  the  money 
with  what  he  maybe  supposed  reasonably  to  have  made: 
and  if  he  made  more,  he  must  answer  for  that  too.'' 

But  there  are  cases  which  not  only  contain  the  general 
principle,  that  a  trustee  using  the  trust  money  must  account 
for  all  the  profit  of  it,  but,  in  order  to  reach  that  profit  when 
it  is  not  otherwise  ascertained,  they  adopt  the  very  rule  of 
computation  contained  in  the  report  before  us. 
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In  Foster  v.   Foster,  (2  Bro.  616.,)  the  defendant  was      1815. 

executor  of  a  receiver,  and  the  money  was  derived  from  the  c^^^^^^'T^^ 

rents  and  profits  of  land  ;  and  the  master  was  directed  to  v. 

Stswa&t 
compute  interest,  at  4  percent.,  on  the  balance  he  should L. 

each  year  find  in  the  hands  of  the  receiver,  and,  also,  of  the 
executor.  In  Raphael  v.  Boehmj  (11  Vesey,  92.,)  the 
direction  was  to  take  an  account  against  the  executor,  who 
was  a  trader,  and  to  compute  interest,  at  5  per  cent.,  on 
moneys  in  his  hands  from  the  time  he  received  it,  and  in  such 
computation  to  make  half  yearly  rests  for  the  very  purpose 
of  allowing  compound  interest.  This  was  carrying  the  rule 
far  beyond  the  present  report,  and  the  case  led  to  a  full  and 
able  discussion  of  the  whole  principle  ;  and  the  general  rule 
was  sanctioned  by  Lord  Eldon^  under  the  influence  of  all 
that  caution  and  anxious  inquiry  for  which  he  is  distinguished. 
It  was  declared,  in  that  case,  to  be  the  general  understanding 
of  the  masters,  that  where  rests  were  directed  to  be  made  in 
taking  an  account,  they  were  to  be  made  with  the  view  of 
computing  compound  interest ;  and  it  was  admitted  by  the 
counsel,  who  opposed  the  allowance,  that  if  a  trustee  had 
made,  or  if  there  were  ground  to  infer  that  he  had  made,  com- 
pound interest,  or  more,  he  must  account  accordingly.  The 
Chancellor  observed,  that  the  charge  of  compound  interest, 
in  that  case,  was  consistent  with  every  view  of  moral  justice ; 
and  that  the  court  would  shamefully  desert  its  duty  to  in- 
fants, by  adopting  a  rule  that  an  executor  might  keep 
money  in  his  hands  without  being  answerable  as  if  he  had 
accumulated  The  same  rule  was,  afterwards,  adopted  by 
Sir  Wm.  Grant j  in  Dom/ord  v.  Domford,  (12  Ves.  127.) 
It  would  be  easy  here  to  show,  as  was  done  in  that  case, 
the  injustice  to  the  infants  in  denying  compound  interest,  and 
the  direct  gain  that  would  be  permitted  to  the  plaintiff! 
Thus,  in  July,  1805,  he  had  in  hand  33,000  dollars  of 
moneys  belonging  to  the  estate,  and  no  debts  to  pay.  In 
July  J 1806,  he  received,  (as  we  must  presume,)  for  the  use 
of  that  fund,  in  his  trade  and  by  his  loans,  at  least,  the  simple 
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1S15.      interest,  or  2,310  dollars.     That  sum  he  will,  then,  retaio  ia 
^^^^*^^*^   his  business  for  nihe  years,  or  to  the  taking  of  the  account, 

SCHIKFPJELIV  y  *  <^  ^ 

▼.  free  of  interest.  The  next  year,  or  July^  1807,  he  receives 
TKWART.  j^j^^j^jjgp  year's  interest,  and  will  then  have  in  hand,  of  inte- 
rest, 4,620  dollars,  to  be  used  for  his  own  advantage,  for  eight 
years,  free  of  interest.  The  third  year  he  will  have  in  band 
near  7,000  dollars,  to  be  retained  for  seven  years,  without 
interest,  and  so  on  down  to  the  date  of  the  report.  The  fund, 
instead  of  accumulating  for  the  benefit  of  the  infants,  accu- 
mulates for  his  benefit.  In  this  way,  as  Lord  Eldon  ob- 
served, the  property  would  be  nearly  as  beneficial  to  the 
executor  as  to  the  infant,  and  this  would  overthrow  the  prin- 
ciples of  the  court.  Such  a  consequence  cannot  be  endured. 
A  man  in  trade  could  afford  a  large  premium  for  letters  of 
administration  upon  a  rich  estate,  especially  if  the  infant 
.  heirs  were  very  young.  What  temptation  would  thus  be 
held  out  to  delay  and  negligence  in  rendering  an  account ! 
What  inducements  to  trustees  to  employ  the  trust  moneys 
in  their  own  private  speculations  and  trade,  to  the  hazard  of 
the  loss  of  the  whole  fund  ! 

In  the  ordinary  case,  between  debtor  and  creditor,  com- 
pound interest  is  not  recoverable.  This  point  I  had  occa- 
sion to  examine  fully  in  the  case  of  The  State  of  CormectictU 
*'  j^nte.p.  13.  V.  Jackson**  But  here  a  chaise  of  such  interest  becomes 
indispensable  to  enable  us  to  reach  the  gain  or  profit  which 
the  plaintiff  ought  to  refund. 

It  cannot  be  amiss  to  observe,  at  the  conclusion  of  this 
opinion  that  the  civil  law  was  not  forgetful  of  the  justice  and 
necessity  of  such  a  strict  provision  against  trustees  who  con- 
verted  the  trust  moneys  to  their  own  use.  While  it  gave 
ordinary  interest  against  the  tutor,  who  suffered  the  pupiPs 
money  to  lie  idle ;  yet,  if  he  converted  it  to  his  own  purposes, 
he  was  held  responsible  for  interest  nan  ex  more  regtaniSi 
(as  5,  or  4,  or  3  per  cent*^)  sed  gravissimas  vel  mascmas 
usuras^  which  different  commentators  fix  at  12,  or  8,  or  6 
per  cent.,  while  4  per  cent,  was  the  ordinary  interest.  {Dig. 
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3.  5.  38     Ibid.  26.  7.  7.  6.  and  10.     Code,  5.  56. ,  with       1815. 
the  notes  of  Gothofredus^  and  Voet^s  Comm.  ad.  Pand*  lib.  y^^"""^"^^^ 
26.  tit.  7.  s*  9.)     Such  concidence,  on  this  particular  point,         v. 
between  two  such  systems  of  jurisprudence,  serves,  of  itself,     '^^^^^ 
to  show  that  the  principle  adopted  has  a  clear  foundation  in 
natural  justice,  or,  at  least,  is  recommended  by  the  obvious 
dictates  of  public  policy.     Indeed,  it  appears  to  me  to  be 
an  interesting  fact,  that  the  refusal  of  compound  interest,  in 
ordinary  cases,  between  debtor  and  creditor;  the  denial  of 
compensation  to  executors  and  other  trustees ;  the  charge  of 
simple  interest  against  them  when  they  negligently  suffer  the 
trust  moneys  to  lie  idle ;  and  the  charge  of  extraordinary  in- 
terest against  them  when  they  convert  it  to  their  own  use, 
are  distinct  principles,  not  only  well-settled  in  the  English 
law,  as  I  have  abundantly  shown  in  this,  and  in  the  other 
cases  referred  to,  but  they  all  existed  as  known  principles 
in  the  civil  law  of  Rome.     And  those  principles,  from  the 
prevalence  of  that  code,  are  now,  probably,  acknowledged 
and  settled,  as  part  of  their  common  law,  in  most  of  the  con- 
tinental nations  of  Europe, 

This  historical  fact  is  calculated  to  inspire  us  with  much 
respect  for  these  principles,  independent  of  their  practical 
utility  in  securing  the  diligence  and  fidelity  of  trustees. 

The  exceptions  to  the  report  must,  accordingly,  be  over- 
ruled. 

Exceptions  overruled. 
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1815. 

Parker  and  Bliss  against  Grant  and  others. 

A  decree  fairly  and  regularly  obtained,  by  default,  for  want  of  an  answer, 
■  will  not  be  set  aside  to  let  in  a  defence  founded  on  a  fraadulent  specula- 

Vec.  18th.         tion. 

The  application,  in  such  case,  is  to  the  grace  and  favour  of  the  court ;  and 
the  defendant  must  show  that  he  is  deserving  of  favour. 

THE  petition  of  the  defendants  stated,  that  the  plaintiffs 
filed  their  bill  on  the  1 1th  of  Jlprii  last,  and  it  set  forth  the 
substance  of  it,  which  related  to  fraud  alleged  in  the  pur- 
chase of  a  lottery  ticket  that  had  drawn  a  prize ;  that  an 
injunction  was  issued,  &c. ;  that  the  defendants,  intending  to 
defend  the  suit,  employed  D.  Rodman  as  their  solicitor, 
who  gave  notice  of  his  appearance  on  the  13th  of  Jlprii^ 
that  he  prepared  an  answer  to  the  bill,  the  substance  of 
which  was  set  forth  in  the  petition  ;  that  the  answer  was  en- 
grossed when  the  solicitor  was  informed  that  the  bill  had 
been  amended  -,  that  they  understood  that  the  amendment 
was  decreed  to' be  irregular,  and  expunged  ;  but,  on  special 
motion  for  that  purpose,  on  the  8th  of  May  last,  the  amend- 
ment was  re-inserted,  which  the  petitioner  set  forth,  and  that 
that  it  was  of  the  very  essence  of  the  bill,  and  without  which 
it  could  not  be  sustained  ;  that,  on  the  8th  of  JIfay,  an  order 
was  made  that  the  defendants  answer  the  bill,  as  amended, 
in  six  weeks,  or  that  the  bill  be  taken  pro  confeaso.  That, 
on  the  17th  of  July  last,  the  bill  was  taken  pro  confessOj  for 
want  of  an  answer,  and  that  the  amount  of  the  prize  was 
brought  into  court  and  invested  in  stock,  by  order  of  die 
court,  to  abide  the  event  of  the  suit.  That,  by  the  decree 
of  the  court,  of  the  30th  of  Xovember  last,  the  stock  was 
directed  to  be  transferred  to  the  plaintiffs,  and  the  defend- 
ants were  decreed  to  pay  the  costs  :  that  from  the  time  of 
filing  the  bill,  until  within  12  days  last  past,  the  defendants 
were  not  apprized  that  any  proceedings  were  had  against 
them,  for  want  of  an  answer,  or  that  the  bill  had  been  taken 
pro  confesso  ;  but  were  then  informed  that  their  solicitor  had 
suffered  a  continued  series  of  neglects ;  that  he  had  received 
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repeated  personal  notices  in  writing  from  the  solicitor  of  the  181 5. 
plaintiffs,  of  thd  different  steps  taken  in  the  cause,  and  had 
never  communicated  any  of  them  to  the  defendants,  but 
suffered  them  to  believe  that  their  defence  was  duly  attend-  _ 
ed  to,  and  that  no  laches  had  been  suffered  to  their  preju- 
dice :  that  the  defendants  were  always  ready  to  answer  the 
bill.  That  the  defendant,  Rootj  to  the  knowledge  of  their 
s9licitor,  bad  resided  continually  in  Albany y  and  that  Cutler 
resided  in  the  same  place  until  the  26th  of  Jtfoy,  when  he 
removed  to  New-York^  and  that  the  defendant.  Grants  re- 
sided in  Albany  until  the  Ist  of  May^  when  he  left  it,  but 
had  been  there  frequently  since,  and  now  resided  in  JVew- 
York  ;  and  that,  since  the  filing  of  the  bill,  their  solicitor  had 
conversed  very  often  with  the  defendant,  Rooi^  about  the 
suit,  and  had  been  paid,  several  times,  several  large  sums  of 
money,  for  fees,  &c. ;  that  the  solicitor  is  poor,  and  unable 
to  refund  to  the  defendants  any  damages,  &c.  The  peti- 
tioner prayed  for  leave  to  answer,  &c.  The  petition  was 
sworn  to  by  the  defendant,  Root^  who  added  that  he  believed, 
and  was  so  advised  by  his  counsel,  that  the  defendants  have 
a  good  and  substantial  defence  on  the  merits. 

/•  Hamiliqny  on  reading  the  petition,  moved  that  the  de- 
fendants have  leave  to  put  in  their  answer,  &,c. 

Henry  J  contra,  read  the  deposition  of  D.  Rodman^  stating 
that  he  was  retained  as  solicitor  for  the  defendants  -,  that  he 
entered  an  appearance  and  prepared  an  answer,  according  to 
instructions  in  the  handwriting  of  the  defendants ;  that  when 
he  showed  the  answer  to  Grants  he  said  it  was  not  correct, 
and  that  Root  had  no  interest  in  the  purchase,  and  that  he 
would  write  to  Cutler j  at  New-York^  and  abide  his  decision ; 
that,  in  October  last,  the  deponent,  being  in  Jiew-  York^  saw 
Ci4</er,  and  informed  him  of  the  objections  of  Gran<,  and 
CiUler  said  he  would  see  Grant  and  have  the  matter  fixed ; 
that  since  that  time  he  had  not  heard  from  Grant  or  Cutlery 
that  he  had  repeatedly  informed  the  defendant,  Root,  of  the 
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state  of  the  suit,  and  of  the  impossibility  of  filing  an  answer 
as  prepared,  and  that  the  defendants  must  agree  in  their 
story ;  that  Root  had  often  promised  to  write  to  Cutler ^  and 
.  have  every  thing  arranged ;  that  the  deponent  had  received 
no  more  than  40  dollars  from  the  defendants ;  that  he  had 
used  the  utmost  diligence  to  have  the  answer  filed ;  and  the 
omissions  and  neglects,  if  any,  were  solely  attributable  to  the 
defendants. 

The  Chancellor^  A  motion  was  made,  on  the  11th 
instant,  to  set  aside  the  decree  which  was  entered  on  the 
30th  o(  J^ovember,  and  to  permit  the  defendants  to  answer. 
That  motion  was  unaccompanied  with  any  affidavit  of  either 
of  the  defendants,  and  no  satisfactory  reason  was  given  why 
none  was  produced ;  and  the  affidavit  of  Mr.  Henry ^  the  soli- 
citor of  the  plaintiffs,  stated  the  history  of  the  cause,  and  the 
repeated  delays  of  the  defendants,  and  the  indulgence  grant- 
ed by  him  from  the  8th  of  May,  when  the  order  to  answ  er 
was  entered,  to  the  30ih  of  M'ovember,  when  the  final  de- 
cree was  pronounced  by  default,  after  the  cause  had  been 
regularly  set  down  for  hearing.  The  motion  was,  conse- 
quently, denied. 

The  same  motion  is  now  renewed,  and  accompanied  with 
an  affidavit  of  one  of  the  defendants,  disclosing  the  merits  of 
the  defence*  This  is  an  application  to  the  grace  and  favour 
of  the  court,  to  let  in  a  party  to  defend,  after  a  decree  has 
been  r^ularly  entered  against  him  by  default.  To  whom 
the  neglect  to  defend  in  proper  time  is  to  be  attributed,  I 
am  not  able  to  say,  as  the  defendants,  and  their  solicitor,  ac- 
cuse each  other  of  that  delay.  But  I  am  now  put  in  pos- 
session of  the  real  defence,  and,  admitting  all  that  is  stated  in 
the  petition,  I  am  of  opinion,  that  the  purchase  of  the  ticket 
was  a  fraudulent  speculation,  undeserving  of  favour.  I  will 
not  set  aside  a  decree  fairly  and  regularly  obtained,  to  let  in 
such  a  defence.    The  motion  is,  therefore,  denied,  with  costs. 

Order  accordingly. 

END  OF  THE  CASES. 
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ADULTERY. 

1.  Where  a  bill  for  a  divorce  on  the 
ground  of  adultery y  U  taken  pro 
confessOf  or  the  defendant,  in  his 
answer,  admits  the  adultery 
charged,  and  a  reference  is  made 
to  the  master,  nnder  the  3d  sec- 
tion of  the  act  concerning  di- 
vorces, (2  N.  R.  L.  197,  198.) 
to  take  the  proof  of  the  adultery, 
and  to  report  thereon,  &c. ;  by 
the  proof  to  be  taken  by  the 
master,  is  meant  legal  proof  ge- 
nerally ^  and  he  may,  therefore, 
receive  proof  of  the  confehion 
of  the  defendant,  which  must, 
however,  be  connected  with,  and 
supported  by,  other  proofs,  before 
the  court  will  decree  a  divorce 
n  vinculo  matrimonii.  Betts  v. 
Bett8j  197 
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2.  But  by  the  51st  rule  of  the  court, 
JunCf  1806,  evidence  of  the  con- 
fessions of  the  defendant  is  not 
admissible  at  all,  on  a  feigned  is- 
sue awarded  to  try  the  fact  of 
adultery.  Whether  this  rule  has 
not  gone  too  far  in  rejecting  this 
species  of  proof  altogetner?  Quae- 
re, ib. 

3.  To  give  the  court  jurisdiction  to 
decree  a  divorce,  a  vinculo  mor 
trimonii,  on  the  ground  of  adulte- 
ry, when  the  marriage  was  so- 
lemnized abroad,  it  must  clearly 
and  distinctly  appear,  from  the 
bill,  that  both  parties  were  inha- 
bitants of  the  state  at  the  time 
the  adultery  was  committed. 
WtxV.  Mix,  204 

4.  To  entitle  a  party  to  sustain  a  bill 
for  a  divorcCy  he  must  be  an  ac- 
tual and  bona  Jide  inhabitant  of 
the  state  at  the  time  of  the  adul- 
tery committed,  and  at  the  time 
of  exhibiting  the  bill.  WiUiam' 
son  v.  Paritienj  389 

5.  Where  the  plaintiff,  a  native  of 
Scotland,  married  his  wife  in 
New-Tork,  in  1780,  and  left  her 
in  1784,  and  went  to  the  W^egt- 
India,  and  continually  resided 
abroad,  excepting  only  a  short 
visit  to  New-Tori,  in  1792,  until 
the  time  of  filing  bis  bill  for  a  di- 
vorce, in  1813,  a  period  of  28 
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years ;  it  was  held  that  he  was  not 
an  inhabitant  of  the  state^  within 
the  words  or  intent  of  the  act,  t&. 

6.  A  decree  of  divorce,  a  vinculo 
mcUrimoniiy  though  the  adultery 
is  fully  ascertained,  is  not  grant- 
ed, of  course,  in  all  cases.  WiU 
liamson  v.  WiOiamstm^  488 

7*  If  the  husband,  subsequently  to 
the  adultery,  cohabits  with  his 
wife,  with  knowledge  of  her  guilt, 
it  is  a  remission  of  the  offence, 
and  a  bar  to  a  divorce,  ib. 

8.  Lapse  of  time,  abo,  or  a  long  ac- 
quiescence of  the  husband,  with- 
out any  disability  on  his  p^rt  to 
sue,  will  be  a  bar  to  a  prosecu- 
tion for  a  divorce^  fb. 

9.  As,  where  a  husband  having  been 
absent  from  his  wife  for  eight 
years,  in  a  foreign  country,  and 
she,  supposing  him  to  be  dead, 
married  another  person ;  and  the 
first  husband,  afterwards,  return- 
ed, and  finding  his  wife  cohabiting 
with  her  second  husband,  with- 
out taking  any  steps  to  obtain  a 
divorce,  went  abroad,  and  con- 
tinued absent  for  twenty  years, 
and  then  returned  again,  and 
filed  a  bill  for  a  divorce  against  his 
wife,  who  was  living  with  her 
second  husband,  by  whom  she 
had  several  children  y  the  court, 
though  the  counsel  of  both  par- 
ties consented  to  a  decree,  dis- 
missed the  bill,  with  costs,       ih. 
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1.  An  agent  or  trustee,  undertaking 
a  special  business,  cannot,  on  the 
subject  of  that  trust,  act  for  his 
own  benefit  to  the  injury  of  his 


principal.    Por^ttl  v.  Alexander 
and  otherif  394 

2.  If  an  agent  undertakes  to  judge 
whether  he  may  not  innocently 
depart  from  the  instructions  of 
his  principal,  he  does  it  at  his 
peril,  t^ 
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I.  Consideration. 
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1.  In  regard  to  chattel  interests,  an 
agreement  under  seal  imports  a 
consideration  at  law.  JBunit  and 
others  v.  Winihrop  and  otkersj 
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2.  And  a  voluntary  bond,  or  deed, 
of  a  chattel  interest,  will  be  sup- 
ported in  equity  without  consi- 
deration, t6. 

3.  A  eestuyque  frusf,  though  a  mere 
Yo]unteer,and  the  limitation  with- 
out consideration,  is  entitled  to 
the  aid  of  this  court ;  but  the  rule 
is  otherwise  where  the  party 
seeks  to  raue  an  interest  by  way 
of  trust,  on  a  covenant  or  exe- 
cutory agreement,  •&. 

4.  Provision  for  the  mother  of  a  bas- 
tard, and  for  her  infant,  is  a  suffi- 
cient consideration  to  support  a 
bond,  or  a  deed  of  personal  chat- 
tels, made  by  the  father  of  the 
child  for  that  purpose,  t6. 

Vide  Failure  of  CoNSfSKRATiON. 
Fkaudulsnt  Conveyances,  1,  2, 
3,,4,  5, 6. 

II.  Specijic  performance. 

5.  Where  a  bill,  filed  to  compel  a 
performance  of  a  parol  contract, 
to  compensate  the  plaintiff  for 
the  use  of  his  land,  could  not  be 
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sustained}  the  contract  not  being 
valid  by  the  statute  of  frauds ; 
yet  this  court  retained  the  bill, 
and  awarded  an  issue  of  quantum 
damnificatuByto  assess  the  dama- 
ges sustained  by  the  plaintiff  by 
the  acts  of  the  defendants,  as  the 
plaintiff  had  sustained  an  injury 
for  which  he  ought  to  be  com- 
pensated, and  for  which  he  had 
no  remedy,  or,  at  best,  a 
doubtful  and  inadequate  one,  at 
law.  PkUlipay.  Thompaon  and 
others  J  132 

6.  So,  where  possession  had  been  ta- 
ken of  land,  and  improvements 
made  under  an  agreement  void  by 
the  statute  of  frauds,  for  a  convey- 
ance or  lease,  although  an  execu- 
tion of  the  agreement  will  not  be 
decreed  on  the  ground  of  part 
performance,  yet  the  bill  will  be 
retained  for  the  purpose  of  af- 
fording the  party  a  reasonable 
con^ensaHon  for  beneficial  and 
lasting  improvements.  Parkhurst 
and  others  v.  Van  Cortkmdiy  274 

7*  A  court  of  equity  will  never  de- 
cree performance  where  the  re- 
medy is  not  mutual,  or  one  party 
only  is  bound  by  the  agreement. 
S.  C.  282 

S.  P.    Benedict  v.  Lynch,  370 

6.  Where  A.  contracted  to  convey 
to  B.,  *^  by  a  good  and  valid  con- 
veyance in  law,''  a  farm,  which 
was  originally  parcel  of  a  lam 
tract  of  ground  granted  by  the 
proprietor  of  a  manor  to  the  an- 
cestor of  A.,  in  fee,  '^yielding 
and  paying  to  the  grantor,  his 
heirs  and  assigns,  the  yearly  rent 
often  shillings  ;''  the  proportion 
of  which  quit-rent,  on  the  farm, 
was  54  cents  a  year ;  the  exist- 
ence of  the  quit-rent  being  known 
to  B.  at  the  time  of  the  contract, 
It  was  held  that  the  existence  of 
such  an  encumbrance,  if  it  were 
any,  was  no  objection  to  a  decree 


of  specific  performance  of  the 
contract.  Ten  Broeck  v.  Idving- 
eion,  357 

9*  Whether  such  a  quit-rent,  not 
having  been  demanded,  or  paid, 
for  a^ve  60  years,  will  not  be 
presumed  to  have  become  extin- 
guished by  lapse  of  time.  Quosre, 

ih, 

10.  In  the  sale  of  lands,  time  may 

make  part  of  the  essence  of  the 
contract;  and  on  default  at  the 
day,  without  any  just  excuse,  or 
any  acquiescence,  or  subsequent 
waiver  by  the  other  party,  the 
court  will  not  help  the  party  in 
default     Benedict  v.  Lyndi,  370 

1 1 .  Where  A.,  in  March,  1 8 10,  agreed 
to  purchase  a  farm  of  B.,  and  to 
pay  250  dollars  in  one  year;  one 
third  of  the  residue  of  the  pur- 
chase money  in  one  year  there- 
after ;  and  the  other  two  thirds 
in  the  two  successive  years ;  and, 
on  the  payments  being  made,  B. 
was  to  give  a  deed ;  and,  if  he 
failed  in  the  payments,  or  either 
of  them,  the  agreement  was  to  be 
void  ;  and  A.  entered  into  posses- 
sion under  the  agreement,  and 
made  improvements,  but  made 
no  payments ;  and  B.,  in  October, 
1813,  above  two  years  after  the 
first  default,  supposing  the  agree- 
ment void,  or  abandoned,  sold 
the  farm  to  a  third  person;  a 
bill  fiM  by  A.,  in  1814,  on  a 
tender  of  the  whole  purchase  mo- 
ney, for  a  specific  performance  of 
the  agreement,  was  dismissed, 
with  costs,  ib. 

Vide  Decbee,  I.  Evu»ence,  11.  14. 
Fraudulent  Conveyances,  8. 
Jurisdiction,  10. 

ALIEN. 

1  •  An  alien  enemy  may  take  personal 
property  by  succession,  as  next 


636 


INDEX. 


of  kin,  and  is  entitled  to  a  distri- 
butive share,  under  the  act  for  the 
distribution  of  intestate  estates; 
though  he  cannot  recover  it  du- 
ring a  war ;  but  it  remains  in  the 
hands  of  the  administrator,  in 
trust  for  him,  until  the  return  of 
peace.  Bradwell  and  others  v. 
Weeks;  206 

2.  An  alien  enemy  does  not  forfeit  his 
right  of  property.    S.  G.        208 

5.  An  alien  enemy,  who  is  permitted 
to  remain  in  the  country,  or  who 
is  brought  here  as  a  prisoner  of 
war,  may  sue  for  his  rights,     t6. 

ALIMONY. 

llde  DivoBCE,  1, 2,  3.  5, 6. 
AMENDMENT.   . 

1.'  Where  a  bill  on  demurrer  is  dis- 
missed for  want  of  equity,  on  the 
merits  of  the  case,  as  stated,  leave 
to  amend  the  bill  will  not  be 
granted.  Lyon  and  Brockway  v. 
TcUlmadge  and  others^  1 84 

2.  Amendments  are  granted  only 
where  there  is  some  defect  as  to 
parties,  or  some  omission,  or  mis- 
take, of  a  fact  or  circumstance, 
connected  with  the  substance  of 
the  case,  but  not  forming  the  sub- 
stance itself,  or  where  there  is 
some  defectr  in  the  prayer  for  re- 
lief, ib, 

S.  The  11th  rule  of  June,  1806,  al- 
lowing the  plaintiff  to  amend  his 
bill  of  course,  at  any  time  before 
answer,  plea,  or  demurrer  filed, 
does  not  apply  to  the  case  of  a 
bill  sworn  to  by  the  plaintiff,  as 
an  injunction  bill.  Parker  and 
Bliss  V.  Grant  and  others,    434 

ANSWER. 
Vide  E viDEKCB,  1. 1 .    Pleading,  III. 


APPEAL. 

1.  An  appeal,  in  the  first  instance, 
stays  all  prooeedings  in  this  court 
on  the  matter  appe^ed  from ;  and 
if  the  defendant  wishes  to  pro- 
ceed^ notwithstanding  the  appeal, 
he  must  apply  to  the  chancellor 
for  leave ;  and  unless  the  court  of 
errors  be  at  the  time  actually  in 
session,  and  have  the  c€uise 
before  them,  this  court  must  ex- 
ercise its  discretion  as  to  the  pro- 
priety of  allowing  the  defendant 
to  proceed.  Green  and  others 
v.  Winter,  ,  77 

2.  Where  an  account  was  ordered  to 

be  taken  before  a  master,  on  the 
principles  laid  down  in  the  de- 
cree, this  court  refused  to  allow 
the  account  to  be  taken  {lending 
the  appeal  from  that  decree^  nor 
would  it  direct  the  appellant  to 
deliver  over  deeds,  &c.  relative  to 
his  trust,  t^. 

3.  On  appesJ  from  this  couipt,  the  de- 
cree or  order  of  the  court  of  errors 
becomes,  to  this  court,  the  law  of 
the  case ;  and  the  party  can  have 
no  other  or  .  further  relief  than 
what  is  administered  by  the  de- 
cree of  the  court  above.  Gelsion 
V.  Codwise  and  others,  189 

4.  A  coart  of  review  gives  such  de- 

cree as  the  court  ^low  ought  to 
have  given  ;  and  when  the  plain- 
tiff below  brings  the  appeal, 
the  court  above  not  only  reverses 
what  is  wrong,  but  decrees  what 
is  right,  and  models  the  re- 
lief according  to  its  own  view  of 
the  ends  ef  justice,  and  the  exi- 
gencies of  the  case.    S.  C.     194 

5.  The  37th  rule  of  this  court,  made 
June  7th,  1 806,  requiringtheparty 
appealing  from  a  decree  or  order 
of  thb  court,  to  deposit  100 
dolhirs  with  the  register  or  assist- 
ant register,  to  answer  for  costs, 
&c.  is  an  equitable  and  salutary 
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rule,  intended  to  prevent  delay 
and  abuse.     Bradwell  v.  H^eeks, 

325 
6*  The  practice  on  an  appeal  is  to 
lodge  the  appeal  in  the  register's 
office ;  and  the  court  iibove  is  not 
possessed  of  the  jurisdiction  of 
the  cause,  until  the  petition  of 
appeal  has  been  presented  to 
them,  which  cannot  be  until  they 
are  in  session.  S.  C.  326 

APPEARANCE. 

Vide  Practice,  II. 

ARBITRATION. 

Vide  Award. 

ASSETS. 

Vide   Executor  and  Administra- 
tor, 1. 

ASSIGNMENT. 

Vide  Evidence,  II.  2. 

ATTORNEY  AND  CLIENT. 

Vide  Fraud,  1. 

• 

AWARD. 

1.  Arbitrators,  aAera  witness  had 
been  sworn  and  examined,  and 
they  were  left  alone  to  deliberate 
on  their  award,  called  the  witness 
•  again,  and  without  the  knowledge 
or  presence  of  the  parties,  exa- 
mined him  as  <<  to  matters  mate- 
rial to  the  controversy,  en  which 
he  had  before  given  testimony, 
but  about  which  the  arbitrators 
differed  as  to  what  the  witness 
did  testify  on  the  former  hear- 
ing.'^ An  injunction  to  stay  a 
suit  at  law,  on  the  arbitration 
bond,  for  the  performance  of  the 


award,  was  refused.  Herrick  v. 
Bknr  and  Blaivj  101 

Awards  cannot  be  impeached,  or 
set  aside,  unless  for  corruption, 
partiality,  or  gn-ss  misbehaviour 
in  the  arbitrators,  or  for  some 
palpable  mistake  o(  the  law  or  the 
fact,  ib. 

.  Where  a  cause  is  referred  by  con- 
sent of  parties,  under  an  oraer  of 
court,  and  the  referees,  who  were 
two  lawyers  and  a  merchant, 
were  to  decide  all  questions  in 
dispute  between  the  parties,  as 
well  matters  of  law  as  of  fact  i  and 
a  question  of  law,  as  to  a  will, 
put  in  issue  by  the  pleadings,  and 
discussed  before  the  referees, 
was  decided  by  them  ;  it  seems 
this  court  will  not  interfere  with 
the  award,  unless  a  gross  and  pal- 
pable mistake  is  shown.  jRoote- 
velt  and  others  v.  7%tirman,  221 

,  This  court  will  not  grant  an  in- 
junction to  stay  an  action  at  law 
on  an  award,  on  the  ground  that 
the  plaintiff  was  surprised  by  the 
principal  witness,  for  the  defend- 
ants, swearing  falsely  before  the 
arbitrators;  and  that  he  could 
have  proved  the  falsehood  of  the 
testimony,  if  the  arbitrators  would 
have  adjourned  the  hearing  for 
that  purpose,  which  they  refused 
to  do,  though  requested  by  the 
plaintiff,  who  offered  to  enlarge 
the  time  of  making  the  award. 
H  oodworth  v.  Van  Buskirk  and 
Slocumj  432 


B 

fiARON  AND  FEME. 

1.  A  husband  is  accountable  for  the 
personal  estate  of  his  wife,  se- 
cured to  her  separate  use  by  a 
deed  of  marriage  settlement,  and 
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which  has  come  into  his  hands 
duiing  the  coreiture ;  bat  not  for 
interest  on  moneys  he  may  htfe 
received  for  debts  due  to  her. 
MethadUt  Epucopal  Church  r. 
Jaquet  and  other^f  450 

2.  The  husband  is  also  accountable 
for  the  rents  and  profits  of  the 
wife's  real  estate,  received  by 
him;  and  lands  purchased  by 
him,  with  the  moneys  of  the  wife, 
are  deemed  to  be  held  in  trust 
for  her,  though  purchased  in  his 
own  name ;  and  a  third  person,  to 
whom  the  husband  had  conveyed 
an  estate  so  purchased,  with  no- 
tice of  the  manner  of  his  acquir- 
ing it,  was  held  to  be  chargeable 
with  the  trust ;  but  the  trustee  is 
to  be  allowed  for  any  benefi- 
cial and  permanent  improve- 
ments made  by  him  on  the  es- 
tate, fft. 

S.  Where,  by  a  marriage  settlement, 
the  whole  real  and  personal  estate 
of  the  wife  is  secured  to  her 
separate  use,  the  husband  is,  not- 
withstanding, bound  to  maintain 
his  wife  and  family  during  the 
coverture,  and  cannot  make  the 
expenses  a  charge  on  her  sepa- 
rate estate;  and  the  consent,  or 
agreement,  of  the  wife,  during 
coverture,  that  the  expenses 
should  be  borne  by  her  sepaiate 
estate,  is  nuU  and  void,  t6. 

4.  But  the  husband  is  entitled  to  an 
allowance  for  moneys  expended 
in  necessary  reparations  of  the 
wife's  separate  estate,  and  for 
any  specific  appropriation  of  her 
property,  with  her  assent  or  di- 
rection, for  her  benefit,  (not  be- 
ing for  the  ordinary  maintenance 
.   of  her  or  his  family,)  ib. 

Delivery  of  a  deed  of  marriage  settle- 
ment, vide  DmmDf  11. 18. 

TtWe  AnvLTXRT.    Divorce.  Doweb. 


Maseiaob.  Nb  Exeat,  4.  Sbt- 

TLBMBNT,  1. 

BIGAMY. 

Vide  Maebiaob. 

BILL  OF  DISCOVERY. 

Vide  DfScovBET* 

BILL  OF  REVIEW. 

Vide  Dbcebb,  3. 

BOND. 

Vide  JuEisnicTioN,  7t  8, 9- 


CANCELLING  INSTRUMENTS. 

Vide  JuEiSDicTioN,  Tj  8, 9. 

COLLATERAL  SECURITIES. 

Vide  Dbbtoe  ano  Ceboitor,  4. 

COMMISSIONS. 


1.  The  plaintiff' and  defendant 
joint  owners  of  a  ship  and  cargo, 
on  a  voyage  from  Nem^Tark  to 
Baiama^  and  back ;  and  the  de- 
fendant agreed  to  go  out  in  the 
ship  as  eupercargOf  and  the  plain- 
tifi"  agreed  to  pay  him,  as  a  com- 
pensation for  the  performance  of 
the  duties  of  a  supercargo,  the 
sum  of  10,000  dollars,  **  out  of 
the  proceeds  of  any  cargo  the 
ship  may  bring  from  Batama^  or 
to  ddiver  him  part  of  such  cargo^ 
to  that  amount,  at  the  current 
market  price,  on  its  arrival  at 
NeuhYarki  at  his  option."  The 
ship,  on  her  return  voyage,  from 
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necessUy,  put  into  St.  Kiits^ 
where  she  was  condemned 
as  unseawortby,  and  sold  with 
the  cargo,  and  the  proceeds  re- 
mitted, by  the  supercai^,  to 
New-York.  The  defendant  hav- 
ing caused  8,000  dollars  of  the 
sum  stipulated  to  be  paid  to  him 
by  the  agrement  to  be  insured, 
as  his  commUtioM,  he  recovered 
the  amount  in  a  suit  at  law,  of 
the  underwriters,  as  for  a  total 
loss,  on  the  ground  that  he  had 
no  remedy  on  the  agreement 
against  the  plaintiff,  hb  compen- 
sation being  payable  only  out  of 
a  particular  fund,  which  depend- 
ed on  a  contingency  that  had 
never  happened.  On  a  bill  filed 
against  the  defendant  for  an  ac- 
count, the  defendant  claimed  to 
retain  a  certain  sum  for  commis- 
sions and  for  services,  in  the  sale 
and  management  of  the  concern ; 
and  it  was  held  that  the  defend- 
ant was  not  entitled  to  any  allow- 
ance, on  a  quantum  meruiij  for 
his  services  merely  on  the  ground 
that  the  contingency  had  never 
happened  on  wnich  his  specific 
compensation  for  the  same  ser- 
vice was  to  depend;  nor  was 
he  entitled  to  any  compensa- 
tion for  his  services  at  St.  KUtSy 
as  he  still  acted  in  the  cha- 
racter of  supercargo,  and  the 
tales  there  were  substituted  for  a 
sale  in  Neuf'Yorkj  on  which,  by 
his  special  agreement,  he  was  to 
receive  no  commission.  FrankHn 
and  others  v.  Robineanj  157 
2.  Joint  owners,  or  partners,  are  not 
entitled  to  charge  each  other  for 
services  rendered  in  the  care  and 
management  of  the  joint  proper- 
ty, unless  there  is  a  special  agree- 
ment for  that  purpose.  ib, 

COMPOUND  INTEREST. 
Vide  Intebbst. 


CONSIDERATION. 

Vide  AoBXXMENT,  I. 

CONTRACT. 

Vide  AORBEMJSNT. 

CONTRIBUTION. 

1.  Where  a  bond,  payable  in  two  in- 
stalments, was  secured  by  a 
mortgage  on  a  mill.  Sec.,  and  the 
debtor  afterwards  gave  a  second 
mortgage  on  six  other  lots  of 
land  specifically,  to  secure  the 
payment  of  the  first  instalment, 
but  without  reference  to  the  first 
mortgage  J  and  all  the  parties, 
afterwards,  by  an  arrangement 
between  them,  declared  the  se- 
cond instalment  paid,  and  can- 
celled the  first  mortgage,  leaving 
the  second  mortgage  to  remain 
as  security  for  the  first  install- 
ment ;  and  at  a  sale  of  the  six 
lots,  under  a  subsequent  judg- 
ment, which  was  a  lien  on  the 
equity  of  redemption  in  these 
lots  only,  A.  purchased  two  lots, 
and  B.  four  lots,  knowing,  at  the 
time,  the  situation  of  the  mort- 
gage; and  B.,  afterwards,  pur- 
chased the  second  mortgage, 
and  filed  a  bill  to  foreclose;  it 
was  held  that  A,  was  bound  to 
contribute  towards  the  satisfac- 
tion of  the  principal  and  interest 
due  on  the  first  instalment,  ac- 
cording to  the  actual  relative 
value  of  the  lots,  and  not  accord- 
ing to  the  prices  for  which  they 
were  sold  at  the  sherifi^s  sale. 
Cheeeebrough  and  others  v.  Mil- 
lard and  others^  409 

Vide  Substitution. 

2.  Where  six  separate  lots,  or  par- 
cels of   land,  were  mortgaged, 
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and  the  mortgagee,  afterwards , 
released  four  of  the  lots  from  the 
mortgage,  leaving  the  original 
debt  to  stand  charged  on  the  re- 
maining two ;  k  was  held  that  the 
two  lots  were  chargeable  with 
their  rateable  proportion  only  of 
the  original  debt  and  interest,  ac- 
cording to  the  relative  value  of 
the  six  lots  at  the  date  of  the 
mortgage.  Stevens  and  others 
V.  (kxfper  and  othersy  425 

3.  Where  land  is  charged  with  a 
burden,  each  part  ought  to  bear 
no  more  than  its  due  proportion 
of  the  charge  3  and  equity  will 
compel  each  part  to  a  just  con- 
tribution, ib. 

4.  And  a  creditor  capnot,  by  any  as- 
signment or  act  of  his,  deprive 
the  co-debtors,  or  owners  of  the 
land,  of  their  right  of  contribu- 
tion against  each  other,  ib. 

S.  P.     Cheesebrough  and  others  v. 
Millard  and  others^  409 

5.  The  court  will  compel  the  creditor 
to  aid  the  contribution,  by  as- 
signing his  bonds  and  securities 
to  the  debtor,  or  surety,  or  own- 
er of  the  land,  whom  he  charges 
with  his  whole  demand ;  and  they 
will  not  permit  him  voluntarily 
to  defeat  this  right.  Stevens  arid 
others  v.  Cooper  and  others^  430 

6.  A  purchaser  of  part  of  lands 
mortgaged,  from  the  mortgagor, 
is  not  bound  to  contribute  rateably 
with  a  purchaser  of  the  equity 
of  redemption,  under  a  judgment 
subseqently  obtained,  towards 
the  Klischarge  of  the  mortgage; 
unless  the  residue  of  the  mort- 
gaged premises  proves  insufficient 
to  extinguish  the  debt.  Gill  v. 
Lyon  and  others^  447 


CORPORATION. 
Vide  PiiRADiNG,  I.  5, 6. 


COSTS. 

I.  Costs  in  general 
II.  Taxation. 
III.  Security  for  costs. 
I.  Costs  in  general. 

1.  Costs  are  in  the  discretion  of  the 
court.  Methodist  Epis.  Church 
and  others  v.  Jaqttes  and  others, 

77 

S.  P.    IVtcoff  V.  Trustees  of  Hunt- 

ington,  166 

2.  Costs  decreed  against  a  trustee 
who  had  been  guilty  of  negli- 
gence.    Gray  V.  Thompson,    82 

3.  If  a  final  decree  is  silent  as  to 
costs,  they  are  lost,  and  cannot, 
afterwards,  be  ordered  to  be  paid, 
unless  on  a  rehearing  the  decree 
has  been  opened  for  that  purpose. 
Travis  and  others  v.  Waters,  85 

4.  If  a  party  dies  before  the  costs  are 
decreed,  they  are  lost ;  the  gene- 
ral rule  being,  that  the  costs  die 
with  the  person;  but  if  costs 
have  been  decreed,  and  the  party 
dies  before  they  are  taxed,  they 
may  be  recovered  by  his  per- 
sonal representatives  on  a  bill  of 
revivor ;  but,  to  obtain  the  costs, 
tlie  executors,  or  personal  repre- 
sentatives, roust  be  before  the 
court  expressly  in  their  character 
as  such ;  for  if  the  bill  of  revi- 
vor states  the  plaintiffs  to  be 
the  heirs  and  devisees  of  the  par- 
ty deceased,  though  some  of  them, 
in  fact,  are  executors,  yet  they 
can  only  be  known  In  their  for* 
mer  characters,  and  not  as  execu- 
tors, ib, 

5.  On  a  bill  by  a  legatee  against  the 
administrator,  where  the  defend- 
ant submitted  to,  and  asked,  the 
direction  of  the  court,  his  costs 
were  ordered  to  be  paid  out  of 
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Dkt€i(,  153 

&  Costs  \fh  §tqmty  do  not  always 
M\fim  th^  avtat  of  tk»  cause; 
but  are  awafded,  or  pot,  accord-  12. 
ing  to  the  justice  of  tho  case,  in 
Ihtsonnddiscictiofi  of  the  court. 
fScoUv*  '£cmUe»  qflfuMtimgtan, 

166 

7.  ^4  whoro  %  plfULOtiff  bad  proba- 
\ik  cause  fqr'  seeking  the  aid  of 
tho  co|in,  but  Mled  in  establish- 
ing bis  tiide;.  but  the  detedant 
sboirod  noiWy  or  no  better  title  to 
lb*  yfpjNrty  in  dispute,  the  bill 
Y4S  'disBiia^d  witb^  costs  on 
nMNNrside,  ih.    ^3. 

6.  ^  stfbn^istKalor,  ok  trustee,  who 
sis^'^a  clain,and  litigates,  bona 
JUkf  ten  a  fiowriction  of  duty, 
nod  i^beie  no  intentuMial  default 
is  flfade  to  niHPsor,  will  not,  under 
liic  inncainMbafices  of  Ifie  case, 
be  charged  jMiiionaBy  with  the 
costs  \  but  their  must  be  faid  out 
f4  #he  assoto'  of  the  intMtate. 
jRf oset  oiuf  othert  ▼•  Mtftgatr^ifd^ 

473 

§•  A  fswcbaser  of  land  chargeabls 
with  /ronstrnrriye  notice  only,  by 
means  of  a  ^  pendcMj  is  not  to 
boiohafpd  v^  casts,  Iheie  b^ 
J9f  no  actual  fraud,  though  the 
purchase  is  set  aside  on  the 
ground  jof  Ak»  inpfa'ed  fraud. 
Murray  ^  Winter  v.  Balhu  ^ 
Hunt^  566 

AjHi^mr^iimBf  ill.   ft^unroB. 
WVmfm- 

Ift-  5ffl<»l?t*>M«^4yp<fnRf  have 
^ntoypnpd,  Q^  4^  ;dii;c^  is 
»WW^>  to  mmrf  j(^r  a  i^^taxation 
Of  costs.  Mfini^faift  tu^f^ik^  ▼• 
Mc^s,  44 

■  .?P»*  AW  epyptifiiff,  like 
„A^  W,?V  /?t^^caw  An  ichan- 
Vol.  I.  4  M 


ceif ,  ase  sobject  to  the  difOMtion 
ol  (he  court  .lief  JMmI  ^^co- 
pal  Church  and  oihsri  v.  Jaquti 
andaiKert,  66* 

But  the  general  rule  is,  that  if  the 
defeodant  submits  to  the  ezcep* 
tion,  the  plaintiff  has  his  costs ; 
and  if  the v  be  referred  to  a  mas- 
ter, the  plaintiff  shall  have  costs 
on  the  exceptions  ailowed,  and 
the  defendant  his  costs  on  the  ex- 
ceptions disallowed,  and  the  ba- 
lance struck  is  to  be  paid,        ib, 

III.  Security  far  costs. 

Tbqi^  tl}f  H^  rul^  9f  Xh^  coprt, 
{June^  1806,)  where  a  non-resi- 
rt?ptfil^>biU,Fefl»ir»|l»tfe- 
mtS  fo?  ^^\^  'hPttW  W  filed, 
ap4  if  A^  spljcitpr  U^r  thci  plain- 
tMT  proj^dii  If  it^out  ^lipg  secu- 

mom  9f  we  l>«W<re||  fWla"  5 
y«t  ti^  ppurt,  if  ^ppliCfA^P  "><* 
that  purpose  is  made  in  due  sea- 
son, Miff  if,  l^fer^  fhp  w)r«r  >» 

put  in,  OF  tl)^  ^r^  oppp^nity 
aftpr  ^  flej^p^pt  Jtpow|  cjf  the 
fac(  <{f  tk^  ijQp-rpifid^cp  j^f  the 
pj^^,  yf\\\  orcjef  prpfp^ings 
|ffl^f4rd;.M9>>)  i»<feWt^ffc»n- 
^y  for  cp^tS,  ti^  if,  tft  *  jpe^ter 
^Wq  (bai»  IfiP  dollaff ,  iff  A»P<*  *>y 
tkf  ptemtiff-  fr  *W  5v^>  t*"« 
cqu^  (ydfup^ij  51  iiond^  V\^  W^y> 
to  be  executed  to  the  defendant, 

wi*v-    *Wir  y.  4*fl«wJre  * 

Tanly,  202 

Tl^f  l?»h  gr^.  .of  fhf  ^i^  qftiacew 
jog  ^y^rtsfif  (SW.  *fr  c.  102. 

Ite  ll&intif 9  dRfiS  i»(ir  apply  ,yhere 

adultery,  though  the  bill  contains^ 
9i9»i  «f  di«IW^  clwrgp  .9U«7>«* 

f py  V.  tn^mwoyy  «^ 
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Security  for  costs  on   appeal,   vide 

AFFMALf  5.       PbACTICEi  II. 

COURT  OF  ERRORS- 

Vide  Appsal. 

CROSS  BILL. 

Fide  Pleading,  IL  13.    Pbactick. 
VIL27. 

D 


DEBTOR  AND  QREDITOR. 

1.  A  creditor  is  not  allowed  to  make 
it  a  condition  of  a  loan,  that  he 
shall  receive  a  compensation  for 
hie  eermces  in  procuring  the  mo- 
ney ;  as  the  allowing  such  a  de- 
mand has  a  tendency  to  usury 
and  oppression.   Hinev.Handy^ 

6 

2.  And  if  the  amount  of  such  com- 
pensation is  included  in  the  secu- 
rity given  for  the  loan,  the  court 
will,  on  the  debtor's  paying  into 
court  the  amount  reported  to  be 
due  by  a  master,  after  deducting 
the  sum  charged  for  such  services, 
grant  an  injunction  (on  payment 
ofcostsbythfl  plaintiff)  to  stay 
any  proceedings  on  the  mortgage, 

i&. 

3.  The  actual  expenses  of  the  wri- 
tings, or  securities,  are  to  be  paid 
by  the  borrower.     S.  C.  7 

4.  Collateral  securities  to  creditors, 
are  considered  as  trusts  for  the 
better  protection  of  their  debts ; 
and  equity  will  see  that  their  in-, 
tention  be  fulfilled.  Moeee  and 
others  v.  Murgatroyd  and  othere, 

119 

5.  A  creditor  filing  a  bill  against  an 
executor,  cannot  make  a  debtor 
of   the  estate  a    party,  except 


where  the  executor  is  insolvent, 
or  there  is  collusion  between  the 
executor  and  debtor,  or  in  some 
other  special  case.  Long  ▼.  Ms- 
jeetre  Sr  Tardy,  S05 

6.  As  where  A.  and  6.  carried  on 
trade,  as  partners,  with  the  funds 
of  A.,  in  the  name  of  B.^  and 
without  any  dissolution  of  the 
partnership,  or  rendering  any  ac- 
count to  A.,  B.,  afterwards,  with- 
out the  consent  of  A.,  entered  in- 
to a  partnership  with  C,  and  car- 
ried into  the  new  concern  all  the 
funds  of  the  former  partnership  ; 
and  A.,  on  the  death  of  B.,  filed 
a  bill  against  his  administratrix, 
'  and  C,  his  surviving  partner,  for 
a  discovery  and  account;  and  C. 
demurred  to  so  much  of  the  bill 
as  sought  an  account  from  him 
of  the  transactions  and  profits  of 
the  partnership  between  him  and 
the  intestate,  and  of  the  personal 
estate  of  the  intestate  in  his 
bands:  the  demurrer  was  over- 
ruled, ib. 

Contribution  between  co-debtors,  &c. 
vide  Contribution. 

Assets,  legal  and  equitable,  vide  Ezi- 
cuTOB  AND  Administrator,  L 

Vide  Mortgage. 

DECREE. 

1.  A  decree  on  a  bill  for  a  specific 
performance,  on  the  coming  in  of 
the  master's  report,  as  to  the 
quantity  of  land  to  be  conveyed, 
and  the  payments  made,  directhog 
the  balance  due  to  be  paid,  and 
the  conveyance  to  be  executed,  is 
a  final  decree.  Travis  tuui 
others  v.  Waters,  85 

2.  If  a  final  decree  is  silent  as  to 
costs,  they  are  lost,  and  cannot, 
afterwards,  be  ordered  to  be  paid, 
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unless^  on  a  rehearing,  the  decree 
has  been  opened  for  that  purpose. 
J^tttfia  and  others  V.  Heaters,  85 

S.  A  decree  can  never  be  impeached 
by  an  original  bill ; '  it  can  only 
be  questioned  by  a  bill  of  review. 
QeUton  v.  Codunse^  195 

4.  A  regular  decree  on  the  merits 
cannot  be  set  aside  on  motion  ; 
and  it  seems,  that  where  it  is 
sought  to  set  aside  a  decree  on 
the  ground  of  surprise  and  irre- 
gularity, the  course  is  to  apply 
by  petition.  Radley  and  others 
X.  Shaver  and  others,  200 

Appeal  from  decree,  vide  Appxal. 

Decree  by  default,  vide  Practice,  I. 

DECREE  OF  THE  COURT  OF 
ERRORS. 

Vide  Appeal,  3, 4* 

DEED. 

h  Construction^  voHdity,  and  ope- 
ration* 

11.  Execution  and  delivery. 

I.  Construction^  validity,  and  operor 
tion, 

1.  It  is  a  general  principle  in  the 
construction  of  written  instru- 
ments, that  a  particular  specifi- 
cation will  exclude  things  not 
specified.  NicoU  v.  Trustees  of 
Huntingtonj  183 

2.  Declarations  of  the  intention  or 
understanding  of  a  grantor,  dif- 
ferent from  the  intent  apparent 
on  the  face  of  a  deed,  or  of  con- 
ditions annexed  to  it,  to  be  efiec- 
tual,  roust  be  made  at  the  time  of 
executing  it.  Souverbye  and 
wife  V.  Arden  and  others,      %40 

3.  A  mbtake  in  drawing  a  deed  must 
be  clearly  proved,  ih. 


4.  As  between  the  parties,  a  volun- 
tary actual  transfer,  by  deed,  of 
a  chattel  interest,  is  valid,  with- 
out any  consideration  appearing. 
Bunn  and  others  v.  JVinthrop 
and  others,  329 

5.  Plate   used  in  the  family  passes 

under  a  devise  or  conveyance  of 
<^  household  goods  and  furni- 
ture,'' ti. 

6.  A  deed,  false  in  a  material  point, 
is  not  entitled  to  fdl  credit. 
WendeUy.  Van  Rensselaer,  352 

7.  Where  a  deed,  in  fee,  contained 
a  reservation  of  the  right  of 
^^  cutting  and  hewing  timber,  and 
grazing  ilk  the  woods  not  appro- 
priated or  fenced  in ;"  it  was  held 
that  the  right  reserved  ceased  aa 
soon  as  the  premises  were  fenced 
in  by  the  grantee,  especially 
where  it  appeared  that  the  pre- 
mises had  been  enclosed  for 
above  80  years,  and  the  right, 
during  that  period,  had  not  been 
claimed  or  exercised.  Ten  Broeck 
V.  Livingston,  357 

8.  Such  rights  may  be  lost  by  long 
negligence  and  disuse  ;  and  pre- 
sumptions of  their  release,  or 
discharge,  are  favoured  for  the 
sake  of  quieting  possessions,    t6. 

9*  Where  a  deed  has  been  duly  exe- 
cuted and  delivered,  a  subse- 
quent surrender  or  destruction  of 
it  will  not  devest  the  estate  con- 
veyed by  it.  Nicholson  v.  Halsey 
and  others,  417 

Vide  Evidence,  II.  9, 10, 11. 

II.  Execution  and  delivery. 

10.  If,  at  the  time  of  executing  a 
deed,  there  was  no  delivery,  or 
intention  to  deliver,  these  are 
facts  which  should  be  explicitly 
proved  by  the  grantor.  Souver^ 
bye  and  wife  v.  Arden  andothers, 

240 


04A 


INDEX. 


li.  If  AdMdiito  been  duly  UcBvei^d 
M  IM  lltkt  hUtJnue^  the  iubse- 
^dt  ctntcldy  tiKhhy  the  grant- 
t/ty  Will  tm  de»ti%ythe  effect  of 
lAe  delivH^r*  ooiiveyiftyl?  aim/ 
vi/e  V.  ^ri/en  oikf  MAa^,      240 

12;  A  deH  iMy  tite  delivered  to  a 
tiiH^  ff^n&tij  M  the  iervnty  or 
Imu^  of  tftfe  grftnt^  wM  such 
delivery  will  be  valid,  tfr. 

IS.  A  feAcmtUr^  ^HM^rtem,  faiHy 
fewlfe^istfwftyk  Mlldi^i^  inequi- 

2,  a^  the  fWAitOi^  tmle^  there 
}  deir  liiid  d6dtive  |ntkf  tEnkt 
lleVieVer  plAted^  DOT  iM^nded  to 
|Mfft^  VI th  tiA  MflMBfthMl  tif  the 
tlMl:  «fnk  tf  tie  ntahd  ir^  diere 
nhMtbe  olfrSir  GhH^wiMlMvces  be- 
«fd^  tMe  tti)!l^  flict  of  till  MaiQ- 
ffif  ?t,  to  aihow  that  h  was  not  in- 
UMM  to  Ife  libsdMe,  t&. 

14.  If  ti  4eM  be'dofy  «i«cated  4n  the 
tfirst  in^nce  so  ab  to  take  effect, 
any  BObKieqiMnt  d^lvery  h  null 
and  Void.    ^.  C.  258 

15.  Whefe  a  diM  W«b  depMhed  by 

the  grantor  with  W.,ltfaA  afcrow, 
t6  be  delivered  t6  the  *gi«nflcfe  dn 
Ir)i  prMuc^g  a  xMfrt^i^  execu- 
ted and  recordfKly  atid  a  certifi- 
cate of  tife  cle¥k  wf  no  encum- 
braoeesOKi  red6rd,  aM  W.,  on 
receiving  the  mortgage  «nd  cer- 
tificate of  teg^try,  &e.  xMiver- 
ed  tlfe  deMI  to  the  Ifranteo,  and 
the  grantor  received  the  mort- 
gage, %c.  ^m  W.y  and  treated 
it  afterwards  as  a  valid  mort- 
gage ;  he  was  held  to  be  conclu- 
ded from  ftenying  the  delivery 
of  the  deedy  on  the  ground 
that  the  ^ife  of  the  mortgagor 
had  not  acknowledged  the  mort- 
gage, and  that  the  mortage  was 
erroueouflly  registered,  for  less 
than  the  trbe  sum.  Frott  and 
diktra  v.  Beehntm,  288 

l6.  A  4eed,  delivered  aft  an  escrow^ 
tftkes  effect  only  from  the  time 
of  the  performance  of  the  con- 


dilian,  and  tie  actaal  dttiiery  to 
the  gtuniee:  tacept  in  cases 
whera  a  feiatkNS  back  fa  iStt  ont 


dcKv^  is  necesiafy  tdgNetf- 
fcct  to  the  deed,  ar  tatheinler- 
wediatl^  canv^ytnc^  of  the  gran- 
tee; but  nol  ^  betW^BA  third 
pendns.  Fnm  md  viluh  t. 
hnkmtmi  288 

17*  A  vatontliry  conveyance^  or  let- 
theiirf^nt,  thoagh  retanted  by  the 
^rauitn^  in  Ms  ^fussesaioa,  aiitil  his 
deMh^  is  fMNi.  Bum  mUndm 
V.  mnOStip  md  xMen,      829 

16.  Where  a  dbed  of  namige  settle- 
ment was  executed  in  the  pn- 
MA<5e  t)f  #f  tiMses^  aad  kM  oh 
the  table,  and  the  marriage  took 
pnce  nntaMBdiafety  A^MslKr^n 
the  4>re8ence  of  all  the  parties; 
and  the  deed,  Vidi)i^«il>t)ther 
or  more  fornMi)  delivery,  vas 
taken  by  the  wife,  (he  cestey  ^ 
trtutj  and  kept  in  her  possession 
until  her  death  ^  this  was  bdd, 
under  the  circumstances,  to  be  a 
food  and  valid  deed.  MetiuM 
Episcdpal  Church  v.  Jaquet  and 
others,  450 

Ofet^AULt. 

Vidb  t^RAOTICE;  I. 

DEFEASANCE. 

Vide  MoRTOAOB)  1.  3. 

DEMUftR^ft. 

FufePLKADING^IY. 

bE^OSltrONS. 

Viie  EviDENCBy  111. 

DESCENT. 

1.  Where  the   I^al    and  equitable 
estates  in  land,  being  co-extensive, 
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ttdite  in  the  same  person,  the 
eqttittiUe  is  nei^ged  in  the  legal 
cstat^)  which  descends  according 
to  the  rnlte  of  law.  Nick»h(m  v. 
ikOaef^mtid  oikerSf  417 

2.  Thus,  if  the  legal  estate  in  fee  de- 
sbend,  ex  parte  matenka^Atid  the 
eqailAbte  estate  in  fee,  ex  parte 
paienMy  the  equitable  estate  is 
nerved  in  the  legal,  and  both  go 
in  lire  Ime  6f  descent  of  the  legal 
estate^  t6. 

8.  As  ^h^re  A.,  having  paid  noney 
#Dr  the  pwrohase  of  land^  died  be- 
fore any  conveyance  was  made, 
and  B.,  aftehvardft,  took  n  con- 
vejAace  of  tiie  land,  in  truit,  for 
the  inla'nt  daughter  of  A.,  to 
whom  he,  afterwards,  executed  a 
deed  fa  fee ;  she  wad  held  to  have 
lieqahvd  the  legal  estate  fay  pur- 
chase $  Hhdon  her  death,  without 
isSne,  the  estate  descended  to  her 
brotbsrs  anil  sisters  of  the  half 
blood,  to  th^  ezdusion  of  her 
paternal  uncle,  .        ib, 

DEVISE. 

1 .  T.,  by  bis  last  wilt,  after  giving  to 
hh  )Hipp4^e^,  R.,  N.,  S.,  &c., 
each  1,000  pounds,  as  they  came 
of  age^  devised  two  houses  and 
lots-,  "  with  eVery  right  agreeable 
to  the  deeds  of  the  same,"  to  R., 
to  be  delivered  to  him  as  soon  as 
he  cartie  to  the  age  of  21  years ; 
and  if  he  died  <^  before  he  came 
to  slge,  am/ whhout  anale  issue," 
he  devised  the  same  to  N.,  *'  to 
be  delivered  to  him  as  soon  as  he 
oom«s  to  the  iige  of  2i  years." 
**  The  first  possessor,  (R.)  as 
soon  as  his  first  male  child  shall 
come  to  Ae  age  of  21  years,  it 
is  my  will  that  the  right  of  the 
said  tiodses  be  to  him,  his  h^rs 
MdHMligns,  lbrev«r;  but  not  to 
he  dfof^ed  of  befere  iiis  eldest 
sdn  eottiite  to  ;age  $"  whoever  gets 


the  hooslB,  to  hav«  no  elaim  to 
the  1,000  pounda^  before  left 
him,  but  hb  share  to  be  equally 
divided  with  thfe  other  legatees. 
R.  arrived  at  the  age  of  21  years, 
but  had  no  isiue. 
It  was  held  that,  by  the  words  '^  dy- 
ing without  inate  tftue,"  R.  took 
an  estate  tail,  by  the  Engtieh  law, 
or  an  estate  in  fee  ttndtt*  aur 
stanite$  th4t  the  fee  vasled  in  R., 
on  hift  attamibg  the  nge  of  21 
years^  or  having  male  issuei  either 
event  being  sufficient  ior  that 
purpose.  Rooeeifeli  mndidkerey, 
Thurmtm^  220 

2.  That  the  clause,  that  the  first 
taker  wa*  not  to  dispose  of  the 
estate  before  his  eldest  son  came 
of  age,  did  not  engraft  an  execu- 
tory devise  <m  the  praeeding  fee, 
but  WBte  intended  by  the  testator 
^e  a  temporary  restrittion  on  the 
power  of  alienation^  and  being 
repugnant  to  the  nature  of  the 
estate,  was  void,  ib* 

DISCOVERY. 

1.  If  a  bill  seeks  discow^ry  in  aid  of 
the  jurisdiction  of  a  Couft  of  law, 
it  must  appear  that  toch  aid  is 
clearly  necessary,  and  the  dis- 
covery material  to  the  defence; 
for  w^ete  the  facts  depend  on 
the  testimony  of  witnesses)  and 
the  eomt  of  law  can  compel 
their  attendance^  this  eoutt^will 
not  interfere.  Qekton  amtd  8chenck 
V.  Hoyt^  543 

2.  It  seetos  thtft  this  court  will  not 
sustain  a  bill  of  discovery,  lind  an 
injunction,  merely  to  procure 
such  admissions  by  the  party  as 
might  be  used  in  mitigation  of 
damages,  in  an  action  of  treftpass, 
at  law,  unless,  perhaps,  in  very 
special  cnses,  t6. 

Vide  In JUNcridN,  II.  y.  12.  14,  15. 


646 


INDEX 


New  TriaLi  4.  Pleading,  III. 
14|  15|  16. 

DISTRIBUTION. 

Vide  Alikn. 

DIVORCE. 

1.  Pending  a  bill  by  a  wife  for  a 
divorce,  to  which  the  defendant 
had  demurred,  and  before  a  hear- 
ing on  the  demurrer,  on  the  peti- 
tion of  the  plaintiff,  setting  forth 
that  sbe  was  abandoned  by  the  de- 
fendant, and  wholly  destitute  of 
all  means  of  support,  and  for  car- 
rying on  the  suit,  the  court,  under 
the  circumstances  of  the  case, 
ordered  an  allowance  of  thirty 
dollars  a  month,  to  be  paid  by 
the  defendant  to  the  plaintiff, 
monthly,  or  to  the  register,  for 
her  use,  until  the  further  order  of 
the  court.     Mix  v.  Mix,        108 

2.  Where  a  wife  had  filed  a  bill  for 
aUmontf,  &c,  against  her  hus- 
band, and  it  appeared  that  he  had 
abandoned  her  without  any  sup- 
port, and  threatened  to  leave  the 
state,  the  court,  on  the  petition 
of  the  wife,  granted  a  writ  of  ne 
exeat  republica  against  the  hus- 

'    band.     Denton  v.  Denton^     364 

3.  rending  a  bill  for  a  divorce  by  a 
wife  against  her  husband,  and 
before  answer,  the  court  will 
allow  a  monthly  sum  to  the  wife, 
as  aft'mofiy,  and  also  a  sum  to  be 
paid  to  her,  by  her  husband, 
towards  defraying  the  expenses 
of  her  suit,  ib. 

4.  A  divorce  will  not  be  decreed  on 
the  consent  of  parties.  WiUioM' 
eon  V.  WUliameon^  488 

5.  On  a  bill  by  the  wife  against  the 
husband,  for  a  divorce  from  bed 
and  board,  on  the  ground  of  cruel 
usage,  and  for  maintenance,  the 
court,  under  the  circumstances  of 


the  case,  having  a  due  r^^ard  to 
the  age  and  expectations  of  the 
parties,  decreed  a  divorce  for 
five  years;  that  the  plaintiff,  in 
the  mean  time,  should  have  the 
custody  and  care  of  the  child,  a 
dau«(hter;  and  that  the  defend- 
ant should  pay  100  dollars  a  year, 
in  half  yearly  payments,  one  half 
to  be  applied  to  the  maintenance 
of  the  plaintiff,  and  the  other 
half  to  the  maintenance  and 
education  of  the  child,  it  ap- 
pearing from  the  master's  report 
that  the  defendant  was  worth 
about  8,500  dollars,  the  annual 
income  of  which  was  about  100 
jdollars;  and  the  defendant  was 
^(irected  to  pay  the  costs  of  the 
^  nit.     Bedell  v.  BedtO^  604 

6.'^Licentious  conduct  and  misbeha- 
viour of  the  wife,  if  existing  be- 
fgre  the  alleged  acts  of  cruel 
treatment  by  the  husband,  will 
destroy  her  claim  for  mainte- 
nance, ib. 

7«  The  12th  section  of  the  act  con- 
cerning divorces,  (sess.  S6.  c 
102.  2  R.  L.  197.;  relative  to 
security  for  costs  to  be  given  by 
the  plaintiff,  does  not  apply  where 
the  bill  is  filed  on  the  ground  of 
€uiultery,  though  the  bill  contains 
also  a  distinct  charge  of  cruel 
and  inhuman  treatment.  Pome- 
ray  v.  Pumeroy^  606 

8.  It  seems,  that  the  charges  of  adul- 
tery and  cruel  treatment,  cannot 
both  be  contained  in  the  same 
bill,  ib. 

Divorce  a  vinado  matrimonii^  vide 
AnuLTsaY. 

DOWER. 

1.  Where,  on  a  bill  of  foreclosure, 
the  widow  of  the  mortgagor  was 
made  a  party,  and  answered,  and 
submitted  to  the  decree  of  the 
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courts  she  was  held  entitled  to 
the  ase  of  one  third  of  the  sur* 
plus  proceeds  of  the  sale  of  the 
mortgaged  premises,  remaining 
in  court  after  satisfying  the  mort- 
gage debt,  as  her  equitable  dow- 
er :  and  to  her  costs,  to  be  paid 
out  of  the  other  two  /hirds,  Ta- 
belt  V.  Tab  fie  and  others^  45 
2.  Widow  of  mortgagor  is,  at  laW| 
entitled  te  dower,  subject  to  the 
mortgagCi  ib. 

DROWNED  LANDS  IN  ORANGE 
COUNTY. 

The  commissioners  under  the  act 
relative  to  draining  the  droumed 
lande  in  Orange  county ^  (sess.  30. 
c.  25.)  had  no  right  to  use  the 
lands  of  a  party,  or  to  remove  or 
destroy  his  property,  without  a 
valid  and  legal  contract  with  him 
for  that  purpose,  or  until  com- 
pensation had  been  made  and 
tendered  to  him  according  to  the 
act.     Phillips  v.  Thompson^  132 


E 

EQUITY  OF  REDEiMPTION. 
Vide  MoRTOAOE,  III. 

ESCROW. 

Fif(feDEED,IL  15, 16. 

ESTATE. 

Legal  and  equitable,  vide  Descent. 

Fee  simple  and  teil,  vide  Devise,  1. 

EVIDENCE. 

I.  Written  emdence. 


11.  Farol evidence  to  explain,  vary ^ 
or  contradict  written  inetrU" 
menu. 

III.  Parol  evidence^  witneues,  and 
examination. 

I.  Written  evidence. 

1.  A  plaintiff  cannot  read  his  own 

answer  to  a  bill  of  discovery  in 
a  cross  suit  in  evidence,  unless  the 
defendant  chooses  first  to  produce 
it.  Phillips  V.  Thompson  and 
others,  131 

Testimony  requisite  to  repel  denial 
in  answer,  vide  post.  III.  18, 19} 
20. 

Conclusiveness  of  judgment  or  decree, 
vide  Res  Judicata. 

II.  Parol  evidence  to  explain,  vary,  or 
contradict  written  instruments. 

2.  Where  an  assignment  is,  on  the 
face  of  it,  general,  yet,  if  it  be  ad- 
mitted to  be  different  in  its  pur- 
pose, or  for  a  specific  security, 
parol  evidence  is  admissible  to 
show  the  real  intent  of  the  parties. 
Moses  nnd  others  v.  Murgatroyd 
and  others,  119 

3.  Parol  evidence  is  inadmissible  to 
supply  or  contradict,  enlarge  or 
vary,  the  words  of  a  will,  or  to 
explain  the  intention  of  the  testa- 
tor, except  there  is  a  latent  ambi- 
guity arising  dehors  the  will,  as  to 
the  person  or  subject  meant  to  be 
described  ;  or  to  rebut  a  resulting 
trust.  Mann  and  others  v.  The 
Exe.ru  tors  of  Mann,  23 1 

4.  Declarations  of  the  intention  or 

understanding  of  a  grantor,  differ- 
ent from  the  intent  apparent  on 
the  face  of  a  deed,  or  of  condi- 
tions annexed  to  it,  to  be  effec- 
tual, must  be  made  at  the  time  of 


m 
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e^KutiiigH.  Skmvtrby^m^unfe 
V.  4r4en  a^  Qtkfrs,  240 

5.  If,  at  the  time  of  ezeciiting  a  deed, 

there  was  no  delivery^or  iDten- 
)ioo  la  deliver,  ibet^  are  facts 
which  should  be  explicitly  proved 
by  the  grantor,  t6. 

6.  So,  a  mistake  in  dmwifig  a  deed 
must  be  clearly  proved,  t6. 

7.  Wb^r*  «n  agreement  19  reduced 
tp  writing,  all  pr^evious  negotia- 
tions, resting  in  jvoro/,  are  eztin- 
gjlHshfid  by  the  written  oontract, 
Md  Gf^Qopt  be  resorted  to  tp  help 
out  or  explain  it^  v^egning. 
Parkhurst  and  others  v.  Van 
Canbrndf^  273 

6;.  A  Contract  cannot  rest  par|]y  in 
writing,  and  partly  in  pai^al  9  and 
where  a  part  performance  is  set 
ifp  j(9  AlLke  the  qise  oiff,  pf  the  at^r 
tute  of  fr^udf ,  tjie  party  is  not  al- 
lowed to  resort  to  parol  evidence 
ip  aid  of  th^  written  ^grieeaient. 

ib. 

9.  Parol  evidence  is  inadmissible  to 
jWPPPrt  90  agreenusnt  set  np  in 
.cci|iira4ictiun  io  a  deed.  Movan 
V.  H0ttf^,  339 

IQ,  Wbece  no  Irvst  appears  op  the 
:face  p/  ^  deetd,  nor  ^ny  manifes- 
Wum  iW  evidence  of  it  by  wri- 
ting^  j»«ra/  .evidence  is  inadmissi- 
ble to  show  the  tn»t,  t6. 

II.  K •  deedf  aftermeoiioniog a  spe- 
jgfic  QOQ9ideaitiop,iKids,  '<  and  for 
ptber  coQsider»tioQs,''  it  seems, 
^h«|t  P9Cq1  eridence  is  admissible 
jto  Mk>w  vhi^t  w^ere  those  other 
<wniid«a|ipm-  fimseUct  v.  ZyncA, 

30 

1.2.  Wbece  s^verfil  lots  of  land  are 
WQite*^4«  ^thie  ^ortgfigor,  or 
purchase  u^or  him^  canaot  set 
w  ^  par^  agroemciPt^  made  -fit 
.<be.time.of  4beropi;^ge,  ^hatin 
Mj^.(be  ^ortgiigprjpU  eitber  of 
thejni^tbej^iojrtgagee  wQvdd  re- 
Jeflive  Uie  lot  sp  4l^r<;h^^  from 
the  mortgage,  on  being  pyiid  a 


certain  sqtny  per  acre,  bjr  the 
purchaser.  S^enM  fmdoiien  v. 
Cooper  and  othere^  425 

13.  The  rule  that  parol  evidoioe  is 
inadmissible  to  contradicli  Pr  sab- 
stantiaUy  vary,  the  legal  iaapoct 
of  a  written  agreement,  i«  the 
same  in  courts  nf  law  apd  of  equi- 
ty.    S.  C.  429 

14.  evidence  tkH  m  agramest  »a 
writing,  coopemlpg  l«pdf,  has 
been  discharged  by  parol,  ^  good 
as  a  defence  to  a  bill  for  a  specific 
perfornyaoce,  but  is  totally  imid" 
missible  pt  law  or  equity,  as  a 
ground  to  compel  a  performance 
in  specie,  H. 

15.  Parol  evkiepce  is  admisfible  to 
show  tbpl  an  pb«p|i|te  dpcd  was 
intepded  asp  inprtgage,  or  that 
the  dp/aaspnce  hpd  beep  deftroy- 
«d  by  fr^  or  mistalMB*  Mfarkt 
tmi  others  y.  Pelf,  594 

16.  ^pt  whepv  a  biU  m9B  0fd  fpr  an 
account  and  ^  9^  rpfK^pvayance, 
30  year^  aftpr  tbp  deed,  allied 
to  be  a  piortgage,  waf  giyaa,  du- 
ring all  which  time  the  defendant 
had  been  in  possession,  parol  evi- 
dence of  the  mere  confessions  of 
the  defendant,  made  17  years  af- 
ter the  deed,  that  it  was  taken  as 
security  for  a  debt,  was  held  in- 
sufficient, A, 

Resulting  trpst,  jptdt  Fhaods,  (Sta- 
tute OF,)  10, 11, 12. 

III.  Parol  evidence,  wUneuee,  and  ex- 


17.  Declarations  of  a  jpersan,  not  a 
party  in  interest,  nor  a  party  to 
(be  sait,aad  n^hoif  avknayajn 
the  cause,  are  not  competent  evi- 
d^oe.  PkiXt^  v.  jgboayrwi 
and  others,  131 

18.  Where  Jibe  foctswohaiged  ia  a  bill 
are  fully  denied  by  the  answer, 
there  caa  be  up  decree  against 
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the  answer,  oo  the  evidence  of  a 
single  witness  only,  without  cor- 
roborating circumstances  to  sup- 
ply the  place  of  a  second  witness. 
Smithy.  Brush  and  others^  459 
19*  And  where  publication  had  passed 
in  a  cause,  without  any  witnesses 
being  examined  on  either  side, 
the  court  refused,  especially  after 
the  lapse  of  more  than  two  years 
from  the  time  of  filing  the  billi  to 
open  the  rule  for  publication,  on 
the  affidavit  of  the  plaintiff  of  the 
discovery  of  a  witness  who  would 
prove  a  material  fact  in  the 
cause,  denied  in  the  answer,    ih. 

20.  Nor  would  the  court,  under  the 
circumstances,  award  a  feigned 
issue  in  the  cause,  that  being 
a  measure  of  sound   discretion, 

ih. 

21.  After  publication  passed,  and  the 
cause  set  down  for  hearing,  the 
deposition  of  a  witness  was  allow- 
ed to  be  amended,  on  examina- 
tion of  the  witness  by  the  court, 
he  being  aged  and  very  deaf,  and 
a  mistake  made  in  taking  down 
his  testimony  by  the  examiner. 
Denton  and  others  v.  Jackson  and 
others^  526 

22«  Where,  on  a  cause  coming  on  to 
a  hearing,  it  appears  that  a  wit- 
ness has  misbehaved  in  bis  an- 
swers to  the  interrogatories,  the 
depositions  may  be  suppressed. 
PhUUps  V.  Thompson  J  1 40 

23.  Or,  if  a  further  answer  to  the 
interrogatories  be  deemed  ma- 
terial, the  court  may  order  a  Air- 
ther  examination  of  the  witness, 
on  the  interrogatories,  before  a 
master,  or  in  open  court,  t6. 

24.  Where,  at  the  hearing  of  a  cause, 
and  after  the  argument  had  been 
finished  in  part,  an  objection  was 
made  to  the  competency  of  a 
witness,  whose  deposition,  taken 
before  an  examiner,  had  been 
read,  the  court  allowed  the  plain- 

Vol.  I.  4 


tiff  to  prove  the  execution  of  a 
release  by  the  witness  of  all  his 
'  interest,  by  the  examination  of  a 
witness,  viva  voce^  without  any 
previous  order  or  notice  for  that 
purpose.  Barrow  and  others  v. 
RhinelandeTj  559 

25.  A  witness  may  be  examined,  viva 
voccy  at  the  hearing,  for  a  particu- 
lar purpose,  as  to  prove  exhibits 
which  had  not  been  proved  be- 
fore the  examiner,  t6. 

26.  But  the  regular  way  is  to  serve  a 
previous  order  for  that  purpose, 
or  notice,  oo  the  opposite  party, 
four  days  before  the  hearing    ib. 

27-  A  witness  who  has  been  examined 
before  a  commissioner,  by  con- 
sent of  parties,  on  affidavit  that 
his  testimony  was  not  truly  taken 
down  by  the  commissioner,  who 
had  mistaken  it  materially,  was 
ordered  to  be  re-examined  before 
the  examiner,  there  being  no 
suggestion  of  any  tampering  with 
the  witness.  Trustees  of  King' 
ston  V.  Tappen^  368 

Admissibility  of  confessions  on  a  bill 
for  a  divorce,  vide  Adultery,  1, 2. 

EXAMINATION. 

Vide  EviDBNCB,  III. 

EXCEPTIONS. 

Costs  on,  vide  Costs,  II.  11, 12. 

To  answ^,  vide  Practice,  III. 

To  master's  report,  vide  Practice,  V. 

EXECUTION. 

1.  Where  an  execution  has  been 
paid,  the  sale  can  be  stopped  by 
A  judge's  order ;  and  this  court 
will  not  interfere.     Lansing  v. 

Eddtfy  60 

N 


650 


IN]>EX. 


2.  The  iovrtb  section  of  the  statute 
of  uses,  (sess.  10.  ch>  37.  1. 
R.  L,  72.)  reodering-  lands  liable 
to  execution  against*  the  cestuy 
queuiff  or  cetteygtielrmf,  applies 
only  to  those  fraudulent  and 
coTcnous  trusts,  in  which  the 
cetlifjf  que  truti  has  the  whole 
real  beneficial  interest  in  the 
land,  and  the  trustee  the  mere 
imked  and  formal  legal  title.  Bo- 
gart  ▼.  Perrf  and  otken^        52 

3.  Where  a  tract  of  land  is  divided 
into  separate  and  distinct  lots  and 
parcels,  it  is  the  duty  of  the  she- 
riff who  has  an  execution  against 
the  hind,  to  sell  it  in  parcels,  and 
not  the  whole  tract  together. 
Woodt  ▼.  Monett  andotkert^  502 

4.  But  to  set  a  sherifi's  sale  aside, 
there  must  be  satisfactory  evi- 
dence of  fraud,  or  abuse  of  power 
in  the  sheriff,  ib. 

5.  A  sheriff  ought  not  to  sell  more 
than  is  requisite  to  satisfy  the 
execution ;  and  if  he  sell  a  whole 
tract,  when  a  small  part  of  it 
would  be  sufficient,  or  probably 
sufficient  for  the  purpose,  it  is  a 
fraud  that  ought  to  set  the  sale 
aside.  S.  C.  505 

Priority  and  lien  of  executions,  vide 

JUDOMKNT,   I. 

EXECUTOR   AND  ADMINIS- 
TRATOR. 

I.  AneU. 

II.  AdmnUtraHon  and  payment  of 
dMe  and  iegaciee, 

III.  Actione  by  and  against ;  and 
costs  in  such  actions. 

I.  Assets. 

1.  The  administrator  of  a  mortgagor 
Is  not,  as  such,  entitled  to  the 


surplus  money  arising  from  the 
sale  of  the  mortgaged  premises  ; 
but  it  is  considered  as  part  of  the 
real  estate,  and  goes  to  the  heirs, 
and  will  be  assets  in  their  haods. 
JIfotPs  and  others  ▼.  Mnrgatro^ 
andotherSf  1 19 

2.  And  where  the  heirs  were  before 
the  court,  by  their  parent,  it  was 
ordered  to  be  distributed,  as 
equitable  assets,  among  all  the 


creditors,  part  passu. 


ib. 


3.  But  as  the  creditor  has  a  remedy 
at  law  against  an  equity  of  re- 
demption, it  is  questionable  whe- 
ther, bffore  a  sale  of  the  mort- 
gaged premises,  it  could  be 
deemed  equitable  assets,  ib, 

4.  Assets  may  be  partly  legal,  and 
partly  equitable,  and  the  court 
will  discriminate  in  the  distribu- 
tion of  them  :  following  the  rule 
of  law,  as  to  the  legal  assets,  so 
as  to  prevent  confusion  in  the 
administration  of  the  estate ;  bat 
directing  the  equitable  assets  to 
be  applied  ratably  among  all  the 
creditors,  without  preference,   ib. 

5.  On  a  rehearing,  the  court  refused 
to  alter  the  decree  before  given 
in  the  cause,  except  as  to  the 
payment  of  costs  by  the  admiois* 
trator.  S.  C.  473 

6.  And  the  court  refused  to  order 
the  costs  of  the  administrator  of 
the  mortgagor,  on  the  sale  of 
premises  mortgaged  in  fee,  to  be 
paid  out  of  the  proceeds  in  this 
court,  ib. 


Vide  post,  II.  11. 


-< 


H.  Administration  and  payment  of 
debts  and  legacies. 

7.  Payment  of  a  legacy,  or  distribu- 
tive share,  to  tne  guardian,  by 
nq^re,  of  an  infant,  is  at  the  pe- 
ril of  the  executor  or  administra- 
tor, who   may  be  compelled  to 
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pay  the  same  ovar  again.  Other- 
wise, where  the  payment  is  to  a 
guardian  appointed  by  this  court, 
who  has  given  the  requisite  se- 
curity. Genety  guardian^  Sfc.  v. 
Taibnadgey  administrator^        3 

8,  ('OurtSy  in  this  state,  do  not  take 
notice  of  letters  testamentary,  or 
letters  of  administration,  granted 
abroad,  or  out  of  the  state.  Mor- 
reli  and  others  v.  Dickey,       153 

9-  Nor  can  a  person  appointed  a 
guardian  to  an  infant,  in  another 
Stat**,  be  entitled  to  receive  from 
the  admini.vtrator,  here,  the  lega- 
cy  or  portion  of  the  infant,       ib, 

10.  The  guardian  must  be  appointed 
here,  and  give  competent  securi- 
ty, to  be  approved  of  by  this 
court,  before  the  payment  of  the 
infantas  money  will  be  ordered, 

ib. 

11.  Where  a  testator  directed  his  exe- 
cutors to  sell  his  real  estate,  to 
pay  debts  and  legacies,  in  case  of 
a  deficiency  of  the  personal  es- 
tate ;  and  a  bill  filed  by  the  exe- 
cutors of  a  legatee  and  creditor, 
prayed  a  sale  of  the  real  estate, 
the  executors  of  the  testator 
having  admitted  that  the  personal 
estate  was  insufficient,  the  court 
directed  a  master  first  to  ascer- 
tain and  report  whether  the  exe- 
cutors had  duly  administered  all 
the  assetSf  before  recourse  could 
be  bad  to  the  land,  or  determin- 
ing whether  the  devisees  in  re- 
mainder were  to  be  brought  in. 
Arden^i  executors  v.  Arden^s  exe^ 
cutors,  313 

Vide  Trust  and  Trustee,  II.  1 2.  Ilf . 
20, 21, 22, 23, 24, 25, 26.  IV.  29, 
30,31. 

III.  Actions  by  and  against ;  and  costs 
in  such  actions. 


tee,  who  resists  a  claim,  and  liti- 
gates, bona  fide,  from  a  conTic- 
tion  of  duty,  and  where  no  inten- 
tional default  is  made  to  appear, 
will  not,  under  the  circumstances 
«f  the  case,  be  charged,  person- 
ally, with  the  costs  5  but  they 
must  be  paid  out  of  the  assets  of 
the  intestate.  Moses  and  others 
y.  Murgatroydy  473 

13.  The  court  refused  to  order  the 
costs  of  the  administrator  of  the 
mortgagor,  on  the  sale  of  pre- 
mises mortgaged  in  fee,  to  be  paid 
out  of  the  proceeds  in  this  court, 

ib. 

14.  Though  the  general  rule  is,  that 
executors  must  pay  costs  when 
they  pay  interest,  because  they 
are  in  default;  yet,  where  the 
devisee,  or  cestuy  que  trusty  de- 
mands more  than  he  is  entitled 
to  receive,  and  the  executor  pro* 
perly  submits  to  the  direction  of 
the  court,  he  will  not  be  com- 
pelled to  pay  costs.  Duascomb 
and  others  y*  Dunscomb*s  execu' 
torsy  508 

15.  Executors  keeping  part  'of  a  fund 
for  commissions,  and  litigating  in 
favour  of  their  claim,  were  de- 
creed to  pay  costs.  Manning 
and  others  v.  Manning^s  execu- 
tors, 536 

16.  On  a  bill  by  a  legatee  against  the 
administrator,  where  the  defend- 
ant submitted  to,  and  asked,  the 
direction  of  the  court,  his  costs 
were  ordered  to  be  paid  out  of 
the  fund.  MorreQ  and  others  v. 
Dickey  y  •     153 

Ft£fe  Debtor  and  Creditor,  5,  6. 
Antfiy  I.  6.  InT£RSST|  4.  Plead^ 
mo,  1. 1.7|B. 


EXECUTORt  DEVISE. 


12.  Where  an  administrator,  or  tnisL 


Vide  Devise^  2. 
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FAILURE  OF  CONSIDERATION. 

Where  A.  conveyed  land  to  B.,  by 
deed,  with  coveoants  of  warran- 
ty, and  B.  eiecuted  to  A.  a  bond 
and  a  mortgage,  to  secure  the 
payment  of  part  of  the  purchase 
money,  B.  cannot  be  relieved 
against  the  mortgage,  on  the 
ground  of  a  failure  of  considera- 
tion, for  want  of  title  in  A.,  pos- 
session having  been  taken  by  B., 
under  the  deed,  and  there  being 
no  eviction  at  law,  under  a  para- 
mount title ;  and,  more  especial- 
ly, in  a  case  where  the  bond  and 
mortage  having  been  assigned  to 
C,  B.,  in  consideration  of  for- 
bearance, executed  a  new  bond 
and  mortgage  to  C,  for  the  same 
premises,  will  relief  be  denied 
against  the  assignee  for  a  valua- 
ble consideration,  without  notice 
of  any  fraud,  or  failure  of  consi- 
d^ation,  in  the  creation  of  the 
original  debt.  Bnmpus  v.  Plat' 
net  and  others^  213 

FEIGNED  ISSUE. 

Vide  Adultery,  2.    Practice,  V I. 

22. 

FORECLOSURE. 
Vide  Mortgage,  III. 
FOREIGN  LAWS. 

1.  Courts  in  this  state  do  not  take 
notice  of  letters  testamentary,  or 
letters  of  administration,  granted 
abroad,  or  out  of  the  state.  Mor- 
TtU  and  oiherM  v.  Dickey y       i  53 

2.  Nor  can  a  person,  appointed  a 
guardian  to  an  infant  in  another 
state,  be  entitled  to  receive  from 


the  administrator,  here,  the  legacy 
or  portion  of  the  infant.  MoreU 
and  oihere  ▼.  Dickey,  1 53 

FRAUD. 

1.  A  deed  by  a  client  to  his  attorney 
and  scrivener,  for  the  considera- 
tion of  affection  and  friendship, 
and  also  for  a  sum  of  money, 
though  not  one  third  the  valae  of 
the  land  conveyed,  will  not  be 
set  aside  on  the  ground  of  igno- 
rance and  blind  confidence  on 
the  one  side,  and  undue  influ- 
ence on  the  other,  there  being  no 
evidence  of  imbecility  or  incapa- 
city in  the  grantor,  nor  of  fraud 
or  imposition  by  the  grantee ; 
nor  of  that  relationship  tietween 
the  parties  which  might  imply 
the  existence  of  an  undue  influ- 
ence. Wendell  y.  Van  Renue- 
loery  344 

2.  Where  a  person  having  a  convey- 
ance uf  land,  keeps  it  secret  for 
several  years,  and  knowinglj  suf- 
fers third  persons,  afterwards,  to 
purchase  parts  of  the  same  pre- 
mises from  the  grantor,  who  re- 
mained in  possession,  and  was 
the  reputed  owner,  and  to  expend 
money  on  the  land,  without 
giving  any  notice  of  his  claim,  be 
will  not  be  permitted,  afterwards, 
to  assert  his  legal  title  against 
snch  innocent  and  bona  fide  pur- 
chasers, ib. 

3.  Equity  grants  relief,  not  only 
against  deeds,  writings,  and  so- 

^lemn  assurances,  but  against 
judgments  and  decrees,  obtained 
by  fraud  and  imposition.  Reigai 
V.  Wood  and  others^  402 

4.  Where  an  attorney  revived,  by  edre 
faciasy  an  old  outstanding  judg- 
ment, on  which  but  a  very  small 
sum,  if  any  thing,  was  dne,  and 
knowing  that  the  land  on  which 
the   judgment    remained   a  lien 
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was  in  the  possnsion  of  iDnocent 
and  bona  fide  purchasers ;  and 
afterwards  made  use  of  the  judg- 
ment to  compel  the  purchasers, 
who  were  ignorant  of  the  pro- 
ceedings under  the  scire  faciaSy  to 
pay  and  secure  to  him  a  debt  he 
claimed  against  the  p4>rson  under 
whom  they  had  purchased  ;  this 
court,  on  the  ground  of  imposi- 
tion and  undue  advantage  taken 
by  the  attorney,  ordered  him  to 
refund  the  money  he  had  so  ob- 
tainedy  and  set  aside  the  securities 
he  had  taken,  with  costs.  Reigal 
V.  Wood  and  oiherSj  402 

5.  Where  a  merchant,  in  embarrass- 
ed circumstances,  borrowed  mo- 
ney at  different  times  of  his  con- 
fidential clerk,  who  took  various 
bonds  and  securities  for  such 
loans,  and  for  which,  by  agreement, 
he  was  to  be  allowed  a  usurious 
interest ;  and,  during  the  period 
of  ten  years,  the  parties,  from 
time  to  time,  came  to  a  settle- 
ment of  their  accounts,  and  the 
merchant  gave  his  bonds  and  fur- 
ther securities  for  the  balance  of 
principal  and  interest,  due  jon 
such  settlements;  the  court  or- 
dered all  the  bonds,  obligations, 
and  settlements,  to  be  set  aside, 
and  the  accounts,  at  large,  to  be 
opened  between  the  parties,  from 
the  first  commencement  o{  their 
transactions,  there  being  not  only 
evidence  of  mistlike  and  omis- 
sions in  the  accounts,  but  of  op- 
pression, imposition,  and  undue 
advantage,  taken  of  the  necessi- 
ties of  the  principal.  Barrow 
and  others  v.  Rhinelandevy    550 

6.  Th«'  master,  in  sfating  the  account 
between  the  parties,  was  directed 
to  allow  rests  therein,  at  such 
times  as  the  parties  liquidated 
their  accounts,  and  agreed  that 
the  interest,  then  due,  should  be 
considered  as  principal ;  and  that 


the  clerk  should  be  charged  with 
the  amount  of  all  the  securities, 
assigned  to  him,  which  bad  been 
paid,  or  which  he  had  refused  to 
deliver  to  his  principal  for  collec- 
tion, or  which  had  been  lost  by 
his  negligence,  default,  or  want  of 
^  due  diligence  in  collecting  them, 
with  interest,  &c.  Barrow  and 
others  V.  Rhinelander,  550 

Vide  Costs,  I.  9.  Notice. 

FRAUDS,  (STATUTE  OF) 

J.  Memorandum  in  writing^  of  an 
agreement. 

II.  Part  performance  and  exceptioni 
in  the  statute. 

I.  Memorandum  in  writing,   of  an 
agreement. 

1 .  A  contract  made  by  an  owner  of 
land  with  the  commissionersy  un- 
der the  act  relative  to  draining 
the  droumed  lands  in  Orange 
countf/,  (sess.  SO.  c.  25.)  by 
which  they  were  allowed  to  use 
each  bank  of  the  river  WcdiiU, 
&c.  which  they  might  find  neces- 

'  sary,in  removing  all  obstructions, 
and  in  deepening  and  widening 
the  river,  &c.  and  to  use,  oc^ 
cupy,  and  enjoy  the  same,  and 
for  which  they  were  to  pay  a  com- 
pensation to  the  owner  fur  the 
damages,  and  who  agreed  to  al- 
low them  to  cut  a  canal  through 
his  lands,  is  a  contract  concern- 
ing an  interest  in  lands,  within 
the  purview  of  the  statute  of 
frauds.  Phillips  v.  Thomsim  and 
others,  131 

2.  A  memorandum  in  writing  of  the 
sale  of  lands,  to  be  valid  within 
the  statute  of  frauds,  must  not 
only  be  signed  by  the  party  to  be 
charged,  but  must  contain  the  es- 
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sealiiltemi  of  the  canliact,  ex- 
prened  with  such  clearness  and 
certatBty  that  tbey  nay  be  ua- 
dcislood  from  ifae  writine  itself, 
or  same  other  paper  to  which  it 
refefSi  without  the  necessity  of 
resorting  to  parol  proof.  Park' 
kmnt  and  oikerM  v.  Fm  Cort- 
Umdtj  273 

S.  Where  an  agreeaaent  is  redacted  to 
writtngy  all  previous  negotiations, 
resting  in  faroif  are  extinguished 
by  the  written  contract,  and  can- 
not be  resorted  to  to  help  out  or 
explain  its  meaning,  ib, 

II.  Part  performamce  and  exceptions 
in  the  statute, 

4.  To  entitle  a  party  to  take  a  case 
out  of  the  statute,  on  the  ground 
of  part  performance  of  tlie  coo- 
tract|  he  must  make  out,  by  clear 
and  satisfactory  proof,  the  ex- 
istence of  the  contract  as  laid  in 
his  bill.    PkiUips  v.  Thompson, 

132 

S.  P.     Parkkurst  and  others  ▼.  Van 

Cortlandtf  284 

5.  And  the  act  of  part  performance 
must  be  of  the  identical  contract 
set  up  by  him,  ib. 

6.  It  is  not  enough  that  the  act  is 
evidence  of  some  ae^reement, 
but  it  must  be  unequivocal  and 
satisfactory  evidence  of  the  par- 
ticular  agreement  charged  in  the 
bill,  ib. 

7.  A  contract  cannot  rest  partly  in 

writing  and  partly  in  parol ;  and 
where  a  part  performance  is  set 
up  to  take  a  case  out  of  the  sta- 
tute, the  party  is  not  allowed  to 
resort  to  parol  evidence  in  aid  of 
the  written  agreement.  Park- 
hurst  and  others  v.  Van  Cort- 
landt,  274, 

8.  A  part  performance  will  not  take 
a  parol  agreement  out  of  the  sta- 
tut<»,    unless    the   terms   of  the 


agreement  distinctly  appcv,  or 
are  made  out  to/the  satisfactioQ 
of  the  court.  ParkkurU  tad 
others  v.  Fan  Cortlandt,  274 
.  9*  But  where  poasessioo  has  been 
taken  of  land,  and  improvemeati 
made,  under  such  imperfect 
agreement,  though  the  court  vill 
not  grant  relief  on  the  ground  of 
part  performance,  yet  the  bill 
will  be  retained  for  the  purpose 
of  affording  the  party  a  reasmo- 
ble  compensation  for  beoeficial 
and  lasting  unprovemeou,      ti- 

10.  If  A.  purchastf'  land  with  bis  ovd 

money,  but  the  deed  is  taken  io 
the  name  of  B.,  a  trust  re»ulu, 
by  operation  of  law,  to  A. ;  awi 
the  fact,  whether  the  purchase 
was  made  with  the  money  of  A., 
on  which  the  resulting  trust  is  to 
arise,  may  be  proved  by  parolj  '* 
not  being  within  the  statute  of 
frauds.     Boyd  v.  M'Usn,   5S2 

11.  And  this  parol  evidence  is  admis- 
sible, not  only  against  tbcfaccof 
the  deed  itself,  but  in  oppositwB 
to  the  answerof the  trustee,denj'ng 
the  trust ;  and  that  it  seems,  alter 
the  death  of  the  nominal  purcb*- 
ser 

12.  Such  evidence,  however,  is  U»  ^ 
received  with  great  caution,    «*• 

Vide  Agbbemsnt,  II.  ^;  6- 

FRAUDULENT  CONVEYANCES 

1.  A  voluntary  conveyance,  intpnded 
as  a  settlement  for  a  child  of  tw 
grantor,  is  void,  as  against  a  sao- 
sequent  purchaser  for  a  valuanw 
consideration,  with  only J«rr^ 
notice  of  the  previous  defd,  oy 
the  statute  of  frauds.  Sterry  fl»^ 
unfe  V.  /Irden  and  otken,     ' 

2.  But  such  deed  may  become  vaiio 
by  matter  ex  post  facto,  a$  oy 
some  valuable  consideration  in- 
tervening, 
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3.  Marrageis  such  a  valuable  con- 
sideration ;  and,  therefore,  if  the 
grantee  in  a  voluntary  deed 
gains  credit  by  the  conueyance, 
and  a  person  is  induced  to  marry 
her,  on  account  of  the  provisions 
nadt?  for  her  in  the  deed,  such 
conveyance,  on  the  marriage, 
ceasea  to  be  voluntary,  and  be- 
comes good  against  a  subsequent 
bona  fide  purchaser  for  a  valuable 
consideration.  Sterry  and  wife 
V.  Arden  and  others^  26l 

4.  And  it  makes  no  difference  whe- 

ther any  particular  marriage  was 
in  contemplation  at  the  time  of 
the  voluntary  settlement  or  not, 

ib. 

5.  A  voluntary  conveyance  is  void, 
as  against  the  subsequent  purcha- 
ser for  a  valuable  consideration^ 
with  notice.     S.  C.  268 

6.  Where  a  deed  is  sought  to  be  set 
aside,  aa  voluntary  and  fraudu- 
lent against  creditors,  and  there 
is  not  sufficient  evidence  of  fraud 
to  induce  the  court  to  avaid  it 
absolutely,  but  there  are  suspi- 
cious circumstances  as  to  the  ade- 
quacy of  the  connderation,  and 
fairness  of  the  transaction,  the 
court  will  not  set  aside  the  con- 
veyance altogether,  but  will  per- 
mit it  to  stand  as  security  for  the 
sum  actually  paid.  BoydSf  Suy- 
dam  V.  Dunfap  and  otherey,    478 

7*  And  where  the  plaintiff  was  a  pur- 
chaser at  a  sheriff's  sale,  under  a 
judgment,  the  court  gave  the  de- 
fendant hia  election  to  pay  the 
amount  of  the  judgment,  interest, 
and  costs,  and  take  a  conveyance 
from  the  plaintiff;  or,  in  default, 
to  deliver  up  the  deed  to  be  can- 
celled, on  receiving  from  the 
plaintiff  the  sum  actually  advan- 
ced by  the  defendant,  t6. 

8*  There  is  a  difference  between  an 
interference  actively  to  compel  a 
party  to  reconvey  or  surrender  a 


dead,  and  a  r^isal  to  aid  a  party 
who  seeks  a  specific  performance 
of  a  contract  If  actual  fraud  be 
not  proved,  tlie  couit  will  sol  set 
aside  the  title;  but  will  either 
make  it  subservient  to  the  equity 
of  the  case,  or  leave  the  party 
complaining  to  hia  reasedy  at 
law;     S.  C.  482 

9.  A  court  of  law  can  anly  decide 
oo  the  viriidity  of  the  ttoed,  and 
cannot  modify  its  relief  accord^ 
ing  to  the  equity  of  the  case,    t6. 

lOw  A  deed,  fraudulent  in  fact,  la  ab- 
solutely void,  and  is  not  permitted 
to  stand  as  a  secnoty  for  any 
purpose  of  reimburseiMnt  or  in- 
demnity ;  but  it  is  otherwise  with 
a  deed  obtained  under  snapicioua 
or  uneqnttalile  circoiBataaeea,  «r 
which  is  only  constructively 
franddent,  ih. 


G 


GUARDIAN. 

1.  A  father,  who  has  been  appointed 
guardian  to  bis  infant  children, 
by  the  court,  and  haa  given  com- 
petent secority  to  the  executor  or 
administratar  under  the  act,  (sess. 
36;ch.75.s.  18.  itLL.  314.) 
and  approved  secunty  to  account 
to  his  children,  on  theic  coming 
of  age,  is  entitled  to  receive 
legacies  and  distributive  shares 
belonging  to  them.  Gcnet^  gvar* 
i/£a»,&c.  V.  Taiimadgey  adbtn- 
ietrator^  3 

S.  P.  Qenei  and  atkere  v.  TMiiatfge 
and  othersj  56l 

2.  But  pi^meot  by  an  execotor  or 
adminiatrator,  to  the  father,  as 
guardian  by  nature  merely,  is  at 
tiie  peril  of  the  eieontor  or  ad- 
ministrator, who   may^  on  the 
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infant's  attainitig  to  full  age,  be 

GompeUed  to  pay  the  same  over 

again.     Gemet  v.  TaUmadge^    S 

Vide  Marrett  and  others  v.  Dickey 9 

153 

3.  A  guardian    appointed   by    this 
r  courts  during  minority,  continues 

until  the  infant  arrives  at  21, 
unless  changed  by  order  of  the 
court,  on  good  cause  shown.  An 
infant  is  not  entitled,  as  of  course, 
on  arriving  at  the  age  of  14,  to 
change  the  guardian  appointed 
by  this  court.  In  the  wuUter  of 
Nicoll,  25 

4.  .A  surrogate  has  power  to  appoint 

a  guardian,  but  has  no  jurisdic- 
tion over  him  as  a  trustee.  In  the 
nuUter  of  Andrewgj  99 

5.  Cliancefy  has  the  same  superin- 
tendence and  control  over  guar- 
dians by  statute f  or  testamentary 
guardians,  as  it  has  over  guardi- 
ans t»  socage  f  t6. 

6.  Every  guardian,  however  ap- 
pointed, is  responsible  to  this 
court  for  his  conduct,  and  may 
be    removed   for    misbehaviour, 

ib. 
7*  A  guardian  to  an  infant  appointed 
in  another  state,  is  not  entitled  to 
receive  from  the  administrator 
here,  the  legacy  or  portion  of  the 
infiint  MorreU  md  others  v. 
Dickey  9  153 

8.  The  gwrdian  must  be  appointed 
here,  and  give  competent  secu- 
rity, to  be  approved  of  by  this 
oourt,  before  the  payment  of  the 
infant's  mmiey  will  be  ordered, 

ib. 

9.  Where  one  of  the  sureties,  before 
given  by  the  guardian,  had  be- 
come insolvent,  the  court  refused 
to  order  moneys  belonging  to  the 
inftmts,  and  which  had  been  paid 
into  court  by  the  administrator, 
to  be  paid  over  to  the  guardian, 
until  other  and  further  security 
had  been  given  by  him.     Genet 


and  others  v.    TaUmadge  and 
others,  561 

10.  A  guardian  has  no  power  or  con- 
trol over  the  real  estate  of  bis 
ward,  further  than  concerns  the 
rents  and  profits,  t6. 

11.  Where  certain  commissioners, 
appointed  to  make  partition  of 
the  real  estate  of  an  intestate, 
pursuant  to  an  act  of  the  l^sla- 
ture,  sold  parts  of  the  estate,  and 
paid  the  proceeds  into  this  cpiirt, 
pursuant  to  an  order  for  that  par- 
pose,  and  which  had  been  in- 
vested in  public  stocks,  by  the 
assistant  register,  the  court  re- 
fused, on  the  petition  of  the 
guardian,  to  order  the  money 
paid  over,  or  the  stocks  transfer- 
red to  bira,  ib. 

12.  Where  a  bond  given  by  a  surety 
for  the  guardian  of  an  iniant,  was 
taken  by  the  surrogate  in  the 
name  of  the  people,  instead  of 
the  infant,  the  court  corrected 
the  mistake,  and  considered  the 
bond  as  of  equal  validity  as  if 
taken  in  the  name  of  the  infant. 
Wiser  v.  BUicMy,  607 

H 

HEARING. 

Vide  Practice,  VII.  27- 

HUSBAND  AND  WIFE. 

Vide  Babon  and  Feme. 


I 


IGNORANCE  OF  LAW. 

Every  man  b  to  be  charged  with  a 
knowledge  of  the  law.  ShotuseU 
V.Murray,  51 6 
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INDEPENDENT  STATE. 

It  belpop  to  the  govf  nuoaot  of  the 
country  to  declare,  whether  it 
will  cowidop  a  colony  that  has 
thrown  off  the  yobs  of  the  mother 
oosntiy  as  an  independent  slate; 
9Mif  until  goTcrnment  has  deci- 
ded OB  the  qnestiony  courts  of 
justice  ane  bound  to  consider  the 
ancient  state  of  things  as  reaain- 
ng  imofaanged.*  Gekkm  and 
SfiiWikr.  Hojft,  543 

IMOTS  ANP  LUNATICS. 

1.  Tkeoosti^jr  of  a  Inoatie's  person 
«Wl  esiatei  real  and  penonaiy  may 
be  eomasHted  Uf  the  aeit  of  kin, 
aMiougbhtiratkMr.  MMtr  of 
lAvingHottj  436 

3.  This  court  haviMg  the  whoiejtiris^ 
dlcfkMl,  in  regasd  Ip  ktiots  and 
lunatics,  will  dared  the  cooise  of 
piweeeding,  on  the  tm^'ene  of  the 
kiquisilkM  retvnod^  'm  sech  a 
Maxner  wii  oMy  be  oiosi  aseful 
in«l  eipediesH  s»as  hast  to  in- 
fbnn  i«i  eonsctenco,  and  afford  * 
the  satet  ednchisiea  as  teihe  ex- 
istence of  the  fact  of  lunacy. 
Mmer  €f  WemdeO,  660 

3r  The  ioaaicic  may  be  bseught  into 
eour%  aAtr  the  infoisiilw  is  re- 
iumedy  and  an  inquiry  be  rirade, 
hy  insfistioa,  or  as  issue  asay  be 
•Wttfd^  le  aMicstahiy  fay  •  ver- 
dict at  Uwj  the  oBsteaeses  Con- 
or the  hmae^t  ib. 


4.  The  most  usual  and  proper  course 
ii^  €6  hwvethe  i«ne  ssaide  up  and 


prepared  for  trials  ander  diedi< 
fedtiea  of  the  conn,  iMtcad  o(dfh 
VffnAkg  OV0C  the  record  and  trar 
ipsise^  alter  the  aHaiiiey  ffsneral 
has- jeinedi  isiae  theseee^  aS  prac- 
tilied>  kt  Bitglmdy  onder  the 
sleiate  of  3  Iz  3  Rim.  VI.,  which 
has  not  iMei^  M-eoaded  or  adopt- 
ed heve)  to. 
Vol..  I.  4  0 


5.  At  the  time  of  directing  the  issue 
at  1&W|  the  court  wilJ,  if  necessary , 
make  a  provisional  order  for  the 
care  of  the  lunatic's  estate,  until 
the  question  of  lunacy  is  determin- 
ed   Matter  of  JFeiukB,       600 

IMPROVEMENTS. 

Vide  Agrejbment,  IL  6.  Bjuu>n  akd 
Feme^  2.  Fbauos.  (Statute  of,) 
It.  9.  MoETOAOE,  I  v.  Trust  and 
Teusteb,UL14.  1£. 

INFANT. 

Vide  GuABOiAN.    Pbacticb,  II. 

INJUNCTION. 

L  Bijunciionto  stay  tetute  or  tret' 
pass. 

IL  Jb^tmctioniosimjfprooeedu^rgat 
Ins. 

HI.  L^unetion  for  other  pmpoeet. 

IV.  Dieeoim^  inprnoHon* 

L  Infun^tiemtoeH^  maeiear  treepan. 

!•  An  ioijuiction  to  slay  waste  will 
be  grestedy  though  tbefe  is  no 
su^  pendii^y  and  thoegh  no  ac- 
tion at  l«r  cen  be  SMiintained 
agaiMt  the  tenant.  Kerne  v.  Fon- 
derburgh  and  oiherSy  11 

^  Ad  iajunctioD  is  not  allowed,  in 
order  to  prevent  the  repetition  of 
a  treepaee  in  entering  and  cet« 
ting  down  timber,  on  hind  of  which 
the  plainsiff  is  is  peasessien  as 
owaer^  aad  has  adeqnle  remedy 
at  law  forthetsespus.  Stevens 
V.  Beekman  and  others^         318 

S.  Though,  it  seemsy  an  injunctioB 
Bsafy  be  allowed  in  m  case  of  tres- 
pass enihs  ^nsy  sj^eeiat  Circum- 

ib. 
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4.  Injanction  lies  to  prevent  a  les- 
see's making  material  alterations 
in  a  dwelling  bouse,  by  changing 
it  into  a  ware  house  or  store, 
which  would  produce  permanent 
injury  to  the  building.  Douglass 
and  others  v.  Wiggins  and  ano^ 
ther^  435 

5.  A  mortgagor  who  has  sold  his 
equity  of  redemption,  without 
taking  any  security  as  indemnity 
against  his  bond,  cannot  have  an 
injunction  to  stay  waste,  against 
his  vendee,  on  the  ground  tliat 
he  will  be  answerable  for  what 
the  land  may  fail  to  satisfy  the 
mortgage.  Brumhy  v.  Fanning 
Sf  Devoe,  501 

II.  Injunction  to  stay  proceedings  at 
law. 

6.  An  injunction  will  not  be  granted 
to  stay  a  sale  under  an  execution, 
on  the  ground  that  the  judgment 
has  been  fully  paid  and  satisfied } 
for  the  party  has  a  prompt  and 
adequate  remedy  at  law.  han- 
sing  V.  Eddtfy  49 

7.  Nor  will  it  be  granted  on  the 
charge  of  usury,  and  the  party 
seeks  a  discovery  of  the  usury, 
and  a  return  of  the  excess  beyond 
the  lawful  interest ;  for  the  usury 
would  have  been  a  good  defence 
at  law  'j  and  no  reason  was  given 
why  the  defendant  did  not  seek 
the  discovery  while  the  suit  at  law 
was  pending,  t6. 

8.  Chancery  will  not  relieve  against 
a  judgment  at  law,  unless  the  de- 
fendant was  ignorant  of  the  fact 
in  question  pending  the  suit,  or  it 
could  not  be  received  as  a  de- 
fence, ib. 

S.  P.     Simpson  y.  Hart,  98 

9.  Where  a  court  of  common  law, 
after  a  full  consideration  of  all 
the  circumstances  of  the  case,  re- 
fund to   allow   two  judgments 


to  be  set  off,  this  court  refused  fa 
sustain  a  bill  filed  for  an  injunction 
and  a  set-ofi*.     Simpson  v.  Hart^ 

91 
IC.  An  iiyunction  will  not  be  granted 
to  stay  proceedings  at  law,  on  a 
judgment,  on  the  ground  that  the 
defendant  at  law  was  prevented, 
by  public  business,  from  making 
due  preparations  for,  and  attend 
ing  at  the  trial,  and  that  the  plain- 
tiff had,  on  the  evidence  of  one 
witness  whom  he  had  suborned 
to  swear  falsely,  recovered  a  ver- 
dict for  a  much  larger  sum  in  da- 
mages than  be  was  justly  enti- 
tled to;  and  that  the  supreme 
court  had  refused  to  grant  a  new 
trial  in  the  cause.  Snuik  4" 
Mead  v.  Loufry^  320 

11.  The  cases  of  relief  in  equity, 
against  judgments  at  law,  found- 
ed in  fraud,  are,  when  the  fkaiid 
goes  to  the  whole  judgment,  and 
not  to  the  mere  excess  of  dama- 
ges in  a  case  properly  sound- 
ing in  damages;  and  when  the 
fraud  could  not  have  been  met 
and  defeated  at  the  triaL     S.  C. 

S23 

12.  On  a  bill  fordiscoveiy  on  a  charge 

of  usury,  an  injunction  will  not 
be  granted  to  stay  proceedings  at 
law  on  the  note,  or  usurioas  con- 
tract, unless  the  plaintiff  tenders, 
or  brings  into  court,  the  moocfy 
actually  lent,  and  the  lawful  m- 
terest  thereon.  Rogers  v.  Raik' 
5tm,  3^ 

S.  P.  Tupperand  another  v.  Foiseff 
and  others  J  439 

13.  This  caurt  will  not  grant  an  in- 
junction to  stay  an  action  at  law 
on  an  award,  on  thegnwnd  that 
the  plaintiff  was  surprised  by  the 
principal  witness  for.  the  defend- 
ants swearing  falsely  before  the 
arbitrators,  and  that  he  coold 
have  proved  the  falsehood  of  the 
testimony,  if  the  arbitrators  would 
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have  adjoorned  the  hearing  for 
that  purpose,  which  they  refused 
to  dO|  though  requested  by  the 
plaintiff^  who  offered  to  enlarge 
the  time  of  making  the  award. 
Waodworth  v.  Van  Buskirk  and 
Shcum^  432 

14.  Where  a  defendant  in  an  action 
at  law,  has  not  used  due  diligence 
in  making  his  defence,  or  in  ap- 
plying to  this  court  for  a  disco- 
very, to  assist  his  defence  at  law, 
if  necessary,  he  cannot,  after  a 
verdict  against  him,  obtain  the 
aid  of  this  court  to  stay  the  pro- 
ceedings at  law,  or  to  have  a  new 
trial.  Barker  v.  EOdm  and 
Simptonf  465 

15.  It  seems,  that  this  court  will  not 
sustain  a  bill  of  discovery  and 
an  injunction,  merely  to  procure 
such  admissions  by  the  party  as 
might  be  used  in  mitigation  of 
damages,  in  an  action  of  trespass 
at  law,  unless,  perhaps,  in  very 
special  cases.  Gelston  ^  Schenck 
V.  Ifoyl,  543 

Vide  JuDOMENT,  1.  5. 

Injunction  to  stay  proceedings  for  the 
performance  of  an  award,  vide 
Award. 

in.  Injunction  for  other  purposes. 

16.  Injunction  granted  to  stay  pro- 
ceedings on  power  of  sale  in  a 
mortgage,  on  payment  of  costs  by 
plaintiff,  and  bis  paying  into  court 
the  amount  reported  to  be  due 
by  a  master.    Hiner.  Handy  j  6 

17*  An  injunction  will  be  granted  to 
secure  to  a  party  the  enjoyment 
•f  a  privilege  conferred  by  sta- 
tute, of  which  he  is  in  the  actual 
possession,  and  when  his  legal 
title  is  not  put  in  doubt.  Croton 
Turr^ke  Company  v.  Byder  ^ 
others^  61 1 


18.  As  where  a  turnpike  company, 
incorporated  with  the  exclusive 
privilege  of  erecting*  toll  gates  and 
receiving  lull,  had  duly  opened 
and  established  the  road,  with 
gates,  &c.;  and  certain  pi^rsons, 
with  a  view  to  avoid  the  payment 
of  toll,  opened  a  by-road  near 
the  turnpike,  and  kept  it  open 
at  their  own  expense  for  the  use 
of  the  public,  by  which  travellers 
were  enabled  to  avoid  passing 
through  the  gate  and  paying  toll 
to  the  plaintiffs;  the  court  grant- 
ed a  perpetual  injunction  to  pre- 
vent the  defendants  from  using, 
or  allowing  others  to  use,  such 
road,  and  ordered  the  same  to 
be  shut  up.  Croton  Turnpike 
Co.  V.  Ryder  and  others^      61 1 

19>  An  act  of  the  legislature  for  the 
incorporation  of  a  bank,  appoint- 
ed certain  commissioners,  for  the 
special  and  sole  purpose  of  re- 
ceiving subscriptions,  and  they 
were  directed  <*  to  apportion  the 
excess  of  shares  among  the  seve- 
ral subscribers,  as  they  should 
judge  discreet  and  proper.''  A 
bill  was  filed,  charging  inequality 
and  partiality  in  making  the  ap- 
portionment, and  an  injunction 
granted:  the  commissioners,  in 
Uieir  answer,  denied  the  allega- 
tion of  partiality,  and  the  injunc- 
tion was  dissolved.  Uaight  and 
others  v.  Day  and  other s^        18 

IV.  Dissohnng  injunction. 

20.  If  the  answer  denies  all  the  equity 
of  the  bill,  the  injunction  to  stay 
proceedings,  at  law,  will  be  dis- 
solved of  course;  otherwise,  it 
will  be  continued  until  the  hear- 
ing ;  and  where  it  may  be  neces- 
sary to  ascertain  any  matter  of 
fact,  for  the  information  of  the 
court,  it  roust  be  on  an  issue  at 
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law,  Bwarded  for  tkoi  parpen. 
Hofimm  V.  Uvingiii^n,  211 
Afidsvits,  »  jMirVc,  cannot  be 
nead  in  opposition  to  a  motion 
made,  on  the  coming  in  of  the 
answer,  to  dissolve  an  injnnction 
restraining  one  eo-partner  from 
u^ing  the  ci>Jpartner8hip  name, 
•r  doing  any  act  relative  to  the 
partnership  concern,  or  in  sup- 
port of  the  allegations  in  ^e  bilL 
EaMum  and  Domtet  ▼.  Kirk^ 


INQUISITION  OF  LUNACY. 

Vide  bnoTB  4ivd  Lunatics,  2,  S,  4, 5. 

INSOLVENT. 

1.  The  assignees  af  an  insolvent, 
who  had  obtained  hia  discharge 
under  the  insolvent  act,  must  be 
parties  to  a  bill  brought  lo  enforce 
the  eiecution  of  an  agreement, 
or  trust,  relative  to  his  estate, 
escisting  prior  to  his  -assignment. 
Mmfon  V.  Hay$^  339 

2.  A  re«as8igBiiient  to  the  insolvent, 
hy  his  assignees,  of  all  the  re- 
siduary interest  m  his  estate, 
made  without  the  aasealorthe 
creditors  of  the  insahrenty  inte- 
rested in  the  rstiAoim,  b  void, 

ib. 

INSURANCE. 

Vide  Pleading,  IV.  33. 

INTEREST. 

1.  Interest  upon  interest,  or  cont- 
pound  inieretiy  is  never  allowed, 
unless  in  special  cases ;  as  where 
there  is  a  settlement  of  the  ac- 
counts between  the  parties,  after 
interest  has  become  due,  or 
there  has  been  an  agreement  for 
thai  purpose,  subsequent  to  the 


wigfaial  contract  9  or  a  ■mster's 
report,  coaiputiag  the  aasoont  of 
prkiolpal  and  interest,  has  been 
ieoaArmed.  Tke  iSRMr«f  Com- 
necHcut  v.  JnclRMm,  IS 

Vide  Jloiwif  end  oikenw. RMndtm^ 
der^  550 

t.  An  agrec«Miit  nmde  «t  the  tkae 
«f  ike  original  coawant,  tb  allow 
interest  upon  intei«Bl,aB  k  aboiild 
became  duci  is  not  to  be  aop- 
paiaad.  Tke  8im$e  of  Cmmecii- 
cut  w.  Jmchwon^  14. 16 

S.  Rale  for  <aaiiMg  hiteieit  where 
partial  paya««ls  are  made.  S.C. 

17 

4.  Where  an  administnitor  employed 
the  moneys  belonging  f  liia  in- 
testate^ astete,  in  trMlni  isr  iiis 
own  benefit,  of  the  fNPafits  of 
which  he  refused  to  ghp^  aoj  ac- 
count, the  master,  in  aasdng  an 
acecamt,  after  allowing  a  ransoita- 
ble  lime  for  the  settloiieBt  ^f  tlie 
estate,  charged  caaipoMMf  Interest, 
nakii^  annual  rests  in  liie  ac- 
counts for  that  pnrpoaa,  wiiich 
was  confirmed  by  the  ooan. 
Sckiegreiim  y.  BUwm^mndeihere^ 

620 


JOINT  OWNERS. 

Vide  CoBiiftssioiis,  2. 

JUDGMENT. 

L  Priwity  and  Ken  ef  judgmenie 
and  executione. 

II.  8eMf  of  judgment. 

I.  Prioriiff  mnd  Men  ef  jmdgmenU 
end  eiecuHene* 

1.  A  judgment,  ai  fotr,  is  not  a  Ben 
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upon  a  vera  equkabb  isterest  in 
land;  and  the  ezecutiMi  under 
It  will  not  fPBss  an  interest  which 
a  court  tk  law  cannot  protect 
and  enforce.  Bogatt  ▼.  Perry 
g$ui^kef$y  52 

t.  A.  being  seised  of  land,  agreed 
to  tell  and  conreythe  same  to 
B.y  for  a  certain  sum,  part  of 
irbich  was  to  be  paid  down,  and 
the  residue  in  three  annad  in- 
stalments; and  A.  was  to  exe- 
cute a  deed  to  B.,  on  his  paying 
the  seeond  instalment,  and  se- 
corin|  the  residue  by  mortgage. 
6.  paid  the  part  down,  and  en- 
tered into  possession,  bat  ne- 
glected to  pay  the  instalments; 
and,  Biorc  than  two  yean  after 
they  had  become  doe  and  paya- 
ble, B.  assigned  the  contract  to 
S«,  who  tMrii  possession  of  the 
landy  and  made  valuable  im- 
provements thereon ;  aad  S., 
wtthont  performing  the  contract 
with  A.,  assigned  it,  and  all  his 
interest,  to  P.,  with  knowledge, 
however,  of  a  judgment  existing 
against  S^  before  such  assign- 
meat.  It  was  held,  that  the  mere 
right  in  equity  of  S.,  as  assignee 
of  B.,  against  A.,  on  the  contract 
lor  the  sale  of  the  land,  was  not 
the  subject  of  /ten,  or  judgment 
and  execution,  t6. 

9.  A  sale  under  a  second,  or  junior 

'  judgment,   is   not,  of  itself,   a 

waiver  of  the  plaintifPs   rights 

under  a  first  or  elder  judgment. 

ShotweHv.  Murray^  512 

4.  Where  a  person  purchased  under 
a  junior  judgment,  with  notice  of 
the  prior  judgment,  but  supposing, 
erroneously,  that  the  lien  of  the 
former  judgment  was  thereby  ex- 
tinguished, it  was  held,  that  every 
person  was  bound  to  know  the 
law;  and  that,  where  there  was 
no  mistake  as  to  the  6ict,  but 
only  as  to  the  legal  consequence, 


and  that  on  a  collateral  point, 
there  could  be  no  ground  for  i^ 
lief,  either  by  vacating  a  sale,  or 
by  a  perpetual  injoaction  against 
the  exercise  of  the  ddendant's 
rights:  and  that  the  purchaser 
took  the  land  subject  to  the  lien 
of  the  former  judgment.  Shot' 
veU  V.  Murray^  512 

5.  A.  having  two  jodgmonta,  of  dif- 
ferent dates,  against  O.,  issued 
execution  on  tbe  second,  under 
which  the  land  of  the  debt  or  was 
advertised  for  sale  by  the  sheriff. 
A.  was  present  at  tbe  sale,  and 
gave  directions,  but  was  entirely 
silent  about  the  first  judgment, 
.and  as  to  any  intention,  after- 
wards, to  enforce  it.  B.  having 
some  claim  to  the  land,  in  order 
to  protea  bis  tide,  became  the 
purchaser  at  the  sheriff's  sale, 
and  received  a  deed,  though  he 
previously  knew  of  the  e^st- 
enoe  of  both  judgments.  6. 
filed  a  bill  ibr  a  perpetual  injunc- 
tion against  A.'s  proceeding  un- 
der the  first  judgment,  on  the 
ground  of  mistake,  or  fraud  : 
but  the  bill  was  dismissed,  with 
costs,  ih. 

Judgment  relieved  against  in  fevour  of 
purchasers,  vide  Frauv,  4. 

II.  Set'ofofjudgmmie. 

1.  Judgments,  not  only  in  the  same 
court,  but  m  difllerent  courts,  may 
be  set  off  against  each  other,  at 
law;  and  the  powers  of  courts  of 
law,  in  allowtng  such  set-off,  does 
not  depend  upon  statute,  but  on 
the  general  jurisdiction  of  the 
court  over  its  suitors.  Simpson 
v.  Hari,  91 

2.  Where  a  party  applied,  in  the  first 

instance,  to  a  court  of  law,  to  al- 
low the  set-off,  and  that  court, 
af^er  a  full  consideration  of  all 
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the  circmnsteoces  of  the  case, 
refused  to  allow  it,  this  court  re- 
vised to  sostain  a  bill  filed  for  an 
injiioctioo  and  a  set-ofil  Simp" 
mm  V.  Hari^  91 

JURISDICTION. 

1.  if  uemt^  that  where  a  statute 
gives  to  certain  persons  a  discre- 
tion in  a  particular  case,  and  for 
a  special  purpose,  a  mistake  of 
jodgmenty  in  that  case,  cannot  be 
reviewed  and  corrected  by  the 
court.  Haigkt  and  others  v. 
Dtty  andothersj  18 

2.  But  their  power  may  be  controlled, 
if  exercised  in  bad  faith,  and 
against  conscience.  S.  C.         21 

S.  The  jurisdiction  of  chancery,  in 
awarding  partition,  is  well  esta- 
blished. Wilkin  and  others  ▼• 
Wilkin^  117 

4.  The  peculiar  state  of  property, 
and  the  oppressive  nature  of  the 
litigation  at  law,  as  to  the  title, 
afford  a  proper  ground  for  the 
equitable  jurisdiction  of  this  court. 
Nicottv.  Trustees  of  Huntington^ 

166 

5.  And  the  party  may  either  come 
into  equity,  first  to  have  his  title 
tried  at  law  under  its  superinten- 
dance,  or  he  may  have  the  title 
established  at  law  before  he 
comes  to  this  court;  and  where 
the  title  is  once  established  to 
the  satisfaction  of  "the  court, 
either  upon  its  own  view  of  the 
testimony,  or  by  verdict  on  one 
or  more  issues,  awarded  at  its 
discretion,  it  will  declare  in  whom 
the  right  exists,  by  a  decree,  and 
protect  that  right  by  a  perpetual 
injunction,  ib. 

6.  But  if  the  plaintiff*,  from  his  own 
case,  does  not  show  enough,  or 
fails  to  make  out  a  title  by  evi- 
dence, his  bill  will  be  dismissed 
without  awarding  an  issue,       i6. 


7.  This  court  has  power  to  order  a 

bond  or  other  instrument  to  be 
delivered  up  to  be  cancelled,* 
whether  such  uistrument  is,  or  is 
^  not,  void  at  lew,  or  whether  it  be 
void  on  the  face  of  it,  or  by  mat- 
ters shown  by  the  proofs  in  die 
cause:  but  the  exercise  of  this 
power  rests  in  the  sound  discre- 
tion of  the  court,  and  is  regulated 
by  the  circumstances  of  each  par- 
ticular case.  HamUion  v.  Cicas- 
mings,  517 

8.  Where  a  bond  is  good  oo  the 
face  of  it,  but  had  been  held  by 
the  defendant  for  27  y^ra,  and 
he  admitted  that  it  was  given  on 
a  trust  which  he  ought  not  to 
disclose,  and  depended  on  a  con- 
tingency which  had  not  happen- 
ed, though  it  might  by  possibility 
happen,  the  court  ordered  the 
bond  to  be  delivered  up  and  can- 
celled, ^        ib. 

9*  So,  where  a  bond  conditioned  to 
pay  a  certain  sum,  and  good  on 
the  face  of  it,  and  on  whidi  a  suit 
at  law  was  pending,  and  the  ob- 
ligor had  a  good  defence  in  equity, 
arising  from  matter  dehors  the 
bond,  it  was  ordered  to  be  deliver- 
ed up,  ib, 
10.  Where  the  intention  is  manifest, 
this  court  will  always  relieve 
against  mistakes  in  agreements ; 
and  that  as  well  in  the  case  of  a 
suretyj  as  in  any  other  case. 
Wistr  V.  Blachly^                 607 

Jurisdiction  in  cases  of  adulteiy,  vide 
Adultery,  3, 4, 5. 

Jurisdiction  in  aid  of  a  court  of  law, 
vide  Discovert,  1, 2. 

Jurisdiction  over  guardians,  vide 
Guardian,  5, 6. 

Jurisdiction  in  relation  to  idiots  and 
lunatics,  vide  Idiots  and  Lunatics. 
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LACHES  AND  LENGTH  OF 
TIME. 

1.  A  bill  filed  in  1809,  for  an  account 

as  to  transactions  before,  and  at 
the  commencement  of,  the  Ame- 
rican war,  was  dismissed  on  the 
ground  of  the  stateness  of  the 
demand ;  26  years  having:  elapsed 
from  the  end  of  the  war  before 
the  bill  was  filed,  and  no  cause 
shown  for  the  delay ;  and  espe- 
cially as  against  the  representa- 
tives of  the  opposite  party,  who 
had  no  knowledge  of  the  original 
transactions.  ElKson  v.  Mpffatt 
and  others,  46 

2.  In  a  suit  between  the  representa- 
tives ftf  a  father,  and  the  repre- 
sentatives of  his  son,  where  all 
tbe  matters  in  controversy  were 
referred  to  a  master,  the  court  re- 
fused to  allow  the  exceptions 
made  to  the  report ;  the  transac- 
tions being  very  stale  and  ancient, 
and  most  of  them  family  deal- 
ings and  concerns,  and  the  par- 
ties, and  their  witnesses,  having 
been  fully  examined  before  the 
master.  Arden^t  Execuiori  v. 
Arden^s  Execuiorsy  313 

3.  Though  the  statute  of  limitations 
is  no  bar  to  a  legacy,  yet  the 
court,  in  regard  to  very  stale  de- 
mands, will  adopt  the  provisions 
of  the  statute,  in  the  exercise  of 
their  discretion,  16. 

4.  Though  a  lapse  of  30  years  affords 
a  presumption  that  a  legacy  has 
been  paid,  yet  that  presumption 
may  be  repelled  by  circumstan- 
ce*, t6. 

Lapse  of  time  a  bar  to  a  divorce,  vide 
Adultebt,  8, 9. 


Lapse  of  time  a  bar  to  an  equity  of 
redemption,  vide  Mortgaqs,  HI. 
14, 15, 16. 

Et  vide  Agreement,  II.  9* 

LEGACY. 

1.  Though  the  statute  of  limitations 
is  no  bar  to  a  legacy,  yet  the 
court,  in  regard  to  very  stale  de- 
mands, will  adopt  the  provisions 
of  the  statute,  in  the  exercise  of 
their  discretion.  Arden^s  Exeats 
tors  v.  ArderCs  Executors,     SIS 

2.  Though  a  lapse  of  30  years  af- 
fords a  presumption  that  a  legacy 
has  been  paid,  yet  that  presump- 
tion may  be  repelled  by  circum- 


stancea^ 


ih. 


Vide  Executor  and  Administrator, 
II.  7.  9, 10, 

LIEN. 

Vide  Judgment,  I.     Ybndor  and 
Purchaser,  1,2,3. 

LIS  PENDENS. 

Vide  Vendor  and  Purchasebj  4, 5, 
6, 7*    Notice,  6, 7>  8, 9. 

LOAN.    • 


Debtor  and  Creditor,  1,  2, 
5,4. 


LUNATICS. 

Ft(fe  Idiots  and  Lunatics. 

M. 

MARRIAGE. 

Though  an  absence  of  five  years*  of 


(j(i4 
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om  of  the  rowritd  pwticsy  nay 
cxeoupt  Uw  other,  vbo  flMrriea 
again,  fr*m  the  4>6aal  coiusqaen- 
ces  of  bigamy,  under  the  provi- 
8iooioftiifact,(lN.|r.JL  113.) 
yet  the  second  marriage  is  null 
and  void;  for  nothing  but  the 
death  of  one  of  the  parties,  or 
the  judicial  decree  of  a  oompo- 
tept  court,  can  dissolve  the  mar- 
riage tie.    WUUammm  v.  Pan" 

389 


MAHaiAGE  SETTLEMENT. 

Fidi  BaJMM  AMD  FjfiKB. 

HERGER. 

Vide  Db^csnt. 

MONEY. 

Money  means  gold  or  silver,  or  the 
lawful  currcaqr  of  the  country, 
or  bank  notes,  where  they  are 
kiMwn  and  used  m  the  market  as 
cash,  or  money  depositedi  in  bank 
for  safe  keeping;  and  does  not 
compiehead  pramisBory  notes, 
bonds,  and  mortgages,  or  other 
soeqrilieak  Mmm  mad  others  r. 
ne  E:pectttor$  ff  Mam,     231 

MORTaAGE. 

L  0/ ihswmrtgwgegm^erti^. 

II.  Regittry  of  mortgages. 

IIL  EjuUy  of  redemptiony  forecbh 
wr^ftmdsak* 

IV.  Account  between  mortgagor  and 
mortgagee. 

I.  Of  the  mortgage  generally. 

1.  Expenses  of  security  are  to  be 


paid   by   mortgagor.     Hine  ▼. 
Handyy  7 

2.  Parol  evidence  is  admissible  to 
show  that  an  absolute  deed  was 
mtended  a»  a  mortage,  or  tiiat 
the  defeasance  had  been  destroy- 
ed by  fraud  or  mistake.  Markm 
wad  oikirw  r.  PcS;  594 

3.  B«t  wfawe  a  bill  was  fiM  (or  an 
accouot,  and  for  a  recooveymnce, 
80  yenra  after  the  deed,  alleged  to 
be  a  flBortgage,  waa  gilwo,  d«ring 
all  which  tiase  the  dirftDdant 
had  been  in  posBfaston,  parol 
etideoce  of  the  aiare  ooBfinaions 
of  the  deHMMlant,  made  IJjeus 
after  the  deed,  that  k  wsa  taken 
as  aecurity  for  »  irbt,  waa  held 
insuftfiepty  ih. 

Fid^  EvioKHCK,  H.  lit 
II.  Segutry  of  Mortgagor. 

4.  Theregistfy  of  a  mortgage-is  no- 
tice to  aubaequeot  porchaaers. 
Frotiandotknrer.  Beekmrn,  398 

S.  P.  ParkUtv.  AkamderoMdolken, 

394 

5^  Tht  registry  of  a  mortgagw  is  no- 
tice only  to  die  extent  of  the 
sum^  specified  ta  the  registry. 
Fro9<  oiMf  o<Aert  v.  BbeibMM,  299 

6.  &s  the  r^^iafry  of  »  moi^iage 
given  to  aeeuro  three  thousand 
dollars,  hal,  hy  the  nmlafte  of 
the  clerk,  registered  for  three 
hundred  dalkn,  is  notice  lo  sub- 
•equenl  bmm  Me  puvchaaars,  to 
the  eateat  only  of  the  saas  ex- 
pressed in^the  registipy,  t&. 

7*  An  aiiaothoriaed  i^ialiy  of  a 
mortgage^  ea  one  regiaiered  with- 
out aoy  previoua  proof  or  ac- 
kAowiedgmeal,  wouki  not,  it 
reenu,  be  notice  to  a  subsequent 
purchaser.     S.  C.  SOO 

8.  The  mortgagee  is  not  bound  to 
inspect  the  record,  and  see  that 
the  registry  is  correct :  this  is  the 
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«iclusiTe  buBinessand  duty  of  the 
clerk.  Pro9t  and  oikei^s  v. 
BeiBkaumj  300 

9*  Ec^uity  fivef  noassislanoe  against 
a  purchaser  for  a  valaable  con- 
aideretion  wkhouC  notice^         t6. 

10.  But  whenever  actual  aotioe  of  the 
true  sum  in  the  mortgage  can  be 
brooght  home  to  the  purchaser^ 
he  18)  from  ibat  tia^e,  so  far  as 
the  fofmer  purchase  is  left  incom- 
plete^ either  as  to  the  deed,  on 
^e  one  hand,  or  as  to  payments, 
on  the  oUier,  bound  by  the  prior 
equitable  lien ;  and  all  subsequent 
paymenu  by  him  are  made  in 
his  own  wrong,  so  far  as  the 
rights  of  the  mortgagee  are  con- 
cerned. S.  G.  301 

1 1.  Notice  of  an  encumbrance  steps 
all  further  proceedings  towards 
the  caaspletion  of  the  purchase, 
or  payaacpt  of  the  aMsey ,        ib. 

12.  It  seems  lEhat  the  regisivy  of  a 
mere  equitable  mortgage,  or  en- 
cmbranoe,  is  notice  to  tfie  subse- 
quent prnqhaser  of  the  iepA  es- 
tate, so  as  to  entitle  such  mort- 
gage to  9  prefeneoce.  Parkist 
V.  Alexander  and  others^       394 

J|T.  fHquitif  of  redemption,  foreclo- 
jtufe,  and  sale. 

19.  Injunction  granted  to  stay  pro- 
ceedings on  power  of  sale,  on 
payment  of  costs  by  the  phiintiff, 
and  his  paying  into  court  the 
amount  reported  to  be  due  by  a 
master.     Hine  v.  Handy y  6 

14.  Possession  by  the  mortgagee,  for 
a  period  short  of  twenty  years, 
win  not  bar  the  equity  of  redemp- 
tion ;  the  possession  must  be  an 
actual,  quiet,  and  uninterrupted 
possession,  for  20  years,  or  a 
period  sufficient  to  toll  the  right 
of  entry  at  law.    Afoore  v.  Cable, 

385 

15.  No  length  ef  time  is  a  bar  to  a 
Vol.  I.  4  P 


redemption  of  a  mortgage,  whetie 
there  is  fraud  in  the  tranaaetion, 
or  wJmre,  by  the  agreement  of 
the  parties  at  the  time,  the  mort- 
gagee is  to  enter  and  keep  pos- 
session until  be  is  paid  out  of 
the  profits.  Marks  and  aihers  v. 
PeOy  594 

16.  Where  a  mortgage  is  given  to  se- 
cure a  sum,  payable  in  instal- 
ments, with  interest,  and,  on  de- 
fault in  payment  of  the  first  in- 
stalment, a  bill  is  filed  by  the 
mortgagee,  the  defendant  will  not 
be  aUowe^l  to  stay  proceedings, 
on  bringing  into  court  the  princi- 
pal and  interest  due,  with  the 
costs  which  had  accrued,  unless 
he  also  put  in  an  answer,  confess- 
ing the  debt,  &c.  or  consent  to 
a  decree  of  foreclosare,  to  remain 
subject  to  the  further  order  of  the 
court  upon  a  subsequent  default. 
Lansing  v.  Capron  and  others, 

617 

17*  And  it  seems  that,  in  such  case, 
if  the  subsequent  instalments  are 
punctually  paid,  the  defendant 
will  not  be  charged  ivith  the  fur- 
ther costs,  ib. 

18«  Sale  of  mortgaged  premises,  un- 
der a  decree,  wUl  not  be  postpon- 
ed merely  on  account  of  the 
existence  of  war ;  war,  as  a  ge- 
neral calamity,  not  being  suffi- 
cient to  justify  the  court  in  inter- 
rupting the  regular  administration 
of  justice,  and  the  collection  of 
debts.  Jstor  v.  Romayne  and 
others^  810 

19.  But  if  it  should  be  made  satfsfac- 
torily  to  appear,  that  (here  Was 
any  immediate  or  impendinfi;  ca- 
lamity over  the  city,  or  j^lace, 
where  the  mortgaged  premises 
were  situated^  which  would  cause 
a  suspension  of  alt  civil  bpsiness, 
the  court  would  interfere^  and 
postpone  the  sale,  i&. 
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20.  A  sale  of  mortgaged  premises  was 
postponed  for  six  weeks,  to  give 
the  mortgagor  an  opportunity  to 
comply  with  the  proposal  of  the 
mortgagee,  sach  delay  being 
equally  beneficial  to  both  par- 
ties. j49tar  T.  Romayne  and 
oiherg,  310 

Contribution      between     co-debtors, 
mortgagors,  &c.  vide    Coktri- 

BUTION. 

Dower  of  widow  of  mortgagor^  vide 
DowER,  1,2. 

Surplas   remaining   after    sale,    vide 
*  Executor  and  Administrator,  I. 

Vide  Injunction,  I.  5. 

IV.  ^ccottiil  between  mortgagor  and 
mortgagee, 

21.  A  mortgagee,  or  assignee  of  a 
mortgagee  in  possession,  is  not  to 
be  allowed  for  his  improvements 
in  clearing  wild  land,  but  only 
for  necessary  reparations,  &c. ; 
and  must  account  for  the  rents 
and  profits  received  by  him,  ex- 
cept such  as  have  arisen,  exclu- 
sively, from  his  own  improve- 
ments.    Moore  v.  Cable^       385 

Vide  Injunction,  I.  5. 

N 
NE  EXEAT  REPUBLICA. 

1.  A  writ  of  na  exeat  repubHca  can- 
not be  granted  for  a  debt  due  and 
recoverable  at  km.  It  is  applied 
only  to  equitable  demands.  Sey^ 
mour  V.  Hazard^  1 

2.  And  it  must  not  only  bean  equit- 
abl^ikmand,  but  one  in  the  na- 
ture of  a  debt  actually  due,       ib. 


3.  Where  a  wife  had  filed  a  bill  for 
aUmonyj  &c.  against  her  hus- 
band, and  it  appeared  that  he  had 
abandoned  her  without  any  sup* 
port,  and  threatened  to  leave  the 
state,  the  court,  on  the  petitioo 
ofthe  wife,  granted  a  writ  of  iie 
exeat  repubHca  against  the  bus- 
band.     Denton  v.  Denton,     364 

4.  On  application  for  a  writ  of  ne 
exeat  repubHca^  by  a  wife  against 
her  husband,  pending  a  suit  for 
alimony,  &c.  her  affidavit  is  ad- 
missible, the  proceeding  being  ex 
parte^  and  the  wife,  in  that  re- 
spect, considered  as  independent 
of  her  husband.     S.  C.  441 

d«  A  writ  of  ne  exeat  may  be  grant- 
ed prior  to  any  decree  for  alimc^ 
ny,  ih. 

0.  And  the  court,  in  making  the 
writ,  will  exercise  a  sound  discre- 
tion, under  the  special  circum- 
stances of  the  case,  having  due 
regard  to  the  rank  of  the  parties, 
and  property  of  the  husband,  so 
as  to  prevent  oppresskm  or  ex- 
tortion, ib, 

NEW  TRIAL. 

1.  Where  a  court  of  law  has  refused 
a  new  trial,  the  party  will  not  be 
relieved  in  equity,  at  least,  upon 
the  same  merits  already  discuss- 
ed, and  fully  within  the  discre- 
tion of  a  court  of  law.  Svi^Mon 
v.  Hart,  SfT 

2.  A  new  trial  will  not  be  granted, 
merely  to  give  a  party,  who  has 
gone  voluntarily  to  triaJ,  an  op- 
portunity to  impeach  the  testimo- 
ny of  witnesses,  of  the  object  of 
whose  evidence  he  was  apprised 
beforehand.  Woodworth  v.  Van, 
BuBldrk  8f  Slocum,  432 

3.  He  must,  at  least,  show,  that  he 
bad  since  discovered  testimony  of 
which  he  had  no  knowledge  be- 
fore the  trial,  ib. 
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4.  Where  a  defendant,  in  an  action 
at  laWy  has  not  used  due  diligence 
in  making  his  defence,  or  in  ap- 
plying to  this  court  for  a  discove- 
ry, to  assist  his  defence  at  law, 
if  necessary,  he  cannot,  after  a 
.  verdict  against  him^  obtain  the 
aid  of  this  court  to  have  a  new 
trial.  Barker  v.  Elkint  ^  Simp- 
wn,  465 

Vide  Injunction,  II.  8. 10, 11, 
12. 14. 

NICOLL'S  PATENT. 

Vide  Patent.        "' 

NON-RESIDENT  PLAINTIFF. 

Vide  Costs,  III.  13. 

NOTICE. 

• 

1 .  A  purchaser  without  notice,  from 
one  who  has  fraudulently  pur- 
chased, is  not  affected  by  the 
fraud.  Bumpta  v.  Platner  and 
oiktfre,  213 

2.  And  a  purchaser,  with  notice  to 
himself,  from  one  who  purchased 
withiut  notice  of  the  fraud,  may 
protect  himself  under  the  first 
purchaser,  ib, 

3.  Equity  gives  no  assistance  against 
a  purchaser  for  a  valuable  consi- 
deration without  notice.  Frost 
and  others  v.  Beehnan,  300 

4.  Notice  of  an  encumbrance  stops 
all  further  proceedings  towards 
the  completion  of  the  purchase, 
or  payment  of  the  money.    S.  C. 

301 

5.  A  party  claiming  relief  in  equity,  ^ 
as  a  bona  Jide  purchaser,  must 
positively  and  precisely  deny  all 
notice,  though  it  is  not  charged. 
S.  C.  302. 

S.  P.    Murray  Sr  Winter  v.  BaSou  *• 
Hunt^  566 


6.  A  Ua  pendens  J  duly  prosecuted,  is 
notice  to  a  purchaser,  so  as  to  af- 
fect and  bind  his  interest  by  the 
decree ;  and  the  pendency  of  the 
auit  is  deemed  to  commence  from 
the  service  of  the  subpoena,  after 
the  bill  is  filed.  Murray  ^  Win- 
ter  V.  Ballou  ^  Hunt^  566 

7.  A  purchaser  of  A.,  a  trustee,  is 
not  chargeable  with  notice  of  the 
trust,  by  means  of  the  registry  of 
a  deed  from  H.  to  B.,  reciting 
that  A.  had  executed  a  declara- 
tion of  the  trust,  t6. 

8.  If  a  purchaser  has  notice  of  the 
trust,  at  the  time  of  purchase,  he 
himself  becomes  a  trustee,  not- 
withstanding the  consideration  he 
has  paid,  ib. 

9.  A  purchaser  of  land  chargeable 
with  constractive  notice  oiUy,  by 
means  of  a  lis  pendens^  is  not  to 
be  chai-ged  with  costs^  there  being 
no  actual  fraud,  though  the  pur- 
chase is  set  aside  on  the  ground 
of  the  implied  fraud,  t6. 

10.  Whether  a  latentequity  in  a  third 
person  will  defeat  a  bona  fide  ZMr 
signee,  without  notice  of  his 
rights,  except  it  be  an  assignment 
by  an  executor,  which  carries  on 
the  face  of  it  notice  of  his  fiducia- 
ry cliaracter  ?     (iutBre^  ib. 

Vide  Failurb  or  Consideration. 
Fraudulent  CoNvcTANCEB,  1. 5. 
Mortgage,  II. 


PARENT. 

Vide  Guardian,  1,  2. 

PARTITION. 

This  court  will  not  sustain  a  bill  for 
a  partition,  where  the  title  is  de- 
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liied,  «r  4s  not  dt^rXy  ^sUblbh- 
«tf ;  but  ftv^MI  %lfl  be  retained 
to'glve  Che  plaint^  an  opportuni- 
xy  to  «mbhfeAi  bis  tftle  at  law. 
WiMn  mdothen  v.  Wnkih^  1 1 1 

PARTNERSHIP, 


1.  Wltefe  articles  of  copaitti^rship 
^stipulated,  that  the  capitfd  and 

prcfitg  iff  thi»  cbrh^ny  should  re- 
maib  tn  '"^he  house,  and  be  em- 
ployed, durmg'ihe  copai^he^rshipy 
for  the  benSt  tf  the  cbneern, 
each  tarty  bein^  kt  liberty  to 
wlthdt^W  (tfittt  the  joint  funds  so 
much  only '  dts  was  necessary  for 
his  private  expenses ;  it  was  held, 
that  neNher  pai^  fmd  a  right  to 
withdraw  fforii  the  funds  money 
to  purchase  •phtte^  hdusfehold  fur* 
iVit^re,  carriages, 'horseSj&fc.  but 
only  for  family  expenses,  and  the 
i^sdnable  edui^ation  of  chHdreo, 
&c.     Shuffhton  V.  Ltfncky    467 

2.  And  where  the  partner  lived  in 
hisirwnh6use,a  charge  for  house 
fent  was 'disallowed,  tfr. 

S.  ff  dnc  partus  whhdraws  or  uses 
'thepartri^i^hrpfunfls,'fn  his  own 
private  tmde,  'at  speculations,  he 
must  account  not  only  for  the 
interest  on  the  moneys  so  with- 
drawn, but  for  the  profits  of  that 
trade,  ib. 

4.  Joint  owners,  or  partners,  are  not 
enitled  to  charge  each  other  for 
services  rendered  in  the  care  and 
management  of  the  joint  pro- 
perty, unless  there  is  a  special 
agreement  for  that  purpose. 
FrankUn  and  others  v.  Robituon, 

158 

5.  Where  A.  and  B.  carried  on  trade, 
as  partners,  with  the  funds  of  A., 
in  the  name  of  B.,  and  without  any 
dissolution  of  the  partnership,  or 
xmforing  any  account  to  A.,  B. 


afterwfeirfli,  wfthosft  the  c^asent 
of  A.,  ^After^d  IMo  a  fMiftlierafaip 
wUh  C,  itod  c«!rrM  inito  the 
itefT  i^on^ero  all  the  fbHtti  of  the 
VsrilMir  ijMtrfMer^hfp ;  Mid  A.,  oo 
tfae^^tti  oft.,  filed  a  bill  against 
hik  AdiMstmtHjc,  knd  C,  his 
surviving  partner,  for  a  discove- 
ry iMaeeobbtt  itwasfcHd,tfaat 
he  was  entitled  to  an  accoont 
from  C.  of  the  transactions  and 
profits  x/(  the  partnetshiplN^ween 
him  and  the  intestate,  and  of  the 
personal  estate  of  the  intestate  ia 
his  hands.     L(fng   v.  \M4^etire 


and  Tardy  ^ 


305 


Vide  InjunctioWi  IV.  21.  iPltAcricBy 

IV.  17- 


PATENT. 

The  patent  to  WiUiam  Nicol^of  the 
'4th  of  Junty  1688,  of  certain  isl- 
ands on  the  south  side  ef  Long 
Island^  does  not  extend  to  Cop- 
^ee  Idandf  Oak  Mandy  aod 
GranlsiatuL  NicoU  y.  Truaiees 
ofHunHngionf  l66 

PENDENCY  OF  SUIT. 

Vide  NoTi<?s,  6. 9» 

PERFORMANCE. 

Vide  Agresment,  If. 

PETITION. 

Petition  af  appeal,  vide  Avpbal. 


Petition  to  set  aside  decree,  «tcfe'T>K- 

CRBE,  4. 
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PLEADING. 
L  PoMtM. 
*tl.  Biff. 

IV.  Demurrer. 

h  ParUeM. 

1.  A  creditor  filing  a  bill  against  an 
executor,  cannot  make  a  debtor 
of  the  estate  a  party,  except 
where  the  executor  is  insolvent^ 
or  there  is  collusion  between  the 
executor  and  debtor,  or  in  some 
other  special  case,  long  v*  Aio- 
Jegtre  and  Tardy ^  305 

2.  The  assignees  of  an  insolvent, 
who  bad  obtained  his  discharge 
under  an  insolvent  act,  mnst  be 
parties  to  a  bill,  brought  to  en- 
ffMTcethe  execution  of  an  agree- 
ment, or  trust,  relative  to  his  es- 
tate, existing  prior  to  his  assign- 
ment.   Mooattv.  Hui/Sf       '  339 

3.  The  general  rule  requiring  all 
persons  interested  to  be  made 
parties  to  the  suit,  is  confined  to 
.parties  to  the  interest  involved  in 
the  issue,  and  who  must,  neces- 
sarily, be  affected  by  ihe  decree. 
WendM  v.  Vak  Henntlaer^  349 

4.  It  is  a  rule  of  convenience  mere- 
ly, and  may  be  dispensed  with 
when  it  becomes  extremely  dif- 
ficult or  inconvenient,  t6. 

5.  P.  Wim'  v.  BlacUy  and  others^ 

437 
5.  Individual  members  of  a  corpo- 
ration may  be  called  upon  to  an- 
swer to  a  bill  of  discovery  nnder 
oath ;  but,  In  that  case,  the  indi- 
vldnnis  most  be  named  as  de- 
fendants in  the  bill.  Brumly  v. 
WeHchesier  Mmnufaciuring  So- 


««<y, 


366 


6.  WhcM  a  biH  was  filed .  ogainst  a 
cetporatioa  genennUy,  who. put  in 
an  answer  under  iMr  corporate 
seal,  the  court,  teteed,  on  motion, 
to  «rder  certain  officers  of  the 
corpovation  totmake  oath  to  the 
answer 4o«filcd.  Brundey  v.  Weti'- 
tketter  iMoM^attttrit^  Society ^ 

7.  A  creditor,  or  legatee^  of  the  per- 
sonal estate,  need  only  msike  the 
pevaonal  representatives  of  ithe 
debtor  parties  to  the  salt }  nnd,  in 
many  cases,  where  it  wiU  be  at- 
tended with  extreme  difficulty, 
or  very  great  inconvenience,  the 
general  rule  will  be  dispensed 
with.  fffser  v.  Biachly  and 
otherty  437 

8.  Bui,  on  a  bill  •gainst  the  execu- 
tors of  a  gaardian,  for  a  breach 
of  bis  trust,  the  testatcw  having, 
by  his  will,  nmde  the  timber  on 
bis  land  assets  for  the  payment 
ofhis  debts,  it  was  held  that  the 
devisee  of  the  real  estate  ought 
to  be  made  a  party^  as  the  whole 
estate  might  tiecome  responsible 
to  the  plaintiff,  tl^. 

9.  The  parties  can  only  bokomm  in 
the  character  in  which  they  ap- 
pear before  the  court ;  therefore, 
if  a  bill  of  revivor  states  the 
plaintifis  to  be  the  heirs  and  de- 
visees of  the  party  deceased, 
though  sooM  of  them,  in  fact,  are 
executors,  yet  they  can  .cmly  be 
known  in  theiir  former  character, 
and  not  as  executors.  TVoott 
and  cihere  v.  Waiern^  8a 

\l.BaL 

10.  The  general  interroffatory,  or  re- 
quisition, in  the  bill,  ^<  that  the 
defendant  may  full  answer  make, 
to  all  and  singular  the  premises, 
fully  and  particularly,  as  though 
the  same  were  repeated,  and  he 
specially  interrogated,  fwregraph 
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f  with  8uiD8|  dates, 
all  atteodiog  circumstances 
and  iDcideDtal  transactions/'  is 
sufficient  to  entitle  the  plaintiff  to 
a  full  disclosure  of  the  whole 
subject  matter  of  the  bill,  equally 
as  if  he  had  specially  interroga- 
ted the  defendant  to  every  fact 
stated  in  the  bill.  Methodiit 
Epiicopoi  Church  and  others  v. 
Jaques  and  oihersy  6!^ 

11.  If  a  bill,  beside  the  usual  prayer 
for  general  relief,  contain  a 
prayer  for  specific  relief,  the 
plaintiff  is  entitled  to  other  spe- 
cific relief,  so  far  as  it  is  consist- 
ent  with  the  case  stated  in  the 
bill,  mikin  and  others  v.  mi- 
kin,  111 

12.  The  substance  of  a  bill  must  con- 
tain ground  for  relief }  and  there 
must  be  equity  in  the  case,  when 
foUv  stated,  and  correctly  applied 
to  the  proper  parties,  sufficient  to 
warrant  a  decree.  Lyon  v.  Tall- 
madge^  1 88 

13.  ft  seems,  that  a  cross  bill  must  be 
filed  before  publication  is  passed 
in  the  first  cause.  Sterry  v.  Ar^ 
den  and  others j  62 

Amending  bill,  vide  Amendment. 

III.  Answer. 

14.  If  a  defendant  submits  to  answer 
a  bill  of  discovery,  &c.  he  must 
answer  fully,  except  in  certain 
cases,  as  where  the  discovery 
may  tend  to  criminate  him,  or 
where  he  is  a  purchaser  for  a 
valuable  consideration.  Metho^ 
dist  Episcoprd  Church  and  others 
V.  Jaques  and  others,  65 

15.  If  the  defendant  rests  himself  on 
a  fact,  as  an  objection  to  a  fur- 
ther discovery,  it  ought  to  be 
such  a  fact  as,  if  true,  would,  at 
once,  be  a  clear,  decided,  and 
inevitable  bar  to  the  plaintiff's 


demand.  Methodic  Episcopmi 
Church  V.  Jaques  and  otherty  65 

16.  A  defendant  is  bound  in  his  an- 
swer to  admit,  or  deny,  all  the 
facts  stated  in  the  bill,  with  all 
their  material  circumstances, 
without  any  special  interrogato- 
ries in  the  bill  for  that  purpose, 

ih. 

17*  The  defendant  must  answer,  spe- 
cifically, to  the  specific  charges 
in  the  bill,  and  give  the  best  ac- 
count he  can,  so  as  to  enable  the 
plaintiff,  if  he  calls  for  an  ae- 
caunt,  to  possess  materials  to 
state  an  account.     S.  C.  76 

18.  Exceptions  to  an  answer  for  im- 
pertinence, as  well  as  insufficien- 
cy, are  made  in  writing,  and  re- 
ferred, at  the  same  time,  to  the 
master,  and  are  disposed  of  to- 
gether. (This  is  different  from 
the  practice  of  the  court  of  chan- 
cery ill  England.)  Woods  v. 
Mtrretl  and  others,  1 03 

19.  The  best  rule  to  ascertain  whether 
matter  be  impeitinent,  is  to  see 
whether  the  subject  of  the  alle- 
gation could  be  put  in  issue;  or 
be  given  in  evidence  between  the 
parties,  ib. 

20.  Ail  answer  outrht  not  te  go  out  of 
the  bill,  to  state  what  is  not  ma- 
terial or  relevant  to  the  case 
stated  in  the  bill,  ib. 

21.  LfOng  recitaU,  stories,  conversa- 
tions, and  insinuations  tending  to 
scandal,  are  impertinent,  ib. 

22.  So,  facts  not  material  to  the  de- 
cision are  impertinent,  and,  if  re- 
proach fuK  are  scandalous,         ib. 

28.  But  if  the  phintiff  wll  put  im- 
pertinent qut'Sitons,  he  must  take 
impertinent  answers.  It  will  de- 
pend, however,  on  the  reason  of 
the  thing,  and  the  nature  of  the 
case,  how  far  a  general  inquiry 
will  warrant  an  answer  leading  to 
particular  details,  ib. 

24.  The  defendant  must  answer  di- 
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rectly  and  precisely  to  every  ma- 
terial allegation  in  the  bill,  and  not 
by  way  of  a  negative  pregnant. 
The  charges  are  not  to  be  an- 
swered literally  ;  but  the  defend- 
ant must  confess  or  traverse  the 
sabstance  of  each  charge  positive- 
ly, and  with  certainty.  Woods 
V.  MorreU  and  others^  1 03 

25.  Particular  and  precise  charges 
must  be  answfred  particularly 
and  precisely,  and  not  generally, 
though  the  general  answer  may 
amount  to  a  full  denial,  ib, 

26.  If  a  fact  is  charged  to  be  within 
the  defendant's  personal  know- 
ledge, he  must  answer  positively, 
and  not  to  his  remembrance  or 
belief;  and  as  to  facts  not  within 
his  •wn  knowledge,  he  must  an- 
swer as  to  his  information  and 
belief;  not  at  to  his  information 
or  bearsayi  without  stating  his 
belief  one  way  or  the  other,      t6. 

27*  A  party  claiming  relief  in  equity, 
as  a  bona  fide  purchaser,  must 
positively  and  precisely  deny  all 
notice,  though  it  be  not  charged. 
Frost  and  others  v.   Beekman^ 

283 

S.  P.  Murray^  Winter  v.  Ballon  ^ 
Hunty  566 

28.  Whatever  is  essent'ial  to  thi*  right 
of  the  party,  and  is  necessarily 
within  his  knowledge,  ii>ust  be 
positively  and  precisely  alleged. 
Frost  and  others   v.   Beekmany 

302 

29*  If  Sifeme  covert^  who  is  a  defend- 
ant, puts  in  an  answer  separately 
from  her  husband,  without  leave, 
the  court,  on  motion,  will  quash 
it.    Ferine  v.  8toainey  24 

Vide  Injunction,  IV.  20. 

Exceptions  to  answer,  vide  Practice, 
III. 


IV.  Demurrer. 

30.  A  demurrer  to  a  bill  in  equity 
must  be  founded  upon  some  dry 
point  of  law,  which  goes  to  the 
absolute  denial  of  the  relief 
sought.  Verplanck  and  others  v. 
Caines  and  wifsy  57 

31.  If  the  demurrer  is  bad  in  part,  it 
18  bad  in  totOy  ih. 

82.  The  appointing  a  receiver  rests 
in  the  sound  discretion  of  the 
court;  Rhd  it  forms  no  ground 
for  a  demurrer  to  a  bill  praying 
for  the  app<>intm**nt,  ih* 

33.  A  bill  filed  to  recover  the  amount 
of  a  total  loss  on  a  p6licy  of  in- 
surance, stating  no  other  ground 
of  equitable  relief,  than  that  the 
policy  had  been  assigned  to  the 
plaintiffs  by  the  insured,  in 
whose  names  it  had  been  eject- 
ed, and  that  the  insurers  refused 
to  pay,  was,  on  demurrer,  dis- 
missed with  costs,  the  plaintiffis 
having  adequate  remedy  at  law. 
Carter  and  Moore  v.  United  In- 
surance Company  J  463 

POLV^AMY. 

Vide  Marriage. 

POWER  OF   SALE   IN  MORT- 
GAGE. 

Vide  MoBTGAOKy  III.  13. 

PRACTICE. 

I.  Bill  taken  pro  confesso, 

II.  Appearance. 

III.  Exceptions  to  answer. 

IV.  Motions. 

V.  Reference  to  master,  report, 
exceptions. 
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VI.  Taking  teHmmiy^  feigned  u- 
nuj  and  aiher  intermediate 
proceedinge. 

VII.  Hearing  and  rehearing. 

I.  Bitt  taken  pro  confeeeo. 

1.  If  a  defendanr,  after  an  appear- 
ance,  will  not  anawer,  the  bill  will 
be  ti^en  pro  comfemo,  Cainee 
V.  Fieher  and  M^LackUmy         8 

2,  Where  the  bill  it  for  relief  only, 
and  states  sufficient'  ground^  it  is 
not  necessary  to  prosecute  a  par- 
ty to  a  contempt  and  sequestra- 
tion, before  taking  tlw  bill  pro 
confemoy  ib, 

S.  Otherwise,  where  an  answer  is 
essential,  as  in  bills  of  discovery ; 
there,  it  asust  be  compelled  by 
process  for  contempt,  t6. 

4.  If,  aHer  appearance,  no  answer  is 
pat  hi^  according  to  the  rules  of 
the  court,  the  defeadaot  will  be 
ordered  to  file  his  answer  by  the 
first  day  of  the  next  term,  or 
that,  on  proof  of  service  of  the 
order,  the  bill  will  be  taken  pro 
confefiOf  ib. 

5.  A  defendant,  who  has  suffered 
the  bill  to  be  taken  pro  confeno^ 
and  a  decree,  by  default,  to  be  eor 
tered  against  him,  may,  under 
the  special  circumstances  of  the 
case,  lie  let  into  a  defiance,  on 
terms;  it  resting  in  the  sound 
discretion  of  the  court  to  relieve 
the  party,  or  not,  from  the  conse- 
quences of  his  default.  Wooster 
and  others  v.  WoodhuUy        589 

6.  But  where  there  had  been  gross 
negligence  on  the  part  of  the  de- 
fendant, and  the  principal  and 
most  material  witness  of  the 
plaintiff  had  died  since  the  bill 
was  filed,  the  court  refused  to  re- 
lieve the  defendant,  as  opening  the 
decree  would    pitKittce    irreme- 


diable  injury    to   the   pUotiff. 
Wooeter  andotheren.  WaadkmUj 

539 

7.  A  decree  fairly  and  regularly  ob- 
tained, by  defiinit,  for  want  of 
answer,  will  not  be  set  aside  to 
let  in  a  defence  founded  on  a 
fraudulent  specokitiott.  Parker 
and  BUee  v.  Grant  ami  aihers, 

690 

8.  The  appltcation,  in  such  a  case, 
is  to  the  grace  and  favour  of  the 
canrt;  nid  the  defendant  must 
show  that  he  is  deserving  of  fa- 
vour, tfr. 

II.  j4ppemnmce. 

9*  Infants  cannot,  by  theur  solicitor 
or  counsel,  petition  the  ooart  to 
be  relieved  from  the  aeceanty  of 
depositing  the  sum  reqalred  by 
the  rules  of  the  court,  on  entering 
their  appeal  from  a  decree  ;  but 
roust,  as  in  all  other  cascBi  appear 
by  their  guardian  or  next  friend. 
BradweU  v.  fFedcSy  325 

Vide  atUe^  I. 

in.  EzceptionM  to  anetoer. 

10.  Exceptions  to  an  answer  for  im- 
pertinence, as  well  as  insufficien- 
cy, are  made  in  writing,  and  re- 
ferred at  the  same  time  to  the 
roaster,  and  are  disposed  of  to- 
gether. (This  is  difierent  from 
the  practice  of  the  court  of  chco- 
cery  in  England.)  Woode  v. 
Morr^  and  othergf  1 03 

11.  If  exceptions  are  taken  to  an  an- 
swer, and  the  defiuidant  submits 
to  the  exceptions  by  putting  in  a 
further  answer,  the  plaintifi^  if  he 
thinks  the  second  answer  not  suf- 
ficient, should,  within  a  reasona- 
ble time,  say  three  weeke^  qbtaio 
an  order  to  refer  the  answer  to 


INDEX. 


67S 


the    master     for     insufficiency. 
Sanfordy.  Bisiel  andotherg^  383 

12.  And  the  plaintifT  ought,  either  in 
the  order  of  reference,  or  by  no- 
tice to  the  defendant,  to  specify 
to  which  of  the  exceptions  the 
•second  answer  is  still  imperfect, 

ib, 

13.  Where  exceptions  to  an  answer 
were  taken  in  November^  and  the 
defendant  put  in  a  second  answer 
in  Dectmher^  and  the  plaintiff,  in 
March  following,  obtained  a  rule 
of  reference  to  the  master,  with- 
out any  notice  to  the  defendant, 
the  plaintiff  was  deemed  to  have 
acquiesced  in  the  second  answer, 
and  the  order  of  reference  was 
set  aside,  ib. 

14.  And  though  the  second  answer 
was  not  accompanied  with  an 
offer  to  pay  the  costs  of  the  ex- 
ceptions, which  the  defendant,  in 
such  case,  is  regularly  bound  to 
pay ;  yet,  as  the  plaintiff  made 
no  objection  on  that  ground,  nor 
called  on  the  defendant  for  the 
costs,  he  was  precluded  from 
making  that  objection  afterwards, 

t6. 

IV.  Motions. 

15.  Where  a  motion,  on  some  inter- 
locutory mHtter.ina  cause,  has 
been  once  heard  and  decided  on, 
it  cannot  be  repeated,  unless  oi^  a 
new  ground.  Hoffman  v.  Living- 
ston^ 211 

16.  It  is  not  enousfh  that  additional 
evidence  is  offered  by  the  affida- 
vits of  the  matter  ut^ed  in  sup- 
port of  the  former  motion;  nor 
can  affidavits  be  received  on  such 
motion  to  aid  the  answer  of  the 
defendant,  ib. 

17'  Affidavits,  ex  parte^  cannot  be 

read  in  opposition  to  a  motion 

made  on  the  coming  in  of  the 

answer,  to  dissolve  an  injunction 

Vol.  I.  4  { 


restraining  one  copartner  from 
using  the  copartnership  name,  or 
doing  any  act  relative  to  the 
partnership  concern,  or  in  sup- 
port of  the  allegations  in  the  bill. 
Eastburn  ^  Doumes  v.  Kirky  444 

18.  The  admission  of  ex  parte  affida- 
vits is  an  exception  to  the  gene- 
ral rule,  and  is  allowable  only  in 
waste,  or  in  cases  where  irrepara- 
ble mischief  might  ensoe,        ib* 

19.  A  regular  decree  on  the  merits 
cannot  be  set  aside  on  motion. 
Radley  and  others  v.  Shaver  and 
others^  200 

V.  Reference  to  master ^  report^  excep- 

tions. 

20.  In  a  suit  between  the  representa- 
tives of  a  father,  and  ttie  repre- 
sentatives of  his  son,  .where  all 
the  matters  in  controversy  were 
referred  to  a  master,  the  court  re- 
fused to  allow  the  exceptions 
made  to  the  report ;  the  trans- 
actions being  very  stale  and  an- 
cient, and  most  of  them  family 
dealings  and  concerns,  and  the 
parties,  and  their  witnesses,  hav- 
ing been  fully  examined  before 
the  master.  Arden^s  executors  v. 
Arden^s  executors y  313 

VI.  Taking  testimony  ^feigned  issue  j 
andother  intermediate  proceedings. 

21.  Where  publication  had  passed  in 
a  cause,  without  any  witnesses 
being  examined  on  either  side, 
the  court  refused,  especially  after 
the  lapse  of  more  than  two  years 
from  the  time  of  the  filing  the  bill, 
to  open  the  rule  for  publication, 
on  the  affidavit  of  the  plaintiff  of 
the  discovery  of  a  witness  who 

.  would  prove  a  material  fact  in 
the  cause,  denied  in  th^*  answer. 
Smithy.  Brush  and  others^   459 

22.  Nor  would  the  court,  under  the 
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circumstancesy  award  a  feigned 
issue  in  the  cause,  that  being  a 
measure  of  sound  discretion. 
Smith  ▼.  Brush  and  others^  459 
25.  Liberty  to  re-examine  witnesses 
rests  in  discretion,  and  is  to  be 
governed  by  circumstances.  Boyd 
\  Suydam  v.  Dunlap  and  oiherSj 

483 

24.  It  i.H  not  of  course  to  enlarge  the 
rule  to  pass  publication,  and  it 
will  be  refused  where  there  has 
been  great  delay  ;  but  it  was 
granted,  until  the  plaintiffs  had 
sufficiently  answered  a  cross  bill 
of  the  defendants.     Underhilly. 

Van  Cortlandt  and  othersy   500 

25.  Where  a  replication  is  6]ed,  and  a 
cause  set  down  foV  hearing,  with- 
out any  rule  having  been  entered 
to  produce  witnesses,  it  is  a  wai* 
ver  of  the  replication ;  and  the 
defendants  are  entitled  to  the  be- 
nefit of  their  answers,  as  if  the 
cause  had  been  set  down  on  bill 
and  answer.     WUer  v.  Blachfyj 

607 

Examination  of  witnesses,  vide  Evi- 
dence, III. 

Vide  Injunction,  IV.  20. 

VII.  Hearing  and  rehearing, 

26.  A  rehearing  rests  in  the  discretion 
of  the  court,  and  is  not  granted 
on  a  decree  for  costs  only,  unless 
under  special  circumstances. 
TVavit  and  others  v.  fV.ftersy  48 

27*  In  two  causes  against  the  same 
defendant,  depending  on  the  same 
facts,  the  plaintiffs  were  respec- 
tively witnesses  for  each  other ; 
and  after  publication  had  passed, 
and  the  causes  bad  been  set  down 
for  a  bearing,  the  defendant  filed 
cross  6t/Zf  for  discovery,  on  the 
ground  that  the  witnesses  bad  not 


fully  and  satisfactorily  answered 
one  of  the  cross  interrogatories. 
A  motion  made  to  put  off  th« 
hearing  of  the  causes,  until  an- 
swers were  put  in  to  the  croct 
bilUj  was  refused,  it  being  too 
lute  for  such  an  application,  and 
the  answers  not  appearing  to  be 
evasive.  Sterry  v.  Arden  and 
others^  62 

28.  On  a  rehearing,  the  party  that 
complains  of  a  decree,  and  seeks 
to  have  it  corrected,  is  entitled  to 
open  and  close  the  argument. 
Silis  V.  Brown  and  others,     444 

Examination  of  witness  at  the  hear- 
ing, vide  EviDENCE|  III.  21.  23, 
24,  25, 26. 

Setting  down  for  hearing,  an/e,  VI.  25. 

PRESUMPTION. 

Vide  Laches  and  Length  of  Time. 

PRINCIPAL  AND  AGENT. 

Vide  AoENT. 

FRO  CONFESS©. 

Vide  Paacticb,  L 

PUBLICATION. 

Vide  Pkacticb,  VL  21.  24. 

a 

QUANTUM  DAMNIFICATUS. 

Vide  Agreement,  II.  5. 

QUANTUM  MERUIT. 

Vide  Commissions,  1. 
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RECEIVER. 

1.  The  appointing  a  receiver  rests  in 
the  sound  discretion  •f  the  court, 
and  forms  no  ground  for  a  de- 
murrer to  a  bill  praying  for  the 
appointment.  Vervlanck  and 
ciherg  V.  Cain€$  anawifcj       57 

2.  Where  a  trustee  was  restrained 
by  injunction,  from  interfering 
with  the  trust  estate,  and  a  re- 
ceiver appointed  by  the  court, 
and  it  became  necessary  to  bring 
suits  at  law,  to  recover  the  pos- 
session of  lauds,  and  collect 
moneys  belonging  to  the  trust 
estate;  the  court, on  application 
of  the  ctstuy  que  trusty  ordered 
the  receiver  to  bring  the  suits  in 
the  name  of  the  trustee,  on  giving 
security  to  indemnify  the  trustee 
on  account  of  such  suits ;  and 
that  the  receiver  should  hold  the 
possession  of  the  lands  recover- 
ed, and  maneys  received  by  him, 
subject  ta  the  further  order  of 
the  court.  Qreen  and  others  v. 
mmer,  fiO 


REFERENCE  TO  MASTER. 
Vide  Peacticb,  V. 

REGISTRY. 
Vide  MoRTOAOK,  II. 

REPORT. 

Vide  Practice,  V. 

REPUGNANCY. 

Vide  DaviSB,  2. 


RESTRICTION  OF  ALIEN- 
ATION. 

Vide  Devise,  2. 

RESTS. 

Vide  Imtbbest,  4. 

RES  JUDICATA. 

1.  A  decision  of  a  court  of  compe- 
tent jurisdiction,  being  res  judi- 
cmiay  is  conclusive  and  binding 
on  all  other  courts  of  concurrent 
jurisdiction.     Simpson  v.  Hart^ 

91 

2.  A  decision  of  a  court  of  compe- 
tent jurisdiction,  on  the  point  at 
issue  before  it,  can  only  be  re- 
viewed in  the  regular  course  of 
appeal.  Gelston  and  Schenck  v. 
Hoyty  543 

3.  The  decree  of  a  court  of  peculiar 
and  exclusive  jurisdiction  is  con- 
clusive on  all  other  courts,       (6. 

4.  As  where  a  Vessel  was  seized  and 
libelled  in  the  district  court  of  the 
United  States^  as  forfeited,  for 
being  fitted  out  in  violation  of  an 
act  of  congress,  to  be  employed 
io  the  service  of  a  foreign  state, 
to  wit,  that  part  of  the  island  of 
St.  Domingo  under  the  govern- 
ment of  PetioUf  to  commit  hos- 
tilities on  the  subjects  of  another 
foreign  state,  to  wit,  that  part  of 
the  same  island  under  the  govern- 
ment of  Christophey  with  whom 
the  United  States  were  at  peace; 
and  the  district  court  dismissed 
the  libel,  and  ordered  the  vessel 
to  be  restoTPd  to  the  claimant, 
and  refiised  a  certificate  of  pro- 
bable cause  of  seizure  ;  this  de- 
cree was  held  conclusive  as  to 
the  lawfulness  of  the  seizure,    ib. 
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RESULTING  TRUST. 

Vide  Frauds,  (statute  ©f,)  II.  10, 
11,12. 

RETAXATiON. 

Vide  Costs,  II.  10. 


s 


SALE  OF  MORTGAGED   PRE- 
MISES. 

Vide  Mortgage,  III. 

SECURITY. 

Vide  Mortgage. 

SECURITY  FOR  COSTS. 

Vide  Costs,  IIL 

SETTLEMENT. 

I,  Where  a  woman,  before  her  mar- 
riage, executed  a  deed,  to  which 
her  intended  husband  was  a  par- 
ty, by  which  she  conveyed  all 
her  estate,  real  and  personal,  to 
C,  in  trust  to  her  use,  until  her 
marriage,  and  then  to  such  per- 
sons and  uses  as  she,  with  the 
consent  of  her  intended  husband, 
should  appoint,  by  deed,  or  by 
her  last  will,  without  his  consent, 
and  the  wife  retained  the  deed 
during  life,  and  executed  a  deed 
to  her  husband's  brother,  and, 
also,  m<«de  a  will,  disposing  of 
her  estate.  Sec.  it  seems  that  this 
deed,  though  it  might  not  be 
le^Uy  valid  on  account  of  some 
technical  objection  to  its  due 
delivery,  would  be  good  evidence 
of  the  agreement,  and  binding  on 
the  hus tood.    Methodiet  Episay- 


pal  Church  and  others  v.  Jaquee 
andothfr9f  65 

2.  A  voluntary  settlement  fairly 
made,  is  always  binding,  in'eqoity, 
upon  the  grantor,  unless  there  be 
clear  and  decisive  proof  that  he 
never  parted,  nor  intended '  to 
part,  with  the  possession  of  the 
deed  ;  and,  if  be  retain  it,  there 
must  be  other  circumstances, 
beside  the  mere  fact  of  his  retain- 
ing it,  to  show  that  it  was  nqt  in- 
tended to  be  absolute.  Sduoer- 
bye  and  wife  v.  Arden  and 
others,  240 

3.  A  voluntary  settlement,  without 
power  of  revocation,  cannot  be 
revoked.     S.  C.  2:>8 

4.  A  voluntary  conveyance  or  set- 
tlement, though  retained  by  the 
grantor  in  his  possession,  until 
his  death,  is  good.  Bunn  and 
others  v.  Winthrop  and  others^ 

329 

5.  As  between  the  parties,  a  volanta* 
ry  actual  transfer,  by  deed,  of  a 
chattel  interest,  is  valid,  without 
any  consideration  appearing,    t6. 

Vide  Fkaudulent  Convbyances,  1, 
2,3,4,  5. 

Marriage  settlement,  vide  Baron  and 
Feme.    Deed,  1L  1$. 

SET-OFF  OF  JUDGMENTS. 

Vide  Injunction,  II.  9-  Jcdgment, 

ir. 

SHERIFF. 

Vide  Execution,  S,  4, 5. 

SOLICITOR. 

1.  This  court  does  not  ordinarily, 
and  of  course,  interfere  to  com- 
pel the    payment  of   solicitor's 
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fees.    In  the  matter  of  Sautk- 

2.  Where  a  cboimission  of  lunacy 
had  been  executed,  and  the  luna- 
tic, afterwards,  discharged  from 
it ;  but  on  the  disease  returning, 
a  new  committee  was  appointed, 
under  a  new  commission,  the 
court  refused,  on  the  petition  of 
the  solicitors  who  sued  out  and 
executed  the  first  commission,  to 
pay  their  costs  $  there  beins^  no 
special  reasons  for  the  summary 
interference  of  the  court,  16. 

SPECIFIC  PERFORMANCE. 

Vide  AORBEIIBNT,  If. 

STALE  DEMAND. 

Vide  Laches  and  Length  or  Time. 

STATUTES  CONSTRUED,  EX- 
PLAINED,  OR  CITED. 

1787,  Feb.  20.      Sess.    10.  c.    37. 
(Use.     Execution  against  cestuy 


que  usey) 

(Frauds. 

ances,) 
1788,  Feb.  J. 

lygamy,) 
1807,  March  6. 


56 

Sess.     10.    c.    44. 

Fraudulent    Convey- 

143.  267.  342.  586 

Sess.  11.  c.  24.  (Po- 

389 

Sess.    30.    c,   25. 


(Drowned  Lands  in  Orange  Coun* 
ty,)  132 

1813,  April  5.  Sess.  36.  c  56. 
(Amendment  of  the  Law.  Tres- 
passes,) 320 

, 6.  Sess.  36.  c.  75.  (Exe- 
cutors and  Administrators.  Dis- 
tribution,) 3 

, 8.  Sess.  S^.  c.  79.  (Pro- 
bates.    Surrogate.      Guardian,) 

100 

, 10.       Sess.    36.   c.    95. 

(Chancery,)  10 


1813,  April  13.    Sets.  36.   c.    102, 
(Divorces,)    109. 197.  389.  6O6. 

STAYING   PROCEEDINGS    ON 
MOHTOAGE. 

Vide  MoBTGAOE,  16, 17y  18, 19,  20. 

SUBSTITUTION. 

1.  If  a  creditor  has  a  lien  on  two 
different  parcels  of  land,  and 
another  creditor  has  a  subsequent 
lien  on  one  only  of  the  two  par- 
cels, and  the  prior  creditor  elects 
to  take  his  whole  demand  out  of 
the  parcel  of  land  on  which  the 
subsequent  creditor  has  his  lien, 
the  latter  is  entitled  either  to  have 
the  prior  creditor  thrown  upon 
the  other  fund,  or  to  have  the 
prior  lien  assigned  to  him,  for  his 
benefit.  Ckeeeebrough  and 
others  ▼.  Millard  and  otherey  409 

2.  So,  if  a  bond  creditor  exacts  the 
whole  of  his  demand  from  one  of 
the  sureties,  that  surety  is  entitled 
to  be  eubstituted  in  his  place,  and 
to  a  cession  of  his  rights  and  se- 
curities, as  if  be  were  a  purcha- 
ser, either  against  the  principal 
debtor  or  his  co-sureties,  ib, 

3.  And  if  the  prior  creditor  has  put 
it  out  of  his  power  to  make  the 
cession,  it  seems  that  he  will  be 
excluded  from  so  much  of  his 
demand  as  the  surety,  or  subse- 
quent creditor,  might  have  ob- 
tained, if  the  cession  could  have 
been  made,  ib. 

4.  But  if  the  prior  creditor,  who  has 
disabled  himself  from  making  the 
assignment,  has  acted  with  good 
faith,  and  without  knowledge  of 
the  rights  of  the  other  creditor, 
he  is  not  to  be  injured  by  his  ina- 
bility to  make  the  cession;  the 
doctrine  of  substitution  being 
founded  on  mere  equity  and  be- 
nevolence, ib. 
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And  see,  as  to  the  same  subject, 
8ieven»  andathen  v.  Cooper  and 
othen,  425 

Vide  CoifTRIBUTION. 

SUCCESSION. 
Vide  Alien. 
SURETY. 

Vide  Substitution,  2,  3. 

SURROGATE. 

Vide  Guardian,  6. 12. 


TENANT  BY  THE  CURTESY. 

Where  a  testator  devises  his  real 
estate  to  his  daughter,  and  em- 
powers and  directs  his  executors 
to  sell  the  real  estate,  and  the 
daughter  marries,  and  has  a  child, 
which  dies,  and  the  mother  also 
dies  before  the  sale  of  the  estate, 
and  the  husband  survives,  he  is 
entitled,  as  tenant  by  the  curtesy, 
to  have  the  interest  of  the  money 
arising  from  the  sale  secured  and 
paid  to  him  during  lite,  in  lieu  of 
the  rents  and  profits  e/  the  land. 
Dunscomb  and  othef's  V.  DunS' 
combos  execittor^^  508 


TIME. 

[Fidle  Agreemknt,  II.  10,  11. 

TRESPASS. 

Vide  Injunction,  I.  2,3,  4. 11. 15. 


TRUST  AND  TRUSTEE. 

I.  How  trusts  are  created,  and  their 

incidents.      Cestuy  que    truMi, 
and  trust  estate, 

II.  Authority  and  duty  of  a  trustee, 

III.  Trustee^s  accounts.    AUtneaneee 
to,  and  charges  against  trustee^ 

[IV,  Expenses  and  compensatien  of  a 
trustee. 

I.  How  trusts  are  created,  and  their  t»- 
cidents,  Cestuy  que  trusty  and  truei 
estate. 

1.  Property  held  in  trust  does  not 
pass  to  the  representatives  of  the 
trustee,  but,  as  long  as  it  can  be 
traced  and  distinguished,  it  enures 
to  the  benefit  of  the  cestuy  que 
trust .  Moses  and  others  v .  JHicr- 
gatroyd  and  others,  119 

2.  VV  here  a  trust  is  created  for  the 
benefit  of  a  person,  without  his 
knowledge  at  the  time,  \^e  may 
afterwards  affirm  the  trust,  and 
enforce  its  performance,  tfr. 

3.  Collateral  securities  to  creditors 
are  considered  as  trusts  for  the 
better  protection  of  their  debts; 
and  equity  will  see  that  their  in* 
tention  be  fulfilled,  ih. 

4.  Where  no  trust  appears  on  the 
face  of  a  deed,  nor  any  manifes- 
tation or  evidence  of  it  by  wri- 
ting, parol  evidence  b  inadmissi- 
ble to  show  the  trust.  Movan  ▼. 
Hays,  339 

5.  Lands  purchased  by  the  husband, 
with  the  moneys  of  the  wife,  are 
deemed  to  be  held  in  trust  for 
her,  though  purchased  in  his  own 
name ;  and  a  third  person,  to 
whom  the  husband  had  conveyed 
an  estate  so  purchased,  with  no- 
tice of  the  manner  of  his  acquiring 
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it,  was  held  to  be  chargeable  with 
the  trust.  Methodist  Episcopal 
Church  y.Jaques J.  450 

6.  If  a  purchaser  has  notice  of  a 
trust  at  the  time  of  purchase,  he 
himself  becomes  a  trustee,  not- 
withstanding the  consideration 
he  has  paid.  Murray  ^  JV infer 
V.  Ballou  if  Hvnty  566 

7.  If  A.  purchase  land   with  his  own 


gave  his  bond,  secured  by  a 
mortgage  on  the  premises ;  but 
when  the  bond  became  due,  he 
refused  to  pay  it,  but  procured  a 
foie(  losure  and  sale  of  the  farm, 
b\  the  mortgagee,  at  a  loss  of 
above  4,000  dollars,  the  trustee 
was  held  chargeable  for  this  loss, 
and  all  the  costs  of  the  suits. 
Green  v.  Winter^  27 

money,  but  the  deed  is  taken  in       12.  An  executor,    administrator,   or 

trustee,  is  not  allowed  to  make 
any  gain,  profit,  or  advantage, 
from  the  use  of  the  trust  funds. 
Schieffelin  v.  Stewart  and  others, 

620 


the  name  of  B.,  a  trust  results  by 
operation  of  law  to  A. ;  and  the 
fact  whether  the  purchase  was 
made  with  the  money  of  A.,  on 
which  the  resulting  trust  is  to 
arise,  may  be  proved  by  parol,  it 
not  being  within  the  statute  of 
frauds.    Boyd  v.  McLean,     582 

Vide  Notice. 

II.  Authority  and  duty  of  a  trustee. 

8.  A  trustee  cannot  act  for  his  own 

benefit  in  a  contract  on  the  sub- 
ject of  the  trust.  Greeny,  Win- 
ter, 27 
P.  Parkisi  V.  Alexander  and 
others,                                  394 

9.  So,  a  trustee,    who    purchases  a 

mortgage  or  a  judgment,  which 
was  a  lien  on  the  trust  estate,  at 
a  discount,  is  not  allowed  to  turn 
such  purchase  to  his  own  advan- 
tage.    Green  v.  Winter,  27 

10.  But  It  enures  to  the  benefit  of  the 
trust :  a  trustee  is  not  permitted 
to  use  the  information  he  gains 
88  trustee,  by  purchasing  in  for 
himself;  and  the  principle  b  the 
same  as  to  buying  in  the  trust 
estate,  or  buying  securities  upon 

f6. 


S. 


it. 


11.  Where  a  trustee  agreed  to  pur- 
chase and  pay  for  a  farm,  at  the 
request  and  for  the  use  of  the 
cestuy  ^e  trust,  out  of  the  pro- 
ceeds of  the  trust  estate  ;  and  he 
purchased  the  farm,  for  which  he 


Vide  RfiCKivBR,  2. 

When  chargeable  with    costs,  vide 
Costs,  I.  2.  8. 

III.  Trustee* s  accounts.  Allowances 
to,  and  charges  against  trustee, 

IS.  Where  G.,  being  indebted  to  H., 
conveyed  to  W.  certain  bonds 
and  mortgages,  and  part  of  the 
lands  sold  under  the  mortgages, 
and  purchased  in  by  W.,  in  trust, 
to  sell  the  same  as  H.  might  di- 
rect ;  and  <<  upon  payment  of 
such  sums  as  might  be  justly  due 
to  W.,  in  relation  to  the  execution 
of  his  trust,  or  that  be  might  ad- 
vance or  become  liable  for,"  to 
convey  to  H.  the  lands  and  pro- 
ceeds thereof,  and  to  assign  over 
to  H.  the  bonds  and  mortgages 
taken  by  W.,  and  \^hich  might 
remain  in  his  hands,  '<  after  his 
said  advances  and  responsibilities 
were  secured  and  satisfied  ;"  and 
H.,  afterwards,  assigned  over  all 
his  interest  in  the  trust  estate  to 
his  sister  T. ,  the  wife  of  G.,  to  her 
separate  use,  for  life,  with  power 
to  dispose  of  the  same  to  and 
among  her  children:  It  was 
held,  that  payments  made  by  the 
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trustee  to  6.,  the  husband  of  T., 
the  cestuy  que  tnutj  were  not 
chargeable  on  the  trust  fund ;  nor, 
if  authoriz*^  by  T.,  could  the 
trustee  be  allowed  the  benefit  of 
then),  in  his  account,  further  than 
what  was  actually  necessary  for 
the  support  of  herself  and  chil- 
dren ;  unless  it  appeared  that  the 
husband  had  applied  the  pay- 
ments to  the  specific  purposes  of 
the  trust.  Green  and  othere  v. 
Winter,  26 

14.  A  trustee  will  not  be  allowed 
for  expenditures  for  improve' 
menti  of  the  trust  estate,  thou^ 
made  hana  Jide^  as  in  building 
houses  and  mills,  clearing  land, 
making  roads,  &?c.,  such  expen- 
ses nor  being  within  the  pur- 
view of  the  trust,  which  was  to 
sell  the  land  to  raise  money  to 
pay  off  encumbrances,  &c.,  and 
to  restore  the  residue.  He  is 
entitled  only  to  necessary  ex- 
penditures, as  for  repairs,  &c. ; 
and  the  ceeiuy  que  truet  has  al- 
ways his  option  to  take,  or  refute, 
the  benefit  or  loss  of  the  unau- 
thorized act  of  his  trustee,        i6. 

15.  Nor  will  the  purchase  and  sale  of 
stock,  hay,  grain^  and  farming 
uteniiU,&c.j  be  taken  into  the 
account  of  the  trust  estate,        ti. 

16.  Where  a  trustee,  though  called  on 
for  that  purpose,  refused  to  exhi- 
bit to  referees  appointed  by  the 
court,  by  consent  of  parties,  an 
account  of  the  rents  and  profits 
of  certain  parts  of  the  trust  es- 
tate, he  was  held  chargeable  with 
what,  in  the  opinion  of  the  re- 
ferees, such  parts  of  the  estate 
would  reasonably  have  produced, 

ib. 
17-  Where  a  trustee  agreed  to  pur- 
chase and  pay  for  a  farm,  at  the 
request,  and  for  the  use,  of  the 
ceeiuy  que  trust,  out  of  the  pro- 
ceeds of  the  trust  estate ;  and  he 


purchased  the  farm,  for  which  he 
gave  his  bond,  secured  by  a 
mortgage  on  the  premises;  but 
when  the  bond  became  due,  be 
refused  to  pay  it,  but  procured  a 
foreclosure  and  sale  of  the  farm, 
by  the  mortgagee,  at  a  loss  of 
about  4,000  dollars,  the  trustee 
was  held  chargeable  for  this  loss, 
and  all  the  costs  of  the  suit.  Green 
and  others  Y,  Winter,  26 

18.  A  trustee  for  his  wife,  and  a  third 

eersoo  who  had  purchased  of  the 
usband,  with  notice  of  the  trust, 
were  allowed  foV  any  beneficial 
or  permanent  improvements 
made  on  the  estate.  Methodist 
Episcopal  Church  v.  Jaques  amd 
others,  450 

19.  Where  an  assignee  of  property*  io 
trust  for  the  benefit  of  the  credi- 
tors of  the  assignor,  having  re* 
ceived  the  proceeds  of  the  pro- 
perty in  1801,  neglected,  for 
many  yeurs,  to  dbtribute  the 
fund  among  the  creditors,  pur- 
suant to  his  trust,  he  was  decreed 
to  pay  the  amount,  with  interest, 
from  the  time  he  received  the 
money,  and  all  the  costs  of  the 
suit  brought  by  the  creditors. 
Gray  v.  Thompson,  82 

'20.  Executors  and  other  trustees  are 
chargeable  with  interest,  if  they 
have  made  use  of  the  money 
themselves,  or  have  been  n^ti- 
gent,  either  in  not  paying  over 
the  money,  or  in  not  loaning  or 
investing  it,  so  as  to  render  it 
productive.  Dunscomb  and 
others  v.  Dunscomb's  executors, 

508 

S.  P.  Manning  and  others  v.  Man^ 
ning's  executors,  527 

21.  The  time  from  which  interest  is 
to  be  charged,  in  case  of  negli- 
gence, varies  according  to  cir- 
cumstances. Dunscomb  and 
others  V.  Dunscomh's  executors, 

508 
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i22.  Six  months  from  the  time  the 
money  was  received  is  a  reasona- 
ble period,  in  most  cases,  from 
which  to  charge  interest  against 
the  trustee.  Dunscomh  and  others 
V.  Dunscomh^ s  executors ^     508 

23.  Though  the  general  rule  is,  that 
executors  must  pay  costs,  where 
they  pay  interest,  because  they 
are  in  default;  yet,  where  the 
devisee,  or  cestuy  que  trusty  dtj- 
mands  more  than  he  is  entitled 
to  receive,  and  the  executor  pro- 
perly submits  to  the  direction  of 

.  the  court,  he  will  not  be  compel- 
led to  pay  costs,  ih, 

24.  If  a  trustee  negligently  suffer  the 
trust  moneys  to  be  idle,  he  is 
chargeable  with  simple  interest. 
Schieffelin  v.  Stewart  and  others, 
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2  J.  If  he  convert  the  trust  moneys  to 
his  own  use,  or  employ  them  in 
his  business  or  trade,  he  is 
chargeable  with  compound  inte- 
restf  ib, 

26.  Where  an  administrator  employ- 
ed the  moneys  belonging  to  his 
intestate's  estate  in  trade,  for  his 
own  benefit,  of  the  profits  of 
which  he  refused  to  give  any  ac- 
count, the  master,  in  stating  an  ac- 
count, after  allowing  a  reasona- 
ble time  for  the  settlement  of  the 
estate,  charged  compound  inte- 
rest, making  annual  rests  in 
the  accounts  for  that  purpose, 
which  was  confirmed  by  the 
court,  t6. 

IV.  Expenses  and  cojnpensation  of  a 
trustee. 

27.  A  trustee  cannot  demand  a  com- 
pensation for  services,  beyond 
what  is  founded  on  the  positive 
agreement  of  the  parties.  Green 
and  others  v.  Winter,  27 

S.  P.  Manning  and  others  v.  Man- 
ni/i^'s  executors,  51:27 

\'oL.  I.  4 


28.  And  where  a  trustee,  who  was  a 
counsellor  at  law,  was  to  be  al- 
lowed for  <*  all  his  advances  and 
res]K)n^bi1ities ;"  it  was  held, 
that  though  he  was  entitled  to  a 
liberal  indemnity  for  his  expenses 
and  responsibilities  incurred  in 
the  due  and  faithful  execution  of 
his  trust,  yet  he  was  not  entitled 
to  a  counsel  fee,  as  a  general  re- 
tainer, nor  for  any  thing  more 
thdn  what  is  understood,  in  the 
language  of  a  court  of  equity,  to 
be  "just  allowances.''  Green 
and  others  v.  Winter,  27 

29.  A  trustee  is  not  entitled  to  com- 
missions on  sales  of  the  trust  pro- 
perty, or  on  moneys  received  and 
paid  by  him,  or  any  compensation 
for  his  care  and  pains  in  execu- 
ting the  trust ;  but  he  is  entitled 
to  an  allowance  per  diem  for  his 
timcj  and  expenses  of  travel,  &c. 

30.  So,  an  executor  is  not  entitled  to 
compensation,  imless  given  by  the 
will.  Manning  and  others  v. 
Manning*s  executors,  527 

31.  Whether  an  agreement  with  the 
cestuy  que  trust,  subsequent  to 
the  creation  of  the  trust,  or  death 
of  the  testator,  for  the  allowance 
of  a  commission,  be  valid  ?  Qt/rr- 
re.     S.  C.  532 

TURNPIKE. 

Where  a  turnpike  company,  iocor- 
porated  with  the  exclusive  pri- 
vilege of  erecting  toll  gates  and 
receiving  toll,  had  duly  open- 
ed and  established  the  road  with 
gates,  &c. ;  and  certain  persons, 
with  a  view  to  avoid  the  payment 
of  toll,  opened  a  by-road  near 
the  turnpike,  and  kept  it  open  at 
ihcir  own  expense  for  the  use  of 
tlie  public,  by  which  travellers 
were  enabled  to  avoid  passing 
through  the  gate  and  paying  toll 


6S2 


INDEX. 


to  the  plaintiffs ;  the  court  grant- 
ed a  perpetual  injunction  to  pre- 
vent the  defendants  from  using, 
or  allowing  others  to  use^  such 
road,  and  ordered  the  same  to 
be  shut  up.  Croton  Turnpike 
Company  v.  Ryder  and  others^ 

611 

U 

USE. 

The  4th  section  of  the  statute  of  uses, 
(sess.  10.  ch.  37. 1  H.  L.  72.) 
rendering  lands  liable  to  execu- 
tion against  the  cestuy  que  use, 
or  cestuy  que  truit^  applies  only 
to  those  fraudulent  and  covenous 
trusts  in  which  the  cettuy  que 
trust  has  the  whole  real  and 
beneficial  interest  in  the  land,  and 
the  trustee  the  mere  naked  and 
formal  legal  title.  Bogart  v.  Per* 
ry  and  others^  ^  52 

USURY. 

1.  An  injunction  will  not  be  granted 
against  a  judgment  at  law,  on  a 
charge  of  usury,  where  the  party 
seeks  a  discovery  of  the  usury, 
and  a  return  of  the  excess  be- 
yond the  lawful  interest ;  for  the 
usury  would  have  been  a  good 
defence  at  law^  and  no  reason 
was  given  why  the  defendant  did 
not  seek  the  discovery  while  the 
suit  at  law  was  pending.  Lan- 
sing v.  Eddy  J  49 

2.  On  a  bill  for  discovery  on  a 
charge  of  usury ,  an  injunction 
will  not  be  granted,  to  stay  pro- 
ceedings at  law  on  the  notes, 
or  usurious  contract,  unless  the 
plaintiff  tenders,  or  brings  into 
court,  the  money  actually  lent,  and 
the  lawful  interest  thereon.  Ro- 
gers V.  Rathbun^  367 


S.  ?•  Tupper  and  another  v.  Powell 
and  others,  439 

3.  If  on  application  for  a  loan  of 
money,  the  sale  of  shares  in  an 
insurance  company,  at  par,  is 
made  the  condition  of  the  loan, 
when  the  shares  are,  in  fact,  be- 
low par,  the  transaction  is  usuri- 
ous.    Eagleson  v.  Shotwettj  536 

4.  And  if  it  be  impossible  to  ascer- 
tain the  cash  value  of  the  shares, 
the  company  having  failed,  the 
sale  will  be  rescinded,  and  the 
mortgage  taken  by  the  lender  oi^ 
dered  to  stand  as  security  only 
for  the  cash  lent,  and  the  interest 
thereon,  i6. 

5.  A  creditor  is  not  allowed  to  make 
it  a  condition  of  a  loan,  that  he 
shall  receive  a  compensation  for 
his  sehnces  in  procuring  the  mo- 
ney, as  the  allowing  such  a  de- 
mand would  have  a  tendency  to 
usury  and  oppression,  if  it  be  not 
usury  in  itself.  Hine  v.  Handy ^  6 


VENDOR  AND  PURCHASER. 

1.  A  vendor  has  a  lien  on  the  estate 
sold  for  the  purchase  money, 
while  the  estate  is  in  the  hands 
of  the  vendee,  and  when  there  is 
no  contract  by  which  it  may  be 
implied  that  the  Hen  was  not  in- 
tended to  be  reserved.  Garstm 
V.  Green  and  others,  SOS 

2.  Prima  facie,  the  purchase  money 
is  a  lien,  and  it  lies  on  the  vendee 
to  show  the  contrary ;  and  the 
death  of  the  vendee  does  not  al- 
ter or  defeat  the  lien,  ib. 

3.  Nor  does  the  taking  a  promissory 
note  for  the  purchase  money 
affect  the  lien  5  and  if  part  be 
paid,  the  lien  is  good  for  the 
residue ;    and  the  vendee  is    a 
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trustee  for  what  is  unpaid.     Gar- 
irofiv.   Green  and  othert^    SOS 

4.  A  Hi  pendens,  duly  prosecuted,  is 
notice  to  a  purchaser,  so  as  to 
affect  and  bind  his  interest  by 
the  decree  ;  and  the  pendency  of 
the  suit  is  deemed  to  commence 
from  the  service  of  the  avbp<enay 
after  the  bill  is  filed.  Murray 
4*  Winter    v.    BalUm  8f  Hunt, 

566 

5.  If  a  purchaser  has   notice  of  a  ' 
trust  at  the  time  of  purchase,  he 
himself  becomes  a  trustee,  not- 
withstanding the  consideration  he 
has  paid,  ib, 

6.  A  purchaser  of  land  buys  at  his 
peril,  and  is  bound  to  look  to  the 
title  and  the  competency  of  the 
vendor,  ib. 

7.  A  purchaser  of  laud  chargeable 
with  constructive  notice  only,  by 
means  ofa  lis  pendensy  is  not  to 
be  charged  with  costs,  there  being 
no  actual  fraud,  though  the  pur- 
chase is  set  aside  on  the  ground  of 
the  implied  fraud,  ib. 

Notice  to  purchasers,  vide  Mortgage, 
11.  Notice. 


nde 


Agreement,  II. 

TJON,  6. 


Contribu- 


voluntary  conveyance. 

Vide  Agreement,  I.  Deed,  1.  4.  II. 
13.  17.  Fbaudulknt  Convey- 
ances, 1, 2,  3,  4, 5,  6.  Notice,  3. 
Settlement,  2,  3,  4,  5. 


w 

WAR, 

Not  a  ground  for  suspending  the  ad- 
ministration of  justice,  vide  Mort- 
gage, III.  18,  19. 


WARD. 

Vide  Guardian. 

WASTE. 

Vide  Injunction,  I. 

WILL, 

1.  S.  being  about  to  sail  on  a  voyage 
to  the  IVest  Indies,  where  he  af- 
terwards died,  addressed  a  letter 
to  M.,  containing  the  following 
clause :  ^'  A  thousand  accidents 
may  occur  to  me,  which  might 
deprive  my  sisters  of  that  protec- 
tion which  it  would  be  my  study 
to  afford  ;  and,  in  that  event,  i 
must  beg,  that  you  will  attend  to 
putting  them  in  possession  oftwo 
thirds  of  what  I  may  be  worth, 
appropriating  one  third  to  Miss 
C,  and  her  child,  in  any  manner 
that  may  appear  most  proper." 
This  was  held  to  be  a  valid  will, 
especially  after  it  had  been 
proved  as  the  last  will  of  S.,  by 
the  surrogate,  and  administration 
granted  with  the  will  annexed ; 
and  that  C,  and  her  son,  were 
each  entitled  to  a  moiety  of  one 
third  of  the  personal  estate  of  the 
testator,  in  the^  hands  of  the  ad- 
m in  istrator.  MorreU  atid  others 
v.  Dickey,  153 

2.  Where  a  testator  directed  his  real 
estate  tu  be  sold  by  his  executors, 
and  the  proceeds  to  be  put  out  at 
interest,  on  good  security,  and  the 
interest  to  be  annually  paid,  iu 
equal  proportion,  to  A.,  B.,  and 
C,  and  the  survivors  of  them, 
without  limitation  of  time,  but 
was  silent  as  to  any  further  dis* 
position  as  to  the  principal  or  re- 
siduum of  his  real  estate ;  this  was 
held  to  be  a  bequest  of  the  prin- 
cipal as  well  as  the  interest  i  it 
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being  apparent,  from  the  intro- 
ductory, and  other  clauses  iu  the 
will,  that  the  testator  did  not  in- 
tend to  die  intestate  in  that  re- 
spect.    Earl  and  others  V,  Grim, 

494 

3.  The  introductory  part  of  the  will 
has  some  effect  id  the  construc- 
tion of  the  subsequent  devises; 
but  the  intention  mimifested  in 
the  introductory  part,  is  not  alone 
sufficient,  without  an  actual  de- 
vise.    S.  C.  498 

'1.  But  if  it  be  apparent,  from  the  in- 
troductory part,  that  the  testator 
meant  to  dispose  of  the  whole  of 
his  property,  and  the  expressions 
in  the  residuary  clause  may  in- 
clude the  whole,  they  are  to  be  ta- 
ken in  the  largest  sense,  in  order 
to  correspond  with  the  inln^duc- 
tory  part,  ib, 

5.  The  words  of  a  will  are  to  be 
construed  according  to  thtir na- 
tural sense,  unless  some  obvious 
inconvenience  or  incongruity 
would  arise  from  such  construc- 
tion. Roosevelt  and  others  v. 
Thurman,  220 

G.  Where  the  testator  bequivithed 
to  his  wife^  all  the  rcsf,  r/  ;;{ftie, 


and  remainder  of  the  moneys  be- 
longing to  kis  eeiaiej  ai  the  time 
of  his  decease,  it  was  held  that 
the  word  moneys  must  be  under- 
stood, in  its  legal  and  popular 
sense,  to  mean  gold  and  silver, 
or  the  lawful  currencj  of  the 
country,  or  bank  notes,  where 
they  are  known  and  used  in  the 
market  as  cash,  or  money  depo- 
sited in  bank  for  safe  keeping; 
and  not  to  comprehend  promis- 
sory notes,  bonds,  and  mortgages, 
or  other  securities;  there  being 
nothing  in  the  will  itself  to  show 
that  the  testator  intended  to  use 
the  word  in  that  extended  sense. 
Mann  and  others  v.  Executors  of 
Manny  231 

.  Plate  used  in  the  family  passes 
under  a  devise  or  conveyance  of 
^^  household  goods,  or  furniture." 
Bunn  and  others  Y.  Wiwthropand 
others^  329 


Parol  evidence  to  explain,  &c. 
vide  EviDBNCE,  II.  3. 

'     WITNESS. 

Vide  Evidence,  m. 
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